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Associate  Justices. 


The  Pbbsident,  Directors,  and  Company  of  the  Miners'  Bank 
of  Dubuque,  Plaintiffs  in  Error,  v.  The  State  of  Iowa,  on  the 
Relation  of  the  District  Prosecuting  Attorney. 

12  H.  1. 

Under  the  25th  section  of  the  jadiciaiy  act  of  1789,  (1  Suts.  ftt  Lai^,  85,)  this  court 
caniiot  reexamine  the  decision  of  a  state  coart,  that  a  law  of  a  territorj  was  not  repug- 
nant to  the  constitution  of  the  United  States. 

Thongh  hj  the  fandamental  law  of  a  territory  its  legislation  is  to  be  subject  to  the  disap- 
proTal  of  congress,  yet  till  disapproved  it  is  ralid  and  operatire ;  it  does  not  owe  its 
effect  to  the  action  of  congress  thereon,  so  as  to  become  an  act  of  congress. 

The  case  is  stated  in  the  opinion  of  the  court. 
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2      SUPREME  COURT  OF  THE  UNITED  STATES. 

Miners'  Bank  v.  State  of  Iowa.    12  H. 

Lawrence^  for  the  plaintiff. 
No  counsel  contrd, 

[  •  4  ]        •  Daniel,  J.,  delivered  the  opinion  of  the  court 

By  a  statute  approved  on  the  20th  of  April,  1836,  congress, 
within  the  boundaries  designated  by  that  statute,  established  the 
territorial  government  of  Wisconsin,  vide  5  Stats,  at  Large,  10  to  16 ; 
and  by  a  subsequent  law,  approved  June  the  12th,  1838,  congress 
divided  the  territory  of  Wisconsin,  and  established  over  what  had 
formed  a  portion  of  that  territory,  the  territorial  government  of  Iowa. 
Vide  5  Stats,  at  Large,  235  to  241.     On  the  3d  of  March,  1845,  the 
territory  of  Iowa  was  admitted  into  the  Union,  as  one  of  the  States 
of  this  confederacy,  vide  5  Stats,  at  Large,  742,  and  on  the  3d  day 
of  March,  1847,  the  like  admission  was  extended  to  the  territory  of 
Wisconsin.     Vide  9  Stats,  at  Large,  178.     By  what  may  be  termed 
the  organic  laws  creating  the  governments  of  both  the  territories 
above  mentioned,  it  will  be  seen,  that  those  governments  were  vested 
with  general  legislative  power ;  and  were  subjected  to  no  enumerated 
or  specific  limitations  of  that  general  power,  save  in  certain  excep- 
tions applicable  to  the  lands  or  other  property  of  the  United  States, 
and  to  the  right  on  the  part  of  those  governments,  in  exercising  the 
power  of  taxation,  to  discriminate  between  the  property  of  resi- 
dents and  non-residents.     The  language  of  the  provisions  here  re- 
ferred to  is  identical  in  the  laws  establishing  each  of  these  territories, 
and  is  in  the  following  words :    "  That  the  legislative  power  of  the 
territory  shall  extend  to  all  rightful  subjects  of  legislation,  but  no  la^v 
shall  be  passed  interfering  with  the  primary  disposal  of  the  soil,  no 
tax  shall  be  imposed  upon  the  property  of  the  United  States,  nor 
shall  the  lands  or  other  property  of  non-residents  be  taxed  higher 
than  the  lands  of  residents."     Each  of  those  provisions  contains  the 
following  declaration :   "  All  laws  of  the  governor  and  legislative  as- 
sembly shall  be  submitted  to,  and  if  disapproved  by  the  congress  of 
the  United  States,  the  same  shall  be  null  and  of  no  effect."     V%d^ 
5  Stats,  at  Large,  p.  13,  and  ibid.  p.  237,  §  6. 

By  a  law  of  the  territorial  legislature  of  Wisconsin,  approved  on 
the  30th  of  November,  1836,  the  plaintiffs  in  error  were  created  a 
corporation  by  the  style  of  the  Miners'  Bank  of  Dubuque,  to  con- 
tinue until  the  1st  day  of  May,  1851.  Vide  Acts  of  Legislature  of 
Wisconsin  of  1836,  p.  18,  No.  7.  By  an  act  of  congress,  approved 
on  the  3d  of  March,  1837,  5  Stats,  at*  Large,  198,  the  charter  granted 
by  the  legislature  of  Wisconsin  was  disapproved  and  annulled  in  cer- 
tain particulars ;  but  allowed  and  left  in  force  as  to  the  provisions 
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not  thus  vacated,  and  contained,  amongst  other  provisions,  (section 
23,)  the  following :    "  That  this  act  be  and  the  same  is  hereby  de- 
•  dared  to  be  a  public  act,  and  that  the  same  be  for  the  time  before 
limited,  construed  in  all  courts  and  places  benignly,  and 
favorably,  for  every  •beneficial  purpose  therein  mentioned.     [  *5  ] 
Provided,  that  if  such  corporation   shall  fail  to  go  into 
operation,  or  shall  abuse  or  misuse  their  privileges  under  this  charter, 
it  shall  be  in  the  power  of  the  legislative  assembly  of  this  territory 
at  any  time  to  annul,  vacate,  and  make  void  this  charter."    After  the 
separation  of  Iowa  from  Wisconsin,  the  iegislatiire  of  the  former 
territory,  (the  Bank  of  Dubuque  being  situated  within  the  govern- 
ment thereof,)  by  an  act  of  the  21st  of  May,  1845,  repealed  the  act 
of  incorporation  of  the  Miners'  Bank ;  directed,  under  the  supervision 
of  the  court  of  the  district,  the  settlement  by  trustees  of  the  affairs 
of  that  corporation,  and  the  distribution  of  its  assets  amongst  the 
creditors  and  stockholders  thereof.     Vide  Laws  of  Iowa  Ter.  c.  31. 
In  pursuance  of  this  law,  the  prosecuting  attorney  for  the  territory, 
on  the  10th  of  August,  1845,  filed  an  information  in  the  nature  of  a 
writ  of  quo  warranto  against  the  President,  Directors  and  Company 
of  the  Bank  of  Dubuque,  as  usurpers,  upon  the  authority  of  the 
United  States,  of  the  privileges  and  franchises  of  a  banking  corpora- 
tion.    To  this  information  the  plaintiffs  pleaded  the  act  of  incorpora- 
tion by  the  legislature  of  Wisconsin,  as  altered  by  the  act  of  congress, 
and  the  division  of  the  territory  of  Wisconsin,  and  the  creation  of 
the  government  of  Iowa,  in  justification  of  their  corporate  rights. 
To  this  plea,  it  is  replied  for  the  United  States,  that  the  act  of  the 
legislature  of  Wisconsin,  by  which  the  defendants  were  incorporated, 
had,  after  the  separation  of  the  territories,  been  repealed  by  an  act 
of  ihe  legislature  of  Iowa,  within  whose  jurisdiction  the  corporation 
existed.    The  plaintiffs  in  error  (the  defendants  below)  rejoined,  that 
the  repealing  act  of  the  legislature  of  Iowa  had  been  passed  with- 
(int  the  said  corporation  having  failed  to  go  into  operation,  and 
without  having  misused  or  abused  its  privileges.     On  behalf  of  the 
United  States  there  was  a  demurrer  to  this  rejoinder,  and  in  the 
mean  time  the  territory  of  Iowa  having  become  a  State,  this  case 
was  tried  before  the  supreme  court  for  the  second  judicial  district  of 
the  State,  by  which  tribunal  the  demurrer  was  sustained,  and  judg- 
ment of  ouster  pronounced  against  the  bank. 

By  the  plaintiffs  in  error  it  is  insisted  that  the  averments  in  their 
rejoinder  being  admitted  by  the  demurrer,  it  follows,  ex  consequentiy 
that  the  repealing  law  of  the  territory  of  Iowa  was  unconstitutional^ 
as  a  law  arbitrarily  abrogating  the  charter  of  the  bank,  and  therefore 
a  law  impairing  the  obligation  of  a  contract     In  reviewing  this  case 
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thus  made,  this  court  do  not  consider  themselves  called  upon  to  test 
either  the  power  of  the  government  of  Iowa  for  the  enactment  of  the 
statute  complained  of,  the  coincidence  or  incompatibility  of  that 
statute  with  the  10th  section  of  the  first  article  of  the  con- 
[  *  6  ]  stitution,  or  *  regularity  of  the  proceedings  in  the  court  be- 
low. At  the  threshold  of  their  examination  of  this  case, 
they  are  met  by  an  inquiry  far  more  important  and  controlling  than 
either  of  these,  namely,  an  inquiry  into  their  own  authority  to  effect, 
under  any  aspect  under  which  this  case  is  presented  to  them,  the  re- 
sult which  is  sought  at  their  hands?  Whatever  authority  there 
exists  in  this  court  to  reexamine  and  reverse  the  judgments  or  decrees 
of  the  courts,  not  those  regularly  appertaining  to  the  organized  judi- 
cial system  of  the  United  States,  such  authority  must  be  traced  to 
the  25th  section  of  the  law  establishing  the  ^<  Judicial  Courts  of 
the  United  States,"  by  which  section  alone  the  power  of  this  court 
for  the  purposes  above  stated  was  created  and  is  clearly  defined.  By 
recurrence  to  that  section  it  will  be  perceived,  in  order  to  give  the 
corrective  power  to  this  tribunal,  that,  by  the  decision  of  the  state 
court,  there  must  have  been  ^^  drawn  in  question  the  validity  of  a 
statute  or  an  authority  exercised  under  the  United  States,  and  the 
decision  be  against  their  validity ; "  or  it  must  be  "  where  is  drawn 
in  question  the  validity  or  statute  of,  or  an  authority  exercised  under 
any  State,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States,  and  the  decision  is  in 
favor  of  such  their  validity ;  or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of, 
or  commission  held  under  the  United  States,  and  the  decision  is  against 
the  title, right,  privilege,  or  exemption,  specially  set  up  or  claimed  under 
such  clause  of  the  constitution,  treaty,  statute,  or  commission."  By 
a  comparison  of  the  record  before  us  with  the  section  of  the  judiciary 
act  above  quoted,  we  think  it  nowhere  apparent  that  there  has  been, 
by  the  decision  of  the  court  of  Iowa,  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised  under  the  United 
States,  much  less  that  there  has  been  a  decision  against  the  validity 
of  either;  or  that  there  has  been  drawn  in  question  the  validity  of  a. 
statute  of,  or  an  authority  exercised  under  any  State,  on  the  ground 
of  its  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States,  or  the  construction  of  any  clause  of  the  constitution, 
or  of  any  treaty  or  statute  of  or  commission  held  under  the  United 
States,  and  a  decision  adverse  to  the  validity  of  the  latter.  And  i-t 
may  be  observed  that  every  requisite  to  form  a  ground  of  jurisdiction 
enumerated  in  each  of  the  predicaments  comprised  in  the  statute, 
must  combine  in  order  to  give  to  this  court  the  power  invoked  by  the 
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plaintiffs  in  error.     The  alleged  wrong  which  the  court  are  called  on 
to  redress,  is  not  an  act  of  state  power  at  all ;  it  is  an  act  of  the  ter- 
ritorial government  of  Iowa,  by  which  was  repealed  an  act 
of  the  preceding  territorial  government  •  of  Wisconsin ;     [  •  7  ] 
consequently  the  decision  of  the  court  below  asserted  no 
state  act  or  power  in  opposition  to  the  constitution,  treaties,  or  law^, 
or  to  a  commission  or  authority  of  or  under  the  United  States,  and 
presents  therefore  no  ground  of  jurisdiction  here,  either  as  derived 
firom^the  language  of  the  statute,  or  from  any  construction  heretofore 
given  of  it.     If  the  question  whether  a  writ  of  error  would  lie  from 
this  court  to  review  the  acts  of  the  territorial  governments  could  ever 
have  been  regarded  as  in  any  sense  equivocal  upon  the  language  of 
the  25th  section  gf  the  judiciary  act,  such  a  question  could  not  now 
be  considered  as  open,  under  the  express  adjudications  previously 
roled  by  this  court     Thus,  in  the  case  of  Scott  v.  Jones,  5  How.  343, 
it  was  expressly  declared  ^^  that  an  objection  to  the  validity  of  a  stat- 
ate  on  the  ground  that  the  legislature  which  passed  it  were  not  com- 
petent  or  duly  organized,  under  the  acts  of  congress  and  the  consti- 
tution, so  as  to  pass  valid  statutes,  is  not  within  the  cases  enumerated 
in  the  25th  section  of  the- judiciary  act,  and  therefore  this  court  has 
no  jurisdiction  over  the  subject ;  that,  in  order  to  give  this  court 
jari:Miiction,  the  statute,  the  validity  of  which  is  drawn  in  question, 
must  be  passed  by  a  State  a  member  of  the  Union,  and  a  public 
body  owing  obedience  and  conformity  to  its  constitution  and  laws ; 
that  if  pabUc  bodies,  not  duly  admitted  into  the  Union,  undertake  as 
States  to  pass  laws  which   might  encroach   on  the  Union  or  its 
granted  powers,  such  conduct  would  have  to  be  reached  either  by  the 
power  of  the  Union  to  put  down  insurrection,  or  by  the  ordinary  pe- 
nal laws  of  the  States  or  territories  within  which  these  bodies  are 
situated  and  acting ;  but  their  measures  are  not  examinable  by  this 
court  upon  a  writ  of  error.     They  are  not  States,  and  cannot  pass 
statutes  within  the  meaning  of  the  judiciary  acts."     Other  cases  cited 
by  the  court,  in  the  opinion  just  quoted,  might  be  adduced  to  show 
the  difference  ever  taken  by  the  court  in  reference  to  its  relation  to  the 
States  as  States,  and  as  contradistinguished  from  the  territories  of 
the  United  States.     It  seems  to  us  that  the  control  of  these  territo- 
rial governments  properly  appertains  to  that  branch  of  the  govern- 
ment w^hich  creates  and  can  change  or  modify  them  to  meet  its  views 
of  public  policy,  namely,  the  congress  of  the  United  States.     That 
control  certainly  has  not  been  vested  in  this  court,  either  in  mode  or 
in  substance,  by  the  25th  section  of  the  judiciary  act. 

It  has  been  argued  in  this  case,  that,  as  congress,  in  creating  the 
territorial  governments  of  Wisconsin  and  Iowa,  reserved  to  thera- 

1* 
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selves  the  power  of  disapproving  and  thereby  annulling  the  acts  of 
those  governments,  and  had,  in  the  exercise  of  that  power,  stricken 
out  several  of  the  provisions  of  the  charter  of  the  Bank  of 
[  *  8  J     *  Dubuque,  enacted  by  the  legislature  of  Wisconsin,  assent- 
ing to  the  residue ;  that,  therefore,  the  charter  of  this  bank 
should  be  regarded  as  an  act  of  congress,  rather  than  of  the  territo- 
rial government ;  and,  consequently,  the  decision  of  the  state  court, 
in  favor  of  the  repealing  law  of  Iowa,  must  be  held  to  be  one  in 
which  was  drawn  in  question  and  overruled  the  validity  of  a  statute 
of  or  an  authority  exercised  under  the  United  States,  and  as  a  decis- 
ion also  against  a  right,  title,  or  privilege  set  up  under  a  statute  of 
the  United  States.     The  fallacy  of  this  argument  is  easily  detected. 
Congress,  in  creating  the  territorial  governments,  and  in  conferring 
upon  them  powers  of  general  legislation,  did  not,  from  obvious  prin- 
ciples of  policy  and  necessity,  ordain  a  suspension  of  all  acts  pro- 
ceeding from  those  powers,  until  expressly  sanctioned  by  themselves, 
whilst,  for  considerations  equally  strong,  they  reserved  the  power  of 
disapproving  or  annulling  such  acts  of  territorial  legislation  as  might 
be  deemed  detrimental.     A  different  system  of  procedure  would  have 
been  fatal  to  all  practical  improvement  in  those  territories,  however 
urgently  called  for ;  nay,  might  have  disarmed  them  of  the  very  power 
of  self-preservation.     An  invasion,  or  insurrection,  or  any  other  crisis 
demanding  the  most  strenuous  action,  would  have  had  to  remain 
without  preventive  or  remedy  till  congress,  if  not  in  session,  could  be 
convened,  or,  when  in  session,  must  have  awaited  its  possibly  pro- 
crastinated aid. 

The  argument  would  render,  also,  the  acts  of  the  territorial  gov- 
ernments, even  the  most  wholesome  and  necessary,  and  though  indis- 
pensably carried  to  the  extreme  of  authority,  obnoxious  to  the  charge 
of  usurpation  or  criminality.  The  reverse  of  this  argument,  whilst  it 
is  accordant  with  the  investiture  of  general  legislative  power  in  the 
territorial  governments,  places  them  in  the  position  of  usefulness  and 
advantage  towards  those  they  were  bound  to  foster,  and  subjects 
them  at  the  same  time  to  proper  restraints  from  their  superior.  The 
charter  of  the  Bank  of  Dubuque,  enacted  in  all  its  details  and  powers 
ever  possessed  by  it,  (and  according  to  which  it  was  in  fact  organ- 
ized,) by  the  legislature  of  Wisconsin,  must  be  looked  upon  as  the 
creature  of  that  legislature.  To  regard  it,  as  we  are  urged  to  do  by 
the  argument  for  the  plaintiff  in  error,  would  constitute  it  rather  a 
Bank  of  the  United  States,  situated  without  the  United  States,  and 
operating  within  the  territory  of  Wisconsin,  now  the  State  of  Iowa, 
independently  of  the  power  or  local  policy  of  that  State,  and  beyond 
the  reach  of  its  faculties  or  obligations  to  be  exerted  for  its  own  citi- 
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zens.     We  think  that  the  positions  urged  for  the  plaintiff  in  error 

leave  the  objections  to  the  jurisdiction,  as  above  stated,  in  their  full 

force.     We  regard  both  the  charter  granted  by  Wisconsin, 

and  the  repeal  of  that  charter  by  Iowa,  *  alike  as  acts  of  the     [  *  9  ] 

territorial  authorities,  and  not  as  the  acts  of  any  State  of 

this  Union ;  and  that,  as  such,  this  court  has  no  power,  by  writ  of 

error,  to  take  cognizance  of  them  in  virtue  of,  and  for  the  objects 

designated  by,  the  25th  section  of  the  judiciary  act. 

We  therefore  adjudge  that  the  writ  of  error  in  this  case  be  dis- 
misfsed  for  want  of  jurisdiction. 

19  H.  398. 


Wii^LiAM  Binns  and  C.  Stockton  Halstead,  Plaintiffs,  v.  Cor 

NELius  W.  Lawrence. 

12  H.  9. 

Under  the  tariff  act  of  Jalj  30,  1846,  (9  Stats,  at  Large,  44,  sched.  B,)  glass  tnmblen,  bar 
ing  the  entire  snrfaoe  or  bottom  smoothed,  or  polished,  or  their  sides  figured,  or  orna- 
mented by  catting,  or  grinding,  are  '*  glass  cut,"  and  subject  to  a  duty  of  40  per  centum 
(td  valorem, 

9 

The  case  is  stated  in  the  opinion  of  the  court 

Patten^  for  the  plaintiffs. 

Orittenden^  (attorney-general,)  contrd. 

•  Daniel,  J.,  delivered  the  opinion  of  the  court.  »    [  •  14  ] 

This  was  an  action  brought  by  the  plaintiff,  importers 
of  glassware,  against  the  defendant,  as  collector  of  the  port  of  New 
York,  to  recover  a  certain  amount  of  money  paid  under  protest  to  the 
defendant  as  collector,  for  duties  exacted  by  him  upon  glass  tumblers 
imported  by  the  plaintiffs  at  the  period  set  forth  in  an  exhibit  filed  in 
the  cause,  by  which  are  also  shown  the  duties  charged  by  and  paid 
to  the  defendant,  and  the  amount  claimed  by  the  plaintiffs,  as  having 
been  improperly  exacted ;  this  last  amount,  consisting  in  each  in- 
stance of  the  difference  between  the  duty  of  40  per  centum  ad 
valorem^  charged  under  schedule  B  of  the  tariff  act  of  July  30,  1846, 
as  on  importations  of  "  glass  cut,"  and  the  duty  of  30  per  centum 
ad  v:t!orem,  at  which  rate  the  plaintiffs  claimed  to  enter  their  im- 
portations of  glass  above  mentioned,  under  schedule  C  of  the  same 
act  of  congress,  as  "  glass  tumblers  plain,  moulded,  or  pressed,  not 
cut  or  puntt'd  " 
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The  question  of  law  upon  the  construction  of  the  statute 
[  *  15  ]  *  of  1846,  upon  which  the  judges  differed  in  opinion,  and  the 
facts  of  the  case  out  of  which  that  question  has  grown, 
cannot  be  stated  with  greater  clearness,  or  with  more  succinct- 
ness of  form,  than  they  have  been  in  the  certificate  from  the  circuit 
court 

This  cause  having  been  tried  before  his  honor  Justice  Nelson,  on 
the  3d  of  November,  1848,  the  jury  impanelled  returned  a  verdict 
for  the  defendant.  The  counsel  for  the  plaintiff  having  excepted  to 
the  charge  of  the  presiding  judge  on  the  trial,  the  cause  was  heard 
upon  the  exception  reserved  for  the  plaintiff,  involving  the  question, 
whether,  according  to  the  true  construction  of  the  act  of  congress  of 
30th  of  July,  1846,  entitied  "  An  act  reducing  the  duty  on  imports 
and  for  other  purposes,"  glass  tumblers,  the  bottoms'  of  which  have 
been  smoothed  or  flattened  by  the  process  of  cutting  or  grinding,  and 
glass  tumblers  which  have  been  engraved  on  the  sides  by  a  similar 
process,  should  be  charged  with  the  duty  of  40  per  centum  ad  valorem^ 
under  schedule  B  of  said  act,  as  "  glass  cut,"  or  with  the  duty  of  30 
per  centum  ad  valorem^  under  schedule  C  of  said  act,  as  ^'  glass 
tumblers  plain,  moulded,  or  pressed,  not  cut  or  punted." 

On  which  question,  the  opinion,  of  the  judges  of  the  court  were 
opposed. 

Whereupon,  on  motion  of  the  said  plaintiffs  by  their  counsel,  that 
the  point  upon  which  the  disagreement  hath  happened  may,  during 
the  term,  be  stated  under  the  direction  of  the  judges,  and  certified 
under  the  seal  of  this  court  to  the  supreme  court  to  be  finally  decided. 

It  is  ordered,  that  the  following  statement  of  facts,  which  is  made 
under  the^  direction  of  the  judges,  be  certified  according  to  the  re- 
quest of  the  said  plaintiffs,  and  the  statute  in  such  case  made  and 

provided. 

Statement  of  Facts. 

That  the  tumblers  in  question  consisted  of  two  kinds,  as  follows : 

1.  Glass  tumblers,  the  entire  surface  of  the  bottoms  of  which  had 
been  smoothed  by  the  glass-cutter  or  grinder,  previous  to  their  im- 
portation by  the  plaintiffs. 

2.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures  had 
been  engraved  by  the  glass-cutter  or  engraver,  previous  to  such 
importation. 

That  the  tumblers  in  question  of  the  first  class,  are  only  known  in 
trade  and  commerce  in  the  city  of  New  York  as  "  plain  tumblers,"  or 
as  ^'  plain  smooth-bottomed  tumblers,"  or  as  '^  plain  tumblers  with 
flattened  bottoms." 

That  the  tumblers  in  question  of  the    second  class,   are  only 
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'known  in  trade  and  commerce  in  said  city  as  '^engraved  [  *  16  ] 
tumblers." 

That  the  tumblers  in  question  (of  both  classes)  are  not  known  in 
trade  and  commerce  in  said  city  as  '^  cut  glass." 

That  ail  the  material  witnesses  for  the  plaintiffs  were  merchants, 
importing  and  dealing  in  glassware. 

That  all  the  material  witnesses  for  the  defendant  were  manufac- 
tnrers  of  glassware,  or  glass-cutters  and  grinders. 

That  the  designation  ^<  cut  glass,"  as  used  in  trade  and  commerce 
in  said  city,  applies  only  to  tumblers  the  sides  of  which  have  been 
cut  or  ground,  and  that  the  importers  of  glassware  and  dealers  in 
glassware  in  said  city  do  not  consider  tumblers  of  the  description  in 
question  in  this  suit,  as  coming  within  the  designation,  and  if  they 
received  an  order  from  a  customer  for  "  cut  glass  tumblers,"  would 
not  regard  it  as  including  either  smooth-bottomed  or  engraved 
tumblers. 

That  by  the  testimony  of  the  manufacturers  and  operatives,  glass 
tamblers  are  manufactured  entirely  by  the  glassblower,  or  in  part  by 
the  glassblower  and  in  part  by  the  glasscutter  or  grinder,  and  that 
glass  blowing  and  glass  cutting  are  distinct  and  separate  trades,  and 
processes  of  manufacture. 

By  the  same  witnesses.  That  the  bottoms  of  glass  tumblers,  man- 
ufactured entirely  by  the  glassblower,  are  rough,  particularly  in  the 
centre,  being  there  broken  off  from  the  punt  or  stick  on  which  made ; 
and  that  when  sold  in  this  condition,  such  tumblers  are  known  in 
trade  and  commerce  in  the  city  of  New  York  as  "  plain,"  or  "  plam 
rougb-bottomed  tumblers." 

By  the  same  witnesses.  That,  after  their  completion  by  the  glass- 
blower,  such  rough-bottomed  tumblers  frequently  pass  into  the  hands 
of  the  glassciitter,  or  grinder,  by  whom  the  centre  of  the  bottoms  of 
such  tumblers  is  cut  or  smoothed,  for  the  purpose  of  removing  the 
particular  roughness  of  that  part  of  the  tumbler,  and  that  the  process 
of  thus  cutting  or  smoothing  the  centre  of  the  bottoms  of  such  tum- 
blers is  called  punting ;  and  that  tumblers  manufactured  by  the  glass- 
blower,  but  the  centre  part  of  the  bottoms  of  which  have  been  so  cut 
or  smoothed  by  the  glasscutter,  are  known  in  trade  and  commerce 
aa  "  punted"  tumblers. 

By  the  same  witnesses.  That,  after  their  completion  by  the  glass- 
blower,  such  rough-bottomed  tumblers  frequently  pass  into  the  hands 
of  the  glasscutter  or  grinder,  by  whom  the  entire  surface  of  the  bot* 
toms  of  such  tumblers  is  cut  or  smoothed,  and  that  tumblers  manu- 
bctured  by  the  glassblower,  but  the  entire  bottoms  of  which  have 
been  cut  or  smoothed  by  the  glasscutter  or  grinder,  are  known  in 
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trade  and  commerce  as  ^'  plain  tumblers,"  or  as  '*  plain 
[  •  17  ]  smoothed-bottomed  tumblers,"  or  as  "  plain  *  tumblers  with 
flattened  bottoms,"  and  are  similar  to  the  tumblers  in  ques- 
tion of  the  first  class. 

By  the  same  witnesses.  That  tumblers  known  in  trade  and 
commerce,  and  amongst  manufacturers,  as  '^  moulded  tumblers,"  or 
"pressed  tumblers,"  are  also  made  entirely  by  the  glassblower;  and 
are  also  rough-bottomed  until  subjected  to  the  process  of  punting,  oi 
smoothing  and  cutting  above  described. 

By  the  same  witnesses.  That  all  cutting  of  glass  is  done  by  means 
of  grinding  upon  wheels,  and  that  there  is  no  such  thing  as  the  cut^ 
ting  of  glass  in  the  manufacture  of  "  cut  glass"  in  any  other  way. 

By  the  same  \^dtnesses.'  That  the  cutting  or  smoothing  of  the 
bottoms  of  the  tumblers  in  question,  (of  the  first  class,)  is  done  by 
the  glasscutter,  and  that  the  process  of  cutting  and  smoothing  is 
identical  with  that  of  punting,  except  that  it  extends  to  the  entire 
surface  of  the  bottom  of  the  tumblers,  whereas  the  "  punting "  is 
limited,  as  above  stated,  to  the  centre  of  the  bottom  merely. 

By  the  same  witnesses.  That  the  process  of  "  punting,"  and  the 
process  of  "  cutting  or  smoothing "  the  bottoms  of  the  tumblers  in 
question,  are  identical  in  their  operation  with  that  of  cutting  the  sides 
of  tumblers,  known  in  trade  and  commerce  as  "  cut  glass." 

It  was  proved  that  the  time  required  to  cut  or  smooth  the  bottoms 
of  the  tumblers  in  question,  (of  the  first  class,)  is  four  or  five  times 
as  long  as  that  required  for  "  punting"  the  bottoms  of  punted  tum- 
blers ;  and  that  tumblers  with  the  bottoms  cut  or  smoothed,  cost  from 
eighteen  to  twenty-two  cents  per  dozen  more  than  punted  tumblers. 

It  was  proved  that  the  "punted"  tumblers  are  charged  with  the 
duty  of  40  per  centum  ad  valorem  under  the  tariff  act  of  1846. 

It  was  proved  by  the  manufacturers  and  operatives,  that  the  proc- 
ess of  engraving  the  tumblers  of  the  second  class  is  similar  to  that 
of  cutting  the  tumblers  of  the  first  class,  but  is  a  finer  species  of  work^ 
requiring  more  experienced  and  skilful  workmen,  and  the  use  of 
copper  wheels  instead  of  wood  and  stone  wheels,  and  oil  and  emery 
instead  of  sand. 

The  question  referred  to  this  court  by  the  aforegoing  certificate, 
and  the  solution  of  that  question,  are  supposed  to  lie  within  a  com- 
paratively narrow  compass.  In  the  construction  of  the  act  of  con- 
gress of  July  30, 1846,  as  in  that  of  every  other  statute,  one  cardinal 
rule  must  govern,  and  it  is  this :  that  wherever  the  will  or  intention 
of  the  lawmaking  power  is  declared  in  plain  and  unequivocal  terois, 
that  will  or  intention  must  be  followed  —  absolutely  fol- 
[  •  18  ]  lowed.    It  would  not  be  admissible  *  under  such  circura- 
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stances,  to  attempt  a  control  or  modification  of  that  will,  by  specu- 
lations of  policy  or  by  facts  or  opinions  derived  aliunde^  as  such 
a  procee(!ing  would  in  eiflfect  operate  a  repeal  of  the  positive  law,  or 
the  abrogation  of  a  superior  power,  by  what  were  the  just  and  regu- 
lar subjects  of  its  operation.  Where  a  statute  may  be  ambiguous  in 
its  language,  or  may  have  reference  to  facts  or  conclusions  dependent 
OP  usage,  the  influence  of  opinion  or  the  proof  of  established  usage 
ma)  be  proper  or  even  indispensable,  in  fixing  the  just  interpretation 
of  the  law,  but  it  is  only  in  instances  like  these  last  mentioned,  that 
ftoch  a  rule  of  interpretation  can  be  tolerated. 

The  question  presented  upon  the  certificate  from  the  circuit  court 
will  be  considered,  first,  with  reference  to  the  language  of  the  tariff 
act  of  July  30,  1846 ;  and  next,  upon  the  import  of  the  facts  proved 
in  the  case,  upon  the  hypothesis  that  those  facts  could  at  all  affect 
the  rule  of  interpretation. 

In  schedule  B,  part  of  the  act  above  mentioned,  laying  an  impost 
of  40  per  centum  on  all  articles  embraced  within  it,  the  only  descrip- 
tion of  glass  mentioned  is  that  designated  as  ^^  glass  cut."  Its  dis- 
tinguishing characteristic,  that  brings  the  article,  within  the  purview 
of  that  schedule  is,  that  it  be  cut ;  the  figure,  or  the  extent  in  which 
the  process  of  cutting  should  have  been  applied,  was  nowhere  defined 
by  the  statute  ;  and  it  must  be  obvious,  that  any  attempt  to  define  or 
describe  that  which  may  and  must  indeed  be  as  diverse  as  the  skill, 
the  taste,  or  the  prospect  of  profit  on  the  part  of  the  manufacturer, 
would  have  been  utterly  nugatory.  But  it  could  be  easily  under- 
stood, both  by  the  lawmaker  and  by  others,  that  the  beauty,  the 
quality,  and  the  price  of  glass  are  heightened  by  the  process  of  cut- 
ting, and  it  was  equally  notorious  or  susceptible  of  proof,  that  the 
process  of  cutting  is  accomplished  by  but  one  species  of  operation, 
namely,  the  operation  of  grinding.  It  would  appear  plain,  then,  that 
ail  glass  subjected  to  this  one  known  process,  as  being  enhanced  in 
value,  was  designed  to  fall  within  the  description  in  the  statute  of 
"  glass  cut" 

The  articles  of  glassware  enumerated  in  schedule  C,  as  being  sub- 
ject to  an  impost  of  30  per  centum,  are  thus  described,  namely : 
glass  tumblers  plain,  moulded,  or  pressed,  "  not  cut  or  punted." 
Upon  the  language  of  the  description  just  quoted,  it  would  seem  too 
clear  for  cavil,  that  cut  or  punted  tumblers  cannot  be  placed  in  the 
same  class  with  those  that  are  enumerated  as  '^  plain,  moulded,  or 
pressed,"  but  are  carefully  contradistinguished  from  these  last  de- 
nominations. Cut  or  punted  tumblers,  therefore,  even  if  these  two 
terms  could  be  understood  as  having  different  significations  and  were 
not  applicable  merely  to  different  degrees  of  cutting  or  grinding. 
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[  •  19  ]  do  not  fall  under  the  lower  rate  of  duty — but  all  •cut 
tumblers,  no  matter  in  what  part,  in  what  figures,  or  to  what 
extent  they  are  cut,  and  all  punted  tumblers,  were  by  the  act  of  con- 
gress of  July  30,  1846,  subject  to  a  duty  of  40  per  cent,  upon  the 
proper  construction  of  the  language  of  the  statute.  An  effort  has 
been  made  to  control  this  language,  by  introducing  the  opinions  of 
certain  dealers  in  glass,  and  of  other  persons  in  the  city  of  New  York, 
to  show  that  tumblers,  the  entire  bottom  of  which  are  ground  or 
smoothed  by  the  glasscutter,  and  tumblers  the  sides  of  which  are 
wrought  and  ornamented  by  the  same  means,  are  not  considered  as 
cut,  but  are  held  to  be  the  first  plain,  and  the  second  engraved  tum- 
blers. The  sum  of  the  argument  thus  attempted,  when  tested  by 
common  sense,  amounts  to  t^is :  That  the  process  of  grinding  or  cut- 
ting, when  applied  to  the  entire  surface  of  the  bottom  of  tumblers,  or 
to  the  ornamenting  of  their  sides,  although  it  be  the  identical  process 
and  the  only  one  by  which  cut  glass  is  manufactured,  is  not  cutting, 
but  something  less ;  and  that  the  manufacturing  of  cut  glass,  means 
something  else  or  beyond  the  only  process  by  which  cut  glass  is  ever 
made.  The  integrity  or  indeed  the  intelligibility  of  this  argument, 
this  court  are  unable  to  perceive.  It  cannot  be  sustained  in  oppo- 
sition to  the  language  of  the  statute,  in  violation  of  consistency,  and 
against  the  weight  of  the  testimony  in  the  cause,  upon  mere  arbitrary 
and  unfounded  assumption,  or  upon  opinion  entertained  within  a 
limited  theatre,  and  this  by  persons  whose  interests  are  involved  in 
and  would  be  advanced  by  that  assumption.  The  weakness  of  this 
assumption  is  further  exposed  by  recurrence  to  facts  stated  by  manu« 
facturers  and  found  in  tne  record,  in  strict  conformity  with  which  the 
distinction  made  in  the  statute  appears  to  have  been  taken. 

Thus  it  is  proved,  that  tumblers  are  manufactured  either  entirely 
by  the  glassblower,  or  in  part  by  the  glassblower,  and  in  part  by  the 
cutter  or  grinder;  and  that  glassblowing  and  glasscutting  are  dis- 
tinct and  separate  trades  and  processes  of  manufacture.  It  is  further 
shown,  in  proof,  that  the  bottoms  of  tumblers  manufactured  entirely 
by  glassblowers,  are  rough  in  the  centre,  being  there  broken  off  from 
the  punt  or  stick  in  which  they  are  made  ;  that  after  their  completion 
as  far  as  can  be  by  the  glassblower,  they  pass  into  the  hands  of  the 
cutter  or  grinder,  by  whom  the  centre  of  the  bottom  is  cut  or  smooth- 
ed, and  that  the  process  of  thus  cutting  or  smoothing  the  centre  of 
the  bottoms  of  these  tumblers,  is  called  punting.  Again,  it  is  in 
proof,  that  the  tumblers,  as  made  by  the  glassblower,  are  frequently 
passed  to  the  cutter  or  grinder,  by  whom  the  entire  surface  of  the 
bottom  is  cut  or  smoothed;  and  it  is  the  tumbler,  thus  cut  and 
finished   by  the    glasscutter,  that   is    said    to    be  known  in  the 
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trade  in  *  New  York  as  **  the  plain  tumbler,"  or  as  the  [  *  20  ] 
**  plain  smoothed-bottomed  tumbler."  It  is  also  proved, 
that  the  cutting  and  smoothing  the  bottom  of  the  tumbler  is  effected 
by  the  identical  process  which  is  applied  in  punting,  the  only  differ- 
ence consisting  in  the  fact,  that  in  the  former  operation  it  extends 
to  tiie  entire  surface,  instead  of  being  limited  to  the  point  at  which 
the  tumbler  was  separated  from  the  punt  or  stick.  "  Cut  or  punted 
tnmblers  are  expressly  distinguished  in  the  statute  from  glass  tum- 
blers, plain,  mqplded,  or  pressed."  Punted  tumblers,  it  is  clearly 
shown  by  the  facts  certified,  are  made  by  the  operation  of  cutting  or 
grinding  the  centre  of  the  bottom ;  the  smoothing  of  the  entire  bottoms 
of  tumblers  is  merely  the  application  of  the  same  process  to  a  greater 
extent;  how  this  extended  application  can  cause  those  tumblers  sub- 
jected to  it  to  be  considered  less  as  cut  glass,  than  if  they  were 
merely  pimted,  or  cut  at  a  small  point  of  the  bottom,  presents  a 
problem  not  easy  of  solution*  Could  these  tumblers,  with  the  entire 
bottom  or  aides  cut  or  ground,  be,  with  any  propriety  of  language, 
denominated  ^  plain  tumblers,"  or  '<  plain,  smoothed-bottomed  tum- 
blers," they  still  are  not  the  less  "  plain  tumblers,"  or  "  plain,  smoothed- 
bottomed  tumblers,"  or  "  plain  tumblers  with  flattened  bottoms,"  or 
"engraved  tumblers"  so  constituted  by  the  operation  of  cutting  or 
grinding.  In  this  view  of  the  question  certified,  it  is  the  opinion  of 
this  court,  that  glass  tumblers,  having  the  entire  surface  or  bottom 
smoothed  or  polished,  or  their  sides  figured  or  ornamented  by  cutting 
or  grinding,  come  regularly  within  the  operation  of  schedule  B  of 
the  tariff  act  of  July  30,  1846,  and  are  within  the  intent  and  mean« 
ing  of  that  schedule,  subject  to  a  duty  of  40  per  centum  ad  valorem^ 
as  glass  cut;  and  we  order  it  to  be  so  certified  to  the  circuit  court 
of  the  TTnited  States,  for  the  southern  district  of  New  York. 


Francis  O.  J.  Smith,  Appellant,  v.  Joseph  W.  Clark  et  al. 

12  H.  21. 

A  canse  cannot  be  docketed  and  dismissed  under  the  4dd  rule  of  this  court  upon  a  certifi- 
cate of  the  clerk  of  the  court  below,  which  does  not  name  erery  individual  who  was  a 
party  to  the  record. 

Woodbury^  for  the  motion. 

Tanbt,  C.  J.,  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  docket  and  dismiss  this  case,  under 
the  43d  rule  of  this  court 

The  certificate  of  the  dei^  states,  that,  in  the  circuit  court  of  Mas- 
sachusetts, in  a  cause  depending  in  that  court,  in  which  Francis  O 
you.  XIX.  3 
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J.  Smith  was  complainant  in  equity,  and  Joseph  W.  Clark  and 
others  were  respondents,  a  final  decree  in  that  court  was  made  on 
the  17th  of  October,  1860,  in  favor  of  the  said  Joseph  W.  Clark  and 
others,  respondents,  firom  which  the  said  Francis  O.  J.  Smith  appealed 
on  the  same  day ;  and  on  the  30th  of  October  filed  his  appeal-bond 
with  sureties,  whereby  execution  on  the  decree  was  suspended. 

The  certificate  conforms  to  the  rule  in  all  respects  but  one,  and 
that  is  in  the  statement  of  the  parties.  The  respondents  are  stated 
to  be  Joseph  W.  Clark  and  others,  firom  which,  as  well  as  from  the 
statement  in  the  motion,  it  appears  that  there  were  other  respondents 
parties  to  the  suit,  who  are  not  named  in  the  certificate. 

The  43d  rule  provides^  that  where  the  party  against  whom  a  judg- 
ment or  decree  is  rendered,  fails  to  file  the  record  and  docket  the 
case  within  the  time  limited  by  the  rule,  the  other  party 
[  •  22  ]  may  *  docket  the  case  and  file  a  copy  of  the  record  with 
the  clerk,  in  which  case  it  shall  stand  for  argument  at  the 
term ;  or  he  may,  at  his  election,  have  the  case  docketed  and  dis- 
missed upon  producing  a  certificate  firom  the  clerk  stating  the  cause, 
and  certifying  that  such  a  writ  of  error  or  appeal  had  been  duly  sued 
out  and  allowed. 

Now,  where  the  unsuccessful  party  brings  a  writ  of  error,  all  the 
,  parties  to  it  must  be  named  in  the  writ ;  and  the  name  of  one  or 
more  of  them  "  and  others  "  is  not  a  sufficient  description  to  bring 
those  not  named  before  the  court  It  was  so  decided  in  Deneale  and 
others  v.  Stump's  Executors,  8  Pet  526.  And  the  same  principle 
was  applied  to  a  writ  of  error  docketed  under  the  43d  rule,  in  the 
case  of  HoUiday  et  aL  v.  Batson  et  al,  4  How.  645.  And  the  reason 
for  requiring  all  the  parties,  whose  interests  are  to  be  affected  by* the 
judgment,  to  be  named  in  the  writ  of  error,  applies  with  equal  force 
to  the  case  of  an  appeal  from  a  decree. 

Where  the  party,  in  proceeding  under  the  43d  rule,  electd  to  file 
the  record  and  try  the  cause,  the  record  must  certainly  be  as  full  and 
complete  as  the  one  which  would  be  required  from  the  opposing 
party.  It  must  name  all  the  persons  which  the  writ  of  error  or  appeal 
is  intended  to  bring  before  the  court ;  otherwise  there  could  be  no 
judgment  or  decree  for  or  against  them. 

And  upon  the  same  ground,  the  same  thing  must  be  done  when 
the  case  is  docketed  in  order  to  obtain  a  judgment  of  dismissal.  The 
proceeding  is  in  the  nature  of  a  writ  of  error  or  appeal,  in  which  the 
party,  in  whose  favor  the  judgment  or  decree  was  rendered,  is  allowed 
to  bring  the  case  before  this  court,  in  order  to  prevent  unnecessary 
delay.  And  all  the  parties  to  the  judgment  or  decree,  whose  inter- 
ests are  to  be  affected  by  docketing  and  dismissing  the  suit,  are 
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regarded  as  in  conrt,  for  the  purpose  of  being  parties  to  the  judgment 
of  dismissaL  Nor  could  the  circuit  court  regularly  issue  an  execution 
for  or  against  a  person  not  named ;  as  it  would  not  appear  that  he 
had  been  a  party  to  the  proceeding  here,  or  that  there  had  been  a 
judgment  of  dismissal  for  or  against  him. 

The  rule  of  which  we  are  speaking,  was  framed  upon  this  princi- 
pie  :  It  requires  that  the  certificate  of  the  clerk  should  "  state  the 
cause,"  and  this  is  not  done  unless  the  parties  to  it  are  named. 

A  departure  from  the  rule  might  lead  to  very  loose  practice,  and 
perhaps  to  abuses.  We  think  it  more  safe  to  adhere  to  the  estab- 
lished practice  in  this  respect ;  and  have  used  this  occasion  to  state 
it  the  more  fully,  in  order  that  the  members  of  the  bar  and  the  clerks 
of  the  courts^may  in  future  avoid  mistake. 

The  motion  to  docket  and  dismiss  in  this  case  is  overruled. 


JosBPH    P.    Thredgill,   Administrator    of    Archibald    Ooodloe, 

deceased,  Appellant,  v.  John  M.  Pintard. 

12  H.  24. 

A  eettler,  entitled  to  preemption,  sold  his  right,  his  vendee  resold  it,  taking  from  the  second 
Tendee  a  contract  in  writing,  to  pay  to  the  preemptioner  a  sum  of  money  as  part  of  the  price 
for  which  the  preemptioner  had  conveyed  his  right  to  the  first  vendee.  Upon  a  bill  in  equity 
bj  the  preemptioner,  to  subject  the  land  to  the  payment  of  this  sum  of  money,  held,  1.  That 
the  preemptioner  had  a  title,  which  was  the  subject  of  a  sale.  2*  That  the  second  vendee 
having  gone  into  possession  under  his  contract,  which  he  never  rescinded,  and  not  having 
relinquished  the  possession,  could  not  afterwards  acquire  a  title  from  the  government 
by  proving  a  right  of  preemption  in  his  own  name,  and  then  insist  that  nothing  was  due  on 
account  of  hia  purchase.  3.  That  the  complainant  had  a  lien  on  the  land  by  virtue  of  the 
contract  of  the  second  with  the  first  vendee. 

The  case  is  stated  in  the  opinion  of  the  court 

LaufrencCy  for  the  appellant 

OriUendenj  (attorney-general,)  contra. 

•  APLean,  J.,  delivered  the  opinion  of  the  conrt  [  *  36   ] 

This  is  an  appeal  from  the  decree  of  the  circuit  court,  for 
the  district  of  Arkansas. 

Under  the  act  of  the  12th  of  April,  181V  J^^®  Mathers  claimed  a 
right  of  preemption,  by  virtue  of  occupancy  and  cultivation,  to  the 
southeast  quarter  of  section  one,  township  eighteen  south,  range  one 
west,  containing  one  hundred  and  sixty-eight  acres  and  ninety-six 
hundiedths,  lying  south  of  the  Arkansas  River.  She  assigned  her 
light  to  Thomas  T.  Tunstall,  who  entered  and  paid  for  the  land  at 
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the  land-office  at  Ldttle  Bock,  the  24th  of  July,  1834,  and  obtained 
a  patent  certificate.     On  the  24th  of  Febraary,  1838,  this 

[  *  37   ]  purchase  was  annulled  by  the  commissioner  of  *  the  land- 
office,  on  the  ground  that  the  Indian  title  to  the  land  had 

not  been  extinguished  when  .the  settlement  was  made.     The  Indian 

title  was  relinquished  to  the  United  States  by  the  Quapaw  treaty, 

the  24th  of  August,  1818.^ 

Tliis  tract  was  purchased  of  Tunstall  by  Pintard,  in  the  spring  of 

1833,  who  took  immediate  possession,  and  made  improvements  on  it. 
In  the  autumn  of  the  same  year  he  removed  his  family  to  the  land, 
constructed  cabins,  stables,  and  other  fixtures,  and  in  the  spring  of 

1834,  he  cultivated  seventy-five  or  eighty  acres  in  corn  and  cotton. 
On  the  23d  of  March,  1836,  Pintard  sold  the  above  qifarter  section, 

and  a  part  of  the  southwest  quarter  of  section  six,  so  as  to  make  a 
tract  of  two  hundred  acres,  at  040  per  acre,  to  William  Rhodes,  who 
gave  two  notes  of  $4,000  each,  payable  in  one  and  two  years,  with 
interest  at  ten  per  cent,  per  annum.  The  two  hundred  acres  were 
sold  by  Rhodes  to  Goodloe  on  the  3d  of  March,  1837,  for  $65  per 
acre.  As  a  part  of  the  consideration  for  this  purchase,  Ooodloe 
agreed  to  pay  Pintard  the  amount  of  his  claim  so  soon  as  a  regular 
title  for  the  premises  should  be  obtained. 

Goodloe,  on  the  15th  of  February,  1839,  proved  a  preemption  in 
his  own  name,  under  the  act  of  June  22,  1838,^  to  the  quarter  sec- 
tion, and  paying  the  purchase-money  into  the  land-office,  he  obtained 
a  patent  in  his  own  name.  Prior  to  this,  on  his  contract  with 
Rhodes,  he  paid  to  Pintard  $1,963.82.  But  having  obtained  the 
title  to  the  land  in  his  own  name,  he  refused  to  make  any  further 
payments  to  Pintard  on  the  ground  that  his  claim  was  void.  To 
enforce  the  payment  -of  the  sum  due  him  on  the  sale  to  Rhodes, 
Pintard  filed  the  bill  now  before  us,  with  a  prayer  that  the  land  might 
be  sold,  or  so  much  of  it  as  should  be  necessary  to  discharge  the 
balance  due  to  him. 

It  must  be  conceded  that  the  first  settler  upon  this  land,  the  Indian 
title  to  it  not  having  been  extinguished,  could  claim  under  the  act  of 
1814,  no  preemptive  right.  No  laws  giving  to  settlers  a  right  of  pre- 
emption, can  be  so  construed  as  to  embrace  Indian  lands.  Such 
lands  have  always  been  protected  from  settlement  and  survey  by 
penal  enactments.  But,  it  appears  that  the  Indian  claim  to  this 
land  was  relinquished  to  the  United  States  by  treaty,  in  1818 ;  after 
which  it  was  embraced  by  all  general  acts  giving  to  settlers  a  right 
of  preemption. 

By  the  act  of  the  26th  of  May,  1824,^  preemption  rights  were  given 

1  7  Stats,  at  Large,  176.  a  5  lb.  251.  »  4  lb.  89. 


DECEMBER  TERM,   1851.  17 


Thrcdgill  v.  Pintard.    IS  H. 


north  of  the  Arkansas  River,  to  all  who  were  entitled  to  sach  rights, 
under  the  act  of  1814,  and  by  the  3d  section  of  the  act  of  the  1st  of 
March,  1843,^  every  settler  on  the  public  lands  south  of  the 
Arkansas  River  was  entitled  to  the  same  benefits  *  under  [  *  38  ] 
the  provisions  of  the  act  of  1814,  as  though  he  had  resided 
north  of  said  river.  By  these  acts  a  right  of  preemption  was  given 
in  virt^ie  of  the  first  settlement  upon  the  land. 

But  there  was  another  and  prior  act  which  gave  to  the  occupant 
of  this  tract  a  right  of  preemption.  By  the  act  of  the  19th  of  June, 
1^4,'  every  settler  up>on  the  public  lands  prior  to  the  passage  of  that 
act,  who  was  in  possession  of  a  quarter  section  and  cultivated  a  part 
of  it  in  1833,  was  entitled  to  a  preemption.  In  1833,  Pintard  was  in 
possession  of  the  quarter  section  and  cultivated  a  part  of  it,  and  he 
continued  to  occupy  and  improve  it  until  the  spring  of  1835,  when 
he  sold  his  right  to  Rhodes. 

By  his  purchase,  Goodloe  entered  into  the  possession  of  a  valuable 
property,  and  if  he  desired  to  rescind  the  contract  it  was  incumbent 
on  him  to  relinquish  the  possession  of  the  quarter  section,  and  claim 
the  cancelment  of  the  contract  He  cannot  avail  himself  of  the 
benefit  of  the  contract  and  resist  a  performance  of  it  on  his  part 

But  Pintard,  when  he  sold  to  Rhodes,  was  entitled  to  the  pre- 
emption of  the  quarter  section.  His  claim  was  not  only  a  valid  one, 
but  it  was  sold  on  reasonable  terms,  as  Rhodes  in  two  yecurs  sold  the 
same  to  Goodloe  at  an  advance  of  $25  per  acre.  The  attempt,  under 
such  circumstances,  of  Goodloe  to  avoid  the  payment  of  the  consid- 
eration, by  procuring  the  title  in  his  own  name,  is  fraudulent  A  title 
thus  procured  would  have  enured  to  the  benefit  of  the  vendor,  even 
if  the  preemptive  right  had  not  been  vested  in  him. 

A  doubt  is  suggested  in  the  argument  whether  Goodloe,  having 
purchased  from  Rhodes,  can  be  made  responsible  to  Pintard.  In  his 
contract  of  purchase,  as  a  part  of  the  consideration,  Goodloe  bound 
himself  to  pay  the  amount  due  to  Pintard  from  Rhodes  on  the  pre- 
vious purchase.  It  has  been  held  that,  under  such  circumstances,  an 
action  at  law  may  be  maintained  in  the  name  of  the  person  to  whom 
payment  is  to  be  made.  But  this  is  a  case  in  chancery,  and  no  one 
has  doubted,  that,  in  equity,  such  a  contract  may  be  enforced. 

Has  Pintard  a  lien  upon  the  land  for  the  balance  of  the  purchase- 
money  ?  We  think  he  has.  Goodloe  not  only  had  notice  of  this 
daim,  but  he  bound  himself  to  pay  it 

It  is  alleged  that  there  is  a  mistake  in  the  computation  of  the 
amount  due,  as  decreed  in  the  circuit  court     If  there  be  an  error  in 
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the  calculation,  it  is  in  favor  of  Gk>odloe,  and  of  which  he  has  no 

right  to  complain. 

In  their  decree,  the  circnit  court  gave  the  defendant  a  credit  for  the 

money  paid  to  Pintard,  and  also  a  loan  to  him  of  $200,  and  a  liberal 

allowance  for  the  expense  of  procuring  the  title.     A  proper  deduction 
was  also  made  for  the  deficiency  in  the  number  of  acres  sold. 

[  *  39  ]      *  There  appears  to  be  no  eiror  in  the  decree ;  it  is  there- 
fore affirmed,  with  costs. 

1 B.  816. 


George  W.  Parks,  Plaintiff  in  Error,  v.  Sumpter  Turner  and 
Henrt  Renshaw,  trading  under  the  commercial  firm  of  Turner 
AND  Renshaw. 

12  H.  39. 

The  practice  of  the  circuit  court  of  the  United  States  for  Loaisiana,  as  to  giving  reasons  for 
a  judgment  and  as  to  the  form  and  effect  of  Terdicts,  is  governed  by  the  acts  of  congress 
and  the  rules  of  the  common  law,  and  not  by  the  laws  of  the  State. 

The  statute  of  jeofails  (1  Stats,  at  Large,  91,  (  S2,)  applies  to  defects  in  verdicts;  and 
where  this  court  can  see  from  the  verdict,  what  was  the  substantial  finding  of  the  jnxy,  and 
that  it  covered  what  was  in  issue,  the  judgment  wiU  not  be  reversed  bj  reason  of  any 
defect  in  the  form  of  the  verdict. 

The  case  is  stated  in  the  opinion  of  the  court 

Henderson  and  Mayer^  for  the  plaintiff. 

Strawbridg'e^  contra. 

[  *  42  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

The  material  facts  in  this  case  may  be  stated  in  a  few 
words.  Turner  and  Renshaw,  the  defendants  in  error,  filed  their 
petition  in  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  alleging  that  Parks,  the  plaintiff  in  error,  was 
indebted  to  them  in  the  sum  of  $5,969.20,  upon  a  promissory  note 
for  that  sum,  drawn  by  Parks,  payable  to  his  own  order,  and  by  him 
indorsed  to  the  plaintilSs.  A  copy  of  the  note  is  exhibited  with  the 
petition. 

Parks  in  his  answer  states,  that  he  denies  all  and  singular  the 
allegations  in  the  petition  except  as  therein  afterwards  admitted ;  and 
says  that  the  said  note  was  given  without  any  consideration  what- 
ever, and  is  therefore  a  nudum  pactumj  and  void* 

Upon  this  issue  the  case  was  tried  by  a  jury,  who  returned  a  verdict 
in  the  following  words :  "  We  the  jury  find  for  the  plaintiff." 

And  upon  tUs  verdict  the  court  gave  judgment  in  favor  of  Tumei 
and  Renshaw  for  the  sum  due  upon  the  note ;  and  the  present  writ 
of  error  is  brought  by  Parks  to  reverse  that  judgment. 

Two  objections  are  taken  by  the  plaintif&  in  error. 
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1*  That  the  verdict  merely  finds  for  the  plaintiffs,  in  the  circuit 
court,  but  does  not  find  how  much  was  due  to  them ;  and  that  no 
judgment  therefore  could  be  lawfully  entered  on  that  verdict. 

2.  That  the  circuit  court  gave  no  reason  for  its  judgment. 

These  objections  have  been  argued  altogether  upon  the  laws  of 
Louisiana  regulating  the  proceedings  in  its  courts  of  justice ;  and 
which,  under  the  act  of  congress  of  1824,'  are  supposed  to  be  obliga- 
tory upon  the  circuit  court  of  the  United  States. 

Article  622  of  the  Code  of  Practice  declares,  "  that  the  form  of  a 
general  verdict  consists  in  the  foreman  indorsing  on  the  back  of  the 
petition  those  words :  ^  verdict  for  the  plaintiff  for  so  much,  with 
interest,'  if  it  has  been  prayed  for ;  or  verdict  for  defendant,  accord- 
ing as  the  verdict  is  for  plaintiff  or  defendant" 

And  the  70th  article  in  the  new  constitution  of  Louisiana,  adopted 
in  1845,  provides  that  *'  the  judges  of  all  the  courts  within  the  State, 
shall  as  often  as  it  may  be  possible  so  to  do,  in  every  definitive  judg- 
ment, refer  to  the  particular  law  in  virtue  of  which  such  judgment 
may  be  rendered ;  and  in  all  cases  adduce  the  reasons  on  which  their 
judgment  is  founded." 

*  It  is  evident,  therefore,  that  if  this  case  depended  upon  [  *  43  ] 
the  laws  and  practice  of  Louisiana,  the  judgment  of  the 
circnit  court  could   not  be  maintained.      Either  of  the   objections 
would  be  fatal.     And  the  case  of  Hosea's  widow  and  heirs  v.  Miles, 
13  Louisiana  Reports,  107,  is  directiy  in  point  upon  both  grounds. 

But  it  is  difficult  to  apply  the  rules  of  Louisiana  practice  in  a 
case  where  the  validity  of  a  verdict  is  in  question.  The  appellate 
court  of  that  State  has  jurisdiction  of  the  fact  as  weU  as  of  the 
law ;  and  in  deciding  upon  the  fact,  the  court  is  not  bound  by  the 
finding  of  the  jury  in  the  inferior  court,  but  may  decide  in  oppo- 
sition to  the  verdict,  if  they  think  it  was  not  warranted  by  the  tes- 
timony in  the  record*  And  when  they  reverse  the  judgment  of  the 
court  below,  for  error  in  fact  or  in  law,  they  at  the  same  time  give 
the  judgment  which  the  inferior  court  ought  to  have  given. 

Upon  an  appeal,  therefore,  to  the  supreme  court  of  the  State,  for 
errors  like  those  now  alleged  to  have  been  committed  by  the  cir- 
cnit court  of  the  United  States,  although  the  judgment  would  have 
been  reversed,  yet  the  state  court  would  at  the  same  time  have  given 
judgment  in  favor  of  the  defendants  in  error  for  the  full  amount  of 
their  debt  They  would  not  have  been  delayed  in  the  recovery  of 
their  money  by  mere  techn  jal  objections  to  the  proceedings  in  the 
infmor  court,  nor  subjected  to  the  expense  of  another  trial,  and 
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perhaps  another  appeal.  The  case  of  Hosea's  widow  and  heirs  v 
Miles,  shows  the  course  of  proceeding  in  the  state  courts.  For  pre- 
cisely the  same  errors  now  alleged  in  the  case  before  us,  were  com- 
mitted in  that  case  by  the  court  below ;  and  although  the  supreme 
court  reversed  the  judgment,  on  both  grounds,  they  at  the  same  time 
gave  judgment  in  favor  of  the  appellee  for  the  amount  due  upon 
the  note.  » 

Now,  as  to  the  first  objection,  we  certainly  cannot  adopt  in  this 
court  the  practice  and  mode  of  proceeding  in  the  appellate  court 
of  Louisiana.  For  a  writ  of  error  can  bring  up  to  this  court  nothing 
but  questions  of  law.  And  as  the  whole  practice  of  Louisiana  can- 
not be  adopted  in  a  case  of  this  description,  is  the  circuit  court  bound 
to  follow  it?  and  must  the  validity  of  this  verdict  depend  upon  the 
rules  of  the^  common  law,  and  the  acts  of  congress,  or  upon  the 
formula  prescribed  by  the  Louisiana  code  of  practice  %  Unquestion- 
ably the  force  and  operation  of  the  verdict  when  the  case  is  brought 
here,  depends  upon  the  rules  of  the  common  law.  It  is  conclusive 
upon  this  court  as  to  the  fact  found,  while  in  Louisiana  it  is  open  to 
revision  and  reversal  in  the  appellate  court  And  if  the  conclusive 
force  and  effect  of  a  verdict  depends  upon  the  rules  of  the  common 

law,  it  would  seem  to  follow,  that  what  is  a  sufficient  find- 
[  •  44  ]  ing  by  the  jury  to  *  constitute  a  legal  verdict  upon  the  issues 

joined,  and  to  make  it  operate  as  such,  must  also  depend 
upon  the  rules  of  the  common  law,  except  in  so  far  as  they  may  be 
modified  by  acts  of  congress.  And  while  this  court  is  bound  to  give 
effect  to  the  verdict  according  to  the  rules  of  the  common  law,  it  can 
hardly  be  required  to  look  elsewhere,  in  order  to  ascertain  what  find- 
ing of  the  jury  is  a  verdict,  and  entitled  to  the  conclusive  effect 
which  the  common  law  gives  it  And  if  in  this  case  it  had  appeared 
that  the  verdict  had  been  delivered  orally  by  the  foreman,  and  recorded 
by  the  court,  and  not  indorsed  on  the  back  of  the  petition,  this  court 
could  not  on  that  account  have  treated  the  finding  as  a  nuUity,  and 
refused  to  it  the  authority  and  force  of  a  verdict 

Besides,  the  enforcement  of  the  Louisiana  practice  in  the  circuit 
court  of  the  United  States,  would  place  the  suitors  in  that  court  in 
a  worse  condition  than  the  suitors  in  the  state  courts,  and  an  acci- 
dental departure  from  the  prescribed  form  would  he^  much  more 
injurious  in  its  consequences.  We  think  the  sufficiency  of  the  ver- 
dict, in  its  form,  as  well  as  the  question  of  its  force  and  effect,  mast 
depend  upon  the  rules  of  the  common  law  and  the  statutes  of  the 
United  States.  And  that  the  qualified  adoption  of  the  practice  of 
Louisiana  by  the  act  of  1824,  was  not  intended  to  carry  it  to  the  ex 
tent  now  contended  for  by  the  plaintiff  in  error. 
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We  proceed,  therefore,  to  consider  the  case  upon  the  principles  of 
the  common  law  and  statutes  of  the  United  States. 

The  answer  of  the  plaintiff  in  error,  by  necessary  implication,  ad- 
mits that  he  executed  and  indorsed  the  note.  For  the  only  defence 
be  takes  in  his  answer  is  that  it  was  given  without  consideration, 
and  was  nuiium  pactum.  The  issue  was  joined  upon  this  point  only. 
The  answer  contains  no  other  objection  to  the  validity  of  the  note, 
nor  does  it  allege  that  any  part  of  the  note  had  been  paid,  nor  that 
be  had  any  set-off  against  it,  and  upon  these  pleadings  and  issue  the 
jury  say  ibey  find  for  the  plaintiff.  Now  this  verdict  undoubtedly 
finds  that  Ibe  note  was  given  upon  a  good  consideration,  although 
the  jury  do  not  say  so  in  so  many  words ;  and  it  is  equally  clear, 
that  in  finding  that  it  was  given  upon  a  valid  consideration,  they  must 
necessarily  have  found  also  that  the  full  amount  specified  in  the  note 
was  due  to  the  defendants  in  error.  For  there  was  no  allegation  and 
no  evidence  that  any  part  had  been  paid.  No  one,  we  think,  can 
read  the  pleadings  and  the  verdict  without  being  satisfied  that  this  is 
the  true  meaning  of  the  jury.  There  is  no  ambiguity  or  uncer- 
tainty in  it.  And  ibe  judgment  in  the  circuit  court  is  evidently 
according  to  this  finding,  and  is  therefore  correct,  unless  there  is  some 
rule  of  law  which  renders  the  verdict  inoperative  and  void. 

*  It  is  certainly  the  province  of  the  jury,  in  a  case  of  this  [  *  45  ] 
kind,  not  only  to  determine  whether  the  plaintiff  is  entitled 
to  recover,  but  to  find  also  and  at  the  same  time  the  amount  due. 
And,  in  a  court  acting  strictly  upon  common  law  forms  and  modes 
of  proceeding,  no  judgment  could  have  been  legally  entered,  because 
the  verdict  omits  to  specify,  in  express  terms  and  in  the  established 
form,  the  amount  which  the  defendants  in  error  were  entitled  to  re- 
cover. How  far  the  verdict  might  even  yet  be  amended  in  the  circuit 
court,  is  another  question.  For  although  the  rule  was  anciently  very 
strict  in  not  permitting  amendments  to  verdicts,  yet,  in  later  cases, 
this  strictness  has  been  relaxed  in  order  to  prevent  a  failure  of  jus- 
lice  ;  and  while  the  English  courts  adhered  to  the  established  forms 
they  often  prevented  them  firom  working  injustice  to  the  parties  by 
a  Uberal  use  of  the  power  of  amendment. 

Thus  in  the  case  of  Richardson  v.  Mellish,  3  Bing.  334,  346,  a 
general  verdict  had  been  rendered  and  damages  assessed  upon  a  de- 
claration in  which  one  count  was  good  and  the  others  bad.  A 
judgment  upon  this  verdict  was  rendered  in  the  court  of  common 
pleas  without  adverting  to  the  insufficiency  of  some  of  the  courts, 
and  the  case  was  afterwards  removed  to  king's  bench  by  writ  of  error. 
As  the  record  stood,  the  judgment  of  the  court  of  common  pleas 
most  undoubtedly  have  been  reversed.     But  while  the  case  was  pend- 
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ing  in  the  king's  bench,  and  had  been  argued  there,  and  this  error  in- 
sisted upon  as  a  ground  for  reversal,  the  court  of  common  pleas 
amended  the  verdict  by  entering  it  for  the  plaintiffs  on  the  good 
count,  and  for  the  defendant  in  those  counts  which  did  not  show  a 
cause  of  action.  The  court  was  convinced,  by  the  notes  of  the  judge 
who  tried  the  case,  that  the  evidence  offered  at  the  trial  applied  to 
the  good  count,  and  that  there  would  be  a  failure  of  justice  if  the 
judgment  was  reversed  upon  this  technical  objection,  which  could 
and  would  have  been  readily  removed  if  made  at  the  trial. 

We  refer  to  this  case  to  show  that  the  English  courts,  when  acting 
altogether  upon  the  principles  of  the  common  law,  will  amend  a  ver- 
dict actually  rendered  by  the  jury  and  recorded,  if  the  court  is  satis- 
fied, from  the  evidence  and  the  pleadings,  that  in  the  form  in  which 
it  was  given  by  the  jury  it  does  not  accomplish  what  they  intended, 
and  would,  on  that  account,  fail  to  do  justice  to  the  party  in  whose 
favor  they  found. 

But  it  is  not  necessary  to  examine  further  into  the  practice  of 
courts  acting  upon  the  rules  of  the  common  law ;  nor  to  inquire 
whether  the  verdict  in  this  case,  if  defective  in  form,  might  not  yet 
be  amended  in  the  circuit  court.  For  we  are  satisfied  that 
[  •  46  ]  •  the  32d  section  of  the  act  of  congress  of  *  1789,  c.  20, 
removes  all  difficulty  in  the  case,  and  makes  it  the  duty  of 
this  court  to  affirm  the  judgment  rendered  on  this  verdict. 

The  section  of  the  law  referred  to  directs  the  courts  of  the  United 
States  to  proceed  and  give  judgment  according  as  the  right  of  the 
cause  and  matter  in  law  shall  appear  to  them,  without  regarding  any 
imperfections  or  defects,  or  want  of  form  in  the  writ,  declaration,  or 
other  pleading,  return,  process,  judgment,  or  course  of  proceding 
whatever,  except  those  only  in  cases  of  demurrer,  which  the  party 
demurring  shall  specially  sit  down  and  express  together  with  his 
demurrer  as  the  cause  thereof.  This  is  a  remedial  statute,  and  must 
be  construed  liberally  to  accomplish  its  object  It  not  only  enables 
the  courts  of  the  United  States,  but  it  enjoins  it  upon  them  as  a 
duty,  to  disregard  the  niceties  of  form,  which  often  stand  in  the  way 
of  justice,  and  to  give  judgment  according  as  the  right  of  the  cause 
and  matter  in  law  shall  appear  to  them.  And  although  verdicts  are 
not  specially  mentioned  in  this  provision,  yet  the  words  "  or  course 
of  proceeding  whatever,'*  are  evidently  broad  enough  to  include  them; 
and,  as  they  are  within  the  evil,  they  cannot,  upon  a  fair  interpreta- 
tion of  the  statute,  be  excluded  from  the  remedy. 

The  question,  however,  has  been  already  decided  in  this  court  in 
the  case  of  Roach  v.  Hulings,  16  Pet  321,  322.  In  that  case,  as  in 
the  one  now  before  the  court,  the  verdict  was  defective  according  to 
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strict  technical  rules,  and  no  judgment  could  legally  be  entered  upon 
it  But  this  court  held  that  the  act  of  congress  above  mentioned 
was  intended  to  remove  objections  of  that  description  where  they 
impeded  the  administration  of  justice,  and  that  it  extended  to  imper- 
fections and  want  of  form  in  the  findings  of  juries,  as  well  as  to  the 
other  proceedings  in  the  suit.  And  although,  according  to  the  strict- 
ness required  by  common-law  rules,  the  judgment  must  have  been 
reversed,  the  court  sustained  it  upon  the  ground  that  the  substantial 
meaning  of  the  verdict  was  manifest,  and  the  defects  objected  to 
cured  by  this  act  of  congress.  The  intention  of  the  jury  in  the  cmc 
before  us  is  equally  clear  upon  the  record ;  and,  upon  the  principles 
decided  in  the  case  of  Roach  v.  Hulings,  equally  within  the  protection 
of  the  act  of  congress.  The  right  of  the  cause,  and  the  legal  obli- 
gation of  the  plaintiff  in  error  to  pay  this  money,  is  sufficiently 
apparent  upon  this  record. 

The  second  objection,  taken  by  the  plaintiff  in  error,  is  obviously 
untenable.     The  provision  in  the  constitution  of  Louisiana,  requiring 
the  judges  in  the  different  courts  to  adduce  the  reasons  upon  which 
their  judgment  is  founded,  can,  of  course,  have  no  authority  in  the 
courts  of  the   United  States  unless  adopted  by  an  act  of 
congress.     And  the  act  of  1824,  adopting,  to  a  certain  *ex-  [  *  47  ] 
tent,  the  practice  of  the  state  courts,  has  no  reference  to  a 
provision  of  this  description.     Indeed,  such  a  provision  is  inconsistent 
with  the  practice  and  modes  of  proceeding  in  the  courts  of  the  United 
States.      For  the  reasons  upon  which  the   opinion  of  the  inferior 
court  is  founded  form  no  part  of  a  record  when  a  case  is  brought 
here  by  writ  of  error.     They  cannot  properly  be  inserted  in  a  bill  of 
exceptions.     The  point  or  principle  of  law,  as  applied  to  the  case 
before  the  court,  is  all  that  is  certified,  and  not  the  reasons  upon 
which  the  court  decided. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 

13  H.  212. 


AuousTB  DB  MoNTAULT  et  oL  AppcUauts,  V.  Thb  United  States. 

12  H.  47. 

After  the  10th  of  Febrnary,  1763,  the  date  of  the  definitive  treaty  of  peace    between  Great 

'Britain,  France,  and  Spain,  by  which  the  territory  between  the  rivers  Mississippi  and 

Perdido  was  ceded  to  Great  Britain,  the  French  authorities  could  not  grant  lands  therein. 

Thb  case  is  stated  in  the  opinion  of  the  court. 
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Lawrence  and  Badger^  for  the  appellants. 

Orittendefij  (attorney*general,)  contrd. 

[  *  60  ]       *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  appeal  in  this  case  was  taken  from  the  decision  of 
the  district  court  for  the  southern  district  of  Alabama. 

The  appellants  filed  a  petition  in  that  court  to  establish  their  title 
to  a  tract  of  land  situated  south  of  the  31st  degree  of  north  latitude, 
and  between  the  rivers  Mississippi  and  Perdido,  in  the  State  of  Ala- 
bama, the  boundaries  of  which  are  set  out  in  the  petition.  They 
state  that  the  land  in  question  was  granted  to  the  Chevalier  Mon- 
tault  de  Monterault  on  the  11th  of  March,  1763,  by  Louis  Kerlerac, 
then  governor  of  the  colony  of  Louisiana,  and  Louis  Nicholas  Fan- 
cault,  performing  the  functions  of  commissary  ordonnateur,  both  of 
them  holding  their  appointments  under  the  king  of  France,  and  the 
petitioners  claim  titie  as  the  descendants  and  legal  heirs  of  the 
grantor. 

The  only  question  which  arises  on  this  recor^  is  upon  the 
[  *  51  ]  *  validity  of  this  grant.  It  is  objected  to  on  account  of  the 
vagueness  and  uncertainty  of  the  boundaries  as  set  forth  in 
the  petition.  But  it  is  not  necessary  to  express  our  opinion  upon 
this  point,  because  the  other  objection  taken  on  behalf  of  the  United 
States  is  conclusive,  and  it  is  very  clear  that  the  French  authorities 
had  no  right  to  make  this  grant,  and  that  it  conveyed  no  title  to  the 
ancestor  of  the  petitioners.  For  the  definitive  treaty  of  peace  between 
Ghreat  Britain,  France,  and  Spain,  by  which  the  territory  in  which 
this  land  is  situated  was  ceded  to  Oreat  Britain,  was  signed  on  the 
10th  of  February,  1763,  and  consequently  the  French  authorities 
could  not,  after  that  day,  grant  a  title  to  lands  lying  in  the  ceded  ter- 
ritory. This  point  was  decided  in  the  case  of  The  United  States  v, 
Reynes,  9  How.  127 ;  Davis  r.  The  Police  Jiury  of  Concordia,  9 
How.  280 ;  and  The  United  States  v.  Dauterive,  10  How.  609.  And 
as  the  grant  in  question  was  not  made  until  the  11th  of  March  next  » 
following  the  date  of  the  treaty,  it  was  at  that  time  the  exercise  of  a 
power  by  the  French  authorities  which  they  no  longer  possessed,  and 
could  convey  no  title  to  the  grantee. 

The  decree  of  the  district  court  dismissing  the  petition  was,  there- 
fore,  correct,  and  must  be  aflirmed. 
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Thb  Pbesident,  Directors,  jjid  Company  of  the  Farmers'  Bank 
OF  Virginia,  Appellants,  v.  Horace  H.  Groves,  Administrator 
of  Moses  Groves,  deceased. 

12  H.  61. 

The  drawer  of  bills,  who  was  the  principal  debtor,  for  the  parpose  of  relieving  the  accom- 
modation acceptor,  made  a  contract  with  the  indorsee  to  satisfy  the  bills,  and  this  agreement 
was  executed  on  the  part  of  the  drawer  while  the  bills  were  out  of  the  hands  of  the  in- 
donee,  who  had  transferred  them  to  the  appellants,  as  security  for  his  indebtedness  to 
them ;  anbsequentlj,  the  indorsee  obtained  the  title  to  the  bills ;  hdd,  that  as  soon  as  he 
did  so  thej  were  extinguished  by  force  of  the  satisfaction  previously  given  and  received. 

A  contract  to  exchange  securities,  followed  by  an  actual  exchange,  cannot  be  rescinded  by 
one  party  without  a  tender  of  what  he  received. 

The  case  is  stated  in  tiie  opinion  of  the  court 
JWFarlandy  for  the  appellants. 

hinsouj  contriu 

^  Nelson,  J.,  delivered  the  opinion  of  the  conrt  [  *  54  J 

This  case  comes  up  on  an  appeal  from  a  decree  of  the 
circuit  court  of  the  United  States  tor  the  district  of  Louisiana. 

The  case  is  somewhat  complicated  and  confused,  and  it  will  be 
necessary  to  state  the  material  facts  to  be  found  in  it  in  order  to  pre- 
sent clearly  the  legal  questions  involved,  and  upon  which  the  decision 
must  depend. 

On  the  13th  March,  1887,  Thompson  L.  King  drew  two  drafts, 
amoonting,  in  the  aggregate,  to  fifteen  thousand  four  hundred  and 
ninety-seven  dollars,  in  favor  of  John  E.  Hunter,  upon  Moses  Groves, 
who  duly  accepted  the  same.  The  liability  of  Groves  upon  these 
drafts  to  the  bank  constitutes  the  main  point  in  the  controversy.  The 
drafts  were  subsequently,  but  before  maturity,  indorsed  by  Hunter  to 
Lewis  A.  Collier,  and  by  him  passed  to  the  Farmers'  Bank  of  Vir- 
ginia, the  appellants,  as  collateral  security  for  an  indebtedness  to  the 
bank*  Groves  was  an  accommodation  acceptor  for  the  benefit  of 
King,  the  drawer. 

The  bank  recovered  judgment  against  Groves  for  the  amount  of 
the  draflB  in  the  Madison  district  court  of  Louisiana,  December  1, 
1840,  and  which  was  recorded  in  the  office  of  the  parish  judge  on 
the  same  day,  in  the  parish  of  Madison,  where  the  defendant  resided, 
80  as  to  operate  as  a  judicial  mortgage  on  his  real  estate  and  slaves. 
The  bank  recovered  judgment  also  against  King,  the  drawer,  on  one 
of  tiie  drafts ;  and,  at  the  same  time,  held  other  judgments  and  de- 
mands against  him,  in  which  Collier  was  interested,  to  the  amount 
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of  some  fifteen  thousand  dollars.  These  judgments  and  demands 
had  been  pledged  to  the  bank  by  Collier  as  collateral  security  for  his 
indebtedness. 

On  the  26th  February,  1841,  a  written  agreement  was  entered  into 
between  Collier  and  King,  in  which,  after  reciting  the  several  judg- 
ments and  demands  above  stated,  and  held  by  the  bank  against 
Song,  and  in  which  Collier  was  interested ;  and  also  reciting 
[  *  55  ]  *  and  describing  certain  plantations  and  lands,  belonging  to 
the  said  King,  containing  in  all  about  twenty-two  hundred 
acres,  and  a  large  number  of  slaves  on  the  same,  it  was  agreed, 
among  other  things,  that  if  the  said  Collier  should  be  permitted  to 
purchase  the  said  property  at  sheriff's  sale  on  any  of  the  aforemen- 
tioned judgments  for  his  own  account,  or  for  the  account  of  the  bank, 
at  a  sum  not  exceediijg  the  whole  amount  of  the  several  judgments 
and  demands,  or  for  a  less  sum,  that  then,  and  in  that  case,  the  said 
property  should  be  received  by  him  in  satisfaction  and  discharge  of 
the  same ;  and  the  evidences  of  the  several  debts  and  demands  thus 
held  by  him  and  the  bank  should  be  delivered  up  to  the  persons 
entitled  to  the  same ;  and  full  discharges  given ;  and  especially  to 
Moses  Groves  for  and  on  account  of  the  judgment  obtained  by  the 
Farmers'  Bank  of  Virginia  sigainst  him. 

There  are  several  other  provisions  and  stipulations  in  said  agree- 
ment; but,  as  they  have  no  necessary  bearing  upon  the  material 
questions  in  the  case,  it  is  unimportant  to  notice  them.  Groves  was 
a  witness  to  this  agreement. 

In  pursuance  of  this  arrangement.  Collier  became  the  purchaser  of 
the  property  on  the  13th  of  March,  1841,  for  the  sum  of  $32,515, 
and  received  a  deed  of  the  same  from  the  sheriff  on  the  sixteenth  of 
the  month  thereafter. 

On  the  1st  of  December,  1841,  the  Farmers'  Bank  of  Virginia 
proposed  to  Collier,  through  their  authorized  agent,  an  arrangement 
of  his  indebtedness  to  them,  as  follows :  — 

1.  The  bank  to  give  him  a  credit  on  the  same  of  one,  two,  and 
three  years.  2.  And  surrender  all  the  collateral  securities  which  they 
had  received  from  him.  And  Collier,  on  his  part,  1.  To  pay  all  the 
expenses  of  prosecuting  the  collateral  securities  to  the  attorneys  in 
whose  hands  they  are.  2.  To  give  a  mortgage,  which  was  to  operate 
as  a  judicial  mortgage  in  favor  of  the  bank,  on  all  the  property  which 
he  held  in  Concordia  parish.  3.  To  assign  to  the  bank  certain  notes, 
as  collateral  security,  which  he  held  against  Dix  and  Glascock^ 
amounting  to  $9,000.  4.  To  have  all  the  mortgages  that  appear  as 
incumbrances  upon  the  property  reduced  by  a  discharge  of  record  to 
an  amount  not  exceeding  thirty-five  thousand  dollars,  besides  those 
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in  favor  of  the  Bank  of  Virginia,  and  Lancasteri  Denby,  and  Com- 
pany. And,  5.  To  give  three  notes  to  tiie  bank,  one  for  $11,764.68, 
payable  in  twelve  months  after  date,  one  for  $12,470.57,  payable  two 
years  after  date,  and  one  for  $13,218.80,  payable  three  years  after 
date,  amounting,  in  the  aggregate,  to  $37,454.05. 

This  is  the  substance  of  the  proposition  made  by  the  agent,  and 
which  was  intended  as  instructions  to  F.  H.  Farrar,  his 
*  attorney,  under  whose  direction  the  mortgage  was  to  be  [  *56  ] 
prepared  and  executed. 

On  the  3d  of  December,  1841,  the  mortgage  was  duly  executed  by 
Collier,  and  delivered  to  Fairar,  and  accepted  by  him  on  behedf  of 
the  bank. 

It  was  recorded  in  the  proper  office,  and  a  copy  with  the  three 
notes  transmitted  by  mail  to  the  bank  agreeably  to  the  instructions. 

On  the  20th  of  April,  1843,  the  Farmers'  Bank  of  Virginia  applied 
to  the  judge  of  the  circuit  court  of  the  United  States,  in  the  district 
of  Louisiana,  for  an  executor's  process  against  the  estate  of  Groves, 
he  having  died  in  December,  1841,  praying  that  so  much  of  his 
estate  might  be  seized  and  sold  as  should  be  necessary  to  satisfy  the 
judgment,  which  had  been  obtained  by  the  bank  against  him  Decem- 
ber 1, 1840,  and  which  we  have  already  referred  to ;  and  an  order 
was  granted  accordingly  ;  whereupon,  Horace  H.  Groves,  the  son  of 
the  deceased,  and  administrator  of  the  estate,  filed  the  bill  in  this 
case  in  the  circuit  court  of  the  United  States,  setting  out,  substan- 
tially, the  facts  already  recited,  and  praying  that  the  bank  may  be 
enjoined  from  proceeding  to  seize  and  sell  any  part  of  the  estate, 
that  the  executory  process  may  be  set  aside,  and  the  bank  decreed  to 
enter  satisfaction  of  the  judgment  of  record. 

The  answer  of  the  bank  denies  the  authority  of  Collier  to  act  for 
them  in  any  settlement  or  discharge  of  the  judgment,  or  for  any  pur- 
pose in  connection  therewith.  They  also  deny  that  they  ever  gave 
their  assent  to  the  alleged  discharge  of  the  debt  for  which  the  judg- 
mcfnt  was  rendered,  or  ever  ratified  or  confirmed  the  acts  and  doings 
of  Collier  in  relation  thereto. 

They  further  allege,  that  Collier  was  indebted  to  them  in  the  year 
1837,  in  a  large  amount,  and  that  he  transferred  to  them  the  accept- 
ances of  Grroves,  mentioned  in  the  bill,  as  far  back  as  1837  and  be- 
fore they  reached  maturity,  as  collateral  security  for  his  indebtedness. 
That  they  never  intended  to  place  the  bills  under  the  control  of  Col- 
lier, but  held  them  as  their  own,  and  prosecuted  them  to  judgment 
Nor  did  they  ever  allow  him  to  take  the  charge  and  management  of 
ttie  judgment  as  their  agent  after  it  was  recovered. 

They  further  allege,  that  being  delayed  in  ihe  collection  of  the  col 
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lateral  securities,  and  receiving  no  payments  from  Collier,  they  em- 
ployed James  W.  Pegram,  in  November,  1841,  as  their  agent,  to  call 
upon  Collier,  at  his  home,  with  instructions  to  obtain  a  more  satis- 
factory arrangement  of  the  debt  against  him.  That  it  resulted  in  the 
extension  of  the  time  of  payment  on  his  giving  the  mortgage  and 
notes  referred  to  in  the  bilL  They  admit  it  was  understood 
[  •  57  ]  between  their  agent  and  Collier,  that  •the  negotiable  paper 
which  had  been  transferred  as  collateral  security  was  to  be 
surrendered  up  to  him,  the  security  furnished  by  the  mortgage  beingi 
as  represented  by  him,  sufficient  to  secure  his  indebtedness,  and  rely- 
ing on  his  punctuality  in  the  payment  of  the  notes  as  they  became 
due.  That  two  of  the  notes  provided  for  by  the  mortgage  are  already 
past  due,  and  nothing  paid  by  the  said  Collier ;  that  the  property 
covered  by  the  mortgage  is  discovered  to  be  liable  under  previons 
incumbrances  to  a  large  amount,  which  may  render  it  insufficient  for 
the  payment  of  their  debt  That  said  Collier  has  long  since  waived 
the  assignment  of  the  said  judgment,  and  consented  that  the  bank 
might  retain  it  as  additional  security.     . 

The  court  below  granted  a  preliminary  injunction,  and  afterwards 
at  the  hearing  on  the  pleadings  and  proofs,  confirmed  the  same,  and 
decreed,  that  satisfaction  of  the  judgment  against  Groves  should  be 
entered  of  record. 

Upon  full  consideration  we  are  of  opinion  this  decree  is  right,  and 
should  be  affirmed. 

King,  the  drawer  of  the  bills,  was  the  principal  debtor,  as  the  ac- 
ceptance by  Groves  was  for  his  accommodation.  He  was  therefore 
bound  to  provide  for  them  and  keep  Groves  harmless ;  and  this  he 
did,  so  far  as  the  interest  of  Collier  was  concerned,  by  the  agreement 
of  26th  February,  1841,  and  subsequent  purchase  by  Collier  of  the 
plantation  and  slaves  in  pursuance  of  its  stipulations.  The  purchase 
and  title  of  the  property  under  the  sheriff's  sale,  it  was  agreed,  should 
be  made,  and  taken  in  satisfaction  of  this  among  other  demands 
against  King;  and  in  order  to  complete  the  satisfaction.  Collier  bound 
himself  to  procure  a  discharge  of  the  judgment  which  the  bank  had 
recovered  upon  the  drafts,  and  then  held.  Groves  was  privy,  and 
consenting  to  this  arrangement  between  King  and  Collier,  and,  as 
between  the  latter  and  him,  when  consanmiated,  it  constituted  a  valid 
defence  to  the  drafts  or  judgment  either  in  law  or  equity. 

It  is  true,  as  the  bank  was  not  privy  and  consenting  to  the  arrange- 
ment, their  interest  in  the  drafts  was  unaffected  by  it,  and  they  were 
still  at  liberty  to  enforce  their  judgment  against  Groves,  if  necessary 
to  the  payment  of  the  debt  for  which  the  drafts  had  been  pledged  as 
security. 
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Bat,  on  the  3d  of  December  following,  they  entered  into  an  airange* 
ment  with  Collier  by  which  it  was  agreed  that,  on  the  execntion  and 
delivery  to  them  of  three  notes,  payable  in  one,  two,  and  three  years, 
covering  the  whole  amount  of  his  indebtedness  to  the  bank,  together 
with  a  mortgage  upon  a  large  plantation  and  slaves,  besides  other 
leal  estate,  as  secmity  for  the  payment,  all  the  collateral  securitieB 
pievionsly  held  for  the  indebtedness  should  be  given  up  to 
hixtL  The  notes  and  *  mortgage  were  executed  and  delivered  [  *  38  ] 
accordingly,  and  the  coUateral  securities  surrendered,  and  the 
interest  in  them  again  exclusively  vested  in  Collier ;  and  in  this  way 
becoming  the  owner  of  the  drafts  and  judgment  against  Groves,  for 
which  he  had  already  received  satisfaction,  and  bound  himself  to 
procure  a  discharge  from  the  bank,  the  agreement  with  King,  the 
principal  debtor,  operated  instantly  as  an  extinguishment  of  the  de- 
mand ;  and  placed  it  beyond  the  power  of  either  Collier  or  the  bank, 
or  both  of  them  together,  to  revive  it  by  any  subsequent  arrange- 
ment. The  defence  of  Groves,  arising  out  of  the  agreement  of  King 
with  Collier,  attached  immediately  on  the  bank  reinvesting  Collier 
with  their  interest  in  the  drafts,  and  would  adhere  to  them  into  whos- 
ever  hands  they  might  pass.  They  were  not  only  bills  over  due,  but 
had  become  merged  in  judgment  against  Groves. 

It  has  been  argued,  on  behalf  of  the  bank,  that  Collier  failed  to 
comply  with  all  the  conditions  upon  which  they  stipulated  to  accept 
the  mortgage  sind  surrender  the  previous  collateral  securities;  and 
especiaBy  in  one  important  particular,  namely,  the  discharge  of  record 
of  existing  incumbrances  upon  the  property  so  as  to  reduce  them  to 
an  amount  not  exceeding  $35,000. 

Bat  there  are  several  answers  to  this  objection. 

In  the  first  place,  the  weight  of  the  proof  is,  that  the  agent,  after 
an  investigation  and  examination  of  these  incumbrances,  waived  the 
discharge  of  record,  being  satisfied  that  they  had  been  paid  from  the 
representation  of  CoUier. 

And  in  the  second,  no  such  ground  of  defence  is  set  up  in  the  an- 
swer, nor  is  there  any  allegation  of  imposition  or  fraud  by  Collier  in 
the  transaction.  And,  in  the  third,  assuming  that  there  was,  the 
bank  could  not  avail  themselves  of  it  for  the  purpose  of  avoiding  their 
part  of  the  arrangement,  and,  at  the  same  time,  hold  on  to  the  mort- 
gage as  a  security  for  Collier's  indebtedness.  There  has  been  no 
surrender  of  the  mortgage,  on  the  part  of  the  bank,  or  offer  to  sur- 
render and  vacate  the  agreement  On  the  contrary,  it  is  claimed  by 
them  as  an  available  security,  held  and  relied  on  against  Collier. 

It  may  be,  that  if  a  fraud  had  been  committed  upon  the  bank,  in 
febe  negotiation  to  substitute  this  mortgage  for  other  collateral  securi- 
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ties,  upon  a  surrender  of  the  mortgage  and  notes  accompanying  it  to 
Collier,  on  a  discovery  of  the  fraud,  claiming  to  vacate  the  arrange- 
ment on  this  ground,  their  right  to  and  interest  in  the  securities  sur- 
rendered, in  the  absence  of  any  prejudice  to  the  rights  of  third  persons 
acquired,  in  the  mean  time,  might  revive;  and,  in  this  way,  the 
defence  of  Groves  be  overreached,  the  bank  being  thus  remitted  to 
their  original  rights.    But,  be  this  as  it  may,  as  no  such  step  has 

been  taken,  nor  even  claim  of  fraud  set  up  in  the  pleadings, 
[  *  59  ]   we  are  bound  to  regard  the  *  arrangement  as  valid  and 

binding  upon  both  parties ;  and  if  any  fruud  or  imposition 
has  been  committed  to  the  prejudice  of  the  bank,  they  must  look  to 
him  personally  for  compensation  and  redress.  The  rights  acquired 
by  each  party  to  the  securities  exchanged,  must  be  taken  to  be  .such 
as  were  intended  by  the  terms  of  agreement;  and,  regarding  the 
transaction  in  this  light,  it  is  dear,  even  conceding,  as  is  alleged, 
that  Collier  has  since  waived  the  surrender  of  the  collateral  securities 
for  which  he  had  stipulated,  or  has  since  reassigned  them  to  the  bank, 
the  defence  of  Ghroves  is  still  complete.  These  drafts,  and  judgment 
upon  them,  became  extinguished  the  moment  the  agreement  between 
the  bank  and  Collier  was  carried  into  execution.  They  then  became 
the  exclusive  property  of  the  latter,  in  which  event  his  agreement 
with  King,  the  principal  debtor,  worked  an  immediate  satisfEustion. 

It  has,  also,  been  argued,  that  King  has  frdled  to  fulfil  all  the  stip- 
ulations in  his  agreement  with  Collier,  and  hence  that  it  is  not  avail- 
able to  Groves.  But  this  is  a  question  exclusively  between  him  and 
Collier,  who,  for  aught  that  appears,  is  content  with  the  agreement 
in  the  way  it  has  been  carried  into  execution.  He  purchased  the 
property  and  took  the  sherifTs  deed  as  is  aUeged,  and  not  denied, 
went  into  the  possession  and  enjoyment  of  the  estate,  and  still  holds 
it.  And,  if  he  has  not  acquired  all  the  property  stipulated  for  in  his 
agreement,  he  must  look  to  King,  personally,  for  compensation  and 
redress.  He  has  chosen  to  accept  the  execution  of  the  agreement, 
and  must  be  deemed  bound  by  its  stipulations. 

In  every  view  we  have  been  able  to  take  of  the  case,  we  are  of 
opinion  the  decree  of  the  court  below  is  right,  and  should  be  affirmed. 
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GoDFRBT  Lessibur,  Abram  Auoustine  and  Mary  W.,  his  Wife, 
Thomas  H.  Dawson,  Riohard  J.  Watson  and  Sarah,  his  Wife, 
and  Palbielia  E«  Dawson,  Laura  A.  Dawson  and  George  W. 
Dawson,  Infants,  by  Thomas  H.  Dawson,  their  Guardian,  Plaintiffs 
in  Error,  v.  Thomas  Price. 

IS  H.  59. 

If  the  jodgment  of  an  inferior  court  of  ft  State,  against  a  title  claimed  nnder  an  act  of  con- 

gnaa,  b  affirmed  by  ft  dirided  oonrt  above,  ft  writ  of  error  lies,  nnder  the  S5th  section  of 

the  jadiciarj  act  of  1789,  (1  Stats,  at  Large,  85.) 
The  ineeption  of  title  to  a  particular  tract  of  land  nnder  a  New  Madrid  certificate,  is  the 

rerording  of  the  plat  and  sturej  in  the  recorder's  office. 
By  the  act  of  March  3, 1820,  (3  Stats,  at  Large,  547,  §  6,)  granting  four  sections  of  land  to 

the  State  of  Missouri,  a  title  to  four  sections  of  land  was  vested  in  the  State,  with  power 

to  select  and  locate  the  particular  land ;  aad  when  the  selection  was  made  by  anthoriied 

eommiseioners  and  notified  to  the  surveyor-general,  the  title  became  attached  to  the  partio- 

nlar  land  so  selected. 
The  iurrounding  drcnmstances  considered,  and  allowed  to  g^ve  a  construction  to  ftu  act  of 

congress  making  a  grant  of  land. 
A  location  under  a  New  Madrid  certificate  amounted  to  an  exchange  of  the  land  at  New 

Madrid  for  the  land  located,  and  could  not  be  made  without  the  knowledge  of  the  ownei 

of  the  Kew  Madrid  claim. 

Thb  material  facts  appear  in  the  opinion  of  the  court 

Glover^  for  the  plaintiffs. 
Leslie,  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  ''^  J 

The  first  consideration  arising  in  this  case  involves  a  mat- 
ter of  practice.  The  soit  was  brought  in  a  state  circuit  court  of  Mis- 
souri, and  tried  by  the  court  without  the  intervention  of  a  jury ;  when 
the  judge  ruled  questions  of  law  propounded  to  him  unfavorable  to 
the  plaintiffs,  and  gave  judgment  for  the  defendant,  to  reverse  which, 
a  writ  of  error  was  prosecuted,  and  the  cause  removed  to  the  supreme 
court  of  that  State.  On  a  rehearing  there,  only  two  of  the  judges 
were  competent  to  preside ;  they  disagreed  in  opinion,  and  a  judg- 
ment of  affirmance  was  entered  because  of  that  division.  And  the 
question  here  is,  how  we  are  to  treat  the  points  ruled  in  the  circuit 
court 

Our  conclusion  is,  that  the  rulings  of  the  circuit  judge  were  adopted 
and  affirmed  by  the  judgment  rendered  in  the  supreme  court,  in  like 
mannCT  that  they  would  have  been  had  both  judges  concurred  in 
affirming  the  judgment  on  all  the  grounds  assumed  by  the  court  be- 
low :  to  hold  otherwise,  would  be  declaring  that  nothing  had  been 
decided  in  the  state  court  of  last  resort,  and  thereby  a  second  writ  of 
error  to  this  court  would  be  defeated. 
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[  *  73  ]  *Both  sides  claim  title  under  acts  of  congress ;  on  a  con- 
struction of  these,  and  the  facts  calling  for  construction,  the 
controversy  throughout  depends,  and  therefore,  this  court  has  unre- 
stricted power  to  adjudge  and  conclude  the  controversy. 

Plaintiffs  claim  title  under  a  New  Madrid  certificate ;  and  the  de- 
fendant under  an  act  of  congress,  granting  to  the  State  of  Missouri 
a  tract  of  four  sections,  to  the  end  of  locating  the  seat  of  govern- 
ment on  it ;  and  the  principal  question  presented  by  the  record  is, 
which  party  first  acquired  such  an  interest  in  the  land  as  will,  by  the 
laws  of  Missouri,  support  an  action  of  ejectment  The  state  law 
provides  that  those  claiming  lands  by  "  New  Madrid  locations,"  may 
maintain  actions  of  ejectment  therefor.  The  location  must,  of  course, 
be  an  appropriation  of  the  land,  and  its  acquisition  by  the  locator, 
with  the  corresponding  right  to  possess  and  enjoy  it,  as  against  the 
United  States ;  and  the  inquiry  arises,  what  acts  were  required  on 
the  part  of  the  locator  to  devest  the  United  States  of  title  ?  This 
depends  on  a  true  construction  of  the  act  of  February  17, 1815,'  for 
the  relief  of  the  inhabitants  of  New  Madrid  county,  who  suffered  by 
earthquakes.  John  Baptiste  Delisle  was  one  of  the  sufferers,  and  on 
November  20,  1817,  a  location  certificate  for  two  hundred  arpens 
was  obtained  from  the  recorder  of  land-titles,  authorizing  Delisle  to 
locate  that  quantity  on  any  of  the  public  lands  within  Missouri  ter- 
ritory, the  sale  of  which  was  authorized  by  law. 

The  act  declares  that  such  certificate  having  issued,  the  location 
shaU  be  made  on  application  of  the  claimant  by  the  principal  deputy- 
surveyor  for  said  territory,  or  under  his  direction,  whose  duty  it  shall 
be  to  cause  a  survey  thereof  to  be  made,  and  return  a  plat  of  the 
survey  to  the  recorder  of  land-titles,  together  with  a  notice  in  writing, 
designating  the  tract  or  tracts  thus  located,  and  the  name  of  the 
claimant  on  whose  behalf  the  same  shall  be  made,  which  notice  and 
plat,  said  recorder  shall  cause  to  be  recorded  in  his  office.  That  it 
shall  be  the  duty  of  the  recorder  to  transmit  a  report  of  claims 
allowed,  and  locations  made,  under  this  act  to  the  commissioner  of 
the  general  land-office ;  and  he  shall  deliver  to  the  party  a  certificate, 
stating  the  circumstances  of  the  case,  and  that  he  is  entitled  to  a 
patent,  and  on  which  a  patent  shall  issue,  &c. 

The  surveyor  was  required  to  make  the  location,  and  survey,  "  on 
application  of  the  claimant"  On  this  requirement,  a  practice  natu- 
rally sprung  up  of  filing  with  the  surveyor  a  notice  of  location,  de- 
scribing the  land  that  the  claimant  desired  should  be  surveyed  for 
him,  and  with  which  request  the  surveyor  complied,  imless  some 
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?alid  objection  stood  in  the  way,  and  rendered  a  compliance  im- 
proper. 

•  The  notice  of  location,  in  this  instance,  was  delivered  [  *  74  ] 
to  the  surveyor-general  June  2, 1821,  for  the  land  in  dis- 
pute, and  is  claimed  as  the  inception  of  title  and  location  in  fact, 
within  the  meaning  of  the  state  law,  authorizing  ejectments  on  New 
Madrid  locations.  That  it  was  the  mere  act  of  the  party,  not  having 
the  assent  of  government,  must  be  admitted.  The  act  of  congress 
provides,  ^  that,  in  every  case  where  such  location  shall  be  made, 
according  to  the  provisions  of  this  act,  the  title  of  the  person  or  per- 
sons to  the  land  injured  as  aforesaid  shall  revert  to,  and  become  ab- 
solutely vested  in  the  United  States.  A  concurrent  vestiture  of  title 
most  have  occurred.  The  injured  land  must  have  vested  in  the 
United  States  at  the  same  time  that  title  was  taken  by  the  new 
location.  It  was  intended  to  be  an  exchange  between  the  parties, 
and  the  inquiry  arises,  when  did  the  United  States  take  title  ?  Was 
it  when  application  in  writing  was  made  by  the  claimant  to  the  sur- 
veyor to  have  his  land  located  and  surveyed  at  a  particular  place  ? 
The  warrant,  or  location  certificate,  issued  from  the  recorder's  office, 
and  there  it  was  returnable;  there  the  plat  and  certificate  were 
returned  and  recorded ;  that  officer  issued  the  patent  certificate  ;  in 
that  office  the  law  required  all  official  business  to  be  transacted,  and 
not  in  tiie  surveyor's  office.  That  the  notice  of  location,  and  plat 
and  certificate  were  recorded  in  the  surveyor's  office  is  true,  and  it 
was  proper.  It  was  not  done,  however,  to  the  end  of  furnishing 
evidence  of  titie  to  the  claimant,  but  to  have  evidence  there  to  show 
that  the  land  was  appropriated  according  to  the  New  Madrid  act, 
and  for  the  convenience  of  the  surveyor's  department.  The  plain 
meaning  of  the  law  is  as  above  stated,  nor  can  its  import  be  changed 
by  the  practice  pursued  in  the  surveyor's  office ;  there  the  claimant 
ccmld  not  go  for  record  evidence  of  his  location,  binding  the  United 
States  to  an  exchange  of  lands.  He  could  only  refer  to  the  record- 
er's office.  And  what  was  the  character  of  the  evidence  he  had  to 
rely  on  there  ?  His  entry  was  to  be  made  by  the  principal  surveyor, 
or  under  his  direction.  It  was  to  consist  of  a  plat  of  survey,  and  a 
certificate  describing  the  land,  with  the  name  of  the  claimant  for 
whom  the  location  by  survey  was  made.  This  return  the  recorder 
bad  to  examine,  pass  upon,  and  record ;  if  the  location  and  survey 
had  been  properly  made,  then  the  United  States  assented  to  the  ex- 
change, and  not  until  then. 

The  dangCT  of  allowing  a  claimant  to  locate  a  floating  warrant  at 
his  own  discretion,  threatened  the  country  with  evils  that  had  afflicted 
some  of  the  elder  States.    It  would  have  been  certain  to  produce 
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conflict  of  claims  for  the  same  land,  to  a  material  extent,  and  been 

contrary  to  a  settled  policy  of  the   United  States  in  disposing  of 

the  public  lands,  which  was  to  avoid  such  conflict ;  and, 

[  'TS  ]  *  therefore,  the  act  of  1815  vested  the  power  of  locating  the 

claim  in  the  principal  surveyor  of  the  territory. 

We  expressed  our  opinion  as  to  what  was  a  location  of  a  New 
Madrid  claim  in  the  case  of  Bagnell  v.  Broderick,  13  Pet  436,  thir- 
teen years  ago ;  and  did  so  again  in  Barry  v.  Gamble,  3  How.  51,  jd 
1845,  nor  would  we  have  said  any  thing  further  on  the  subject  but 
for  the  division  of  opinion  in  the  supreme  court  of  Missouri,  which 
seems  to  call  in  question  the  opinion  expressed  in  the  cases  referred 
to,  as  we  understand  the  proceeding  there,  on  the  ground  that  such 
expression  of  opinion  was  not  necessary  to  arrive  at  the  decisions 
then  made. 

A  second  question  on  the  merits  arises  on  the  defendant's  title^ 
and  is  so  connected  with  the  one  just  discussed,  that  the  principles 
governing  it  must  be  settled  before  a  legal  conclusion  can  be  arrived 
at  which  will  govern  the  controversy. 

On  the  6th  of  March,  1820,  congress  provided  by  law  for  the  ad- 
mission of  the  then  Missouri  territory  as  a  State  of  the  Union,  and 
among  numerous  other  regulations  to  aid  the  new  State  on  coming 
in,  it  was  enacted,  <<  that  four  entire  sections  of  land  be,  and  the 
same  are  hereby  granted  to  the  said  State,  for  the  purpose,  of  fixing 
the  seat  of  government  thereon ;  which  said  sections  shall,  under  the 
direction  of  the  legislature  of  said  State,  be  located,  as  near  as  may 
be,  in  one  body,  at  any  time,  in  such  townships  and  ranges  as  the 
legislature  aforesaid  may  select,  on  any  of  the  public  lands  of  the 
United  States ;  provided  that  such  locations  shall  be  made  prior  to 
the  public  sale  of  the  lands  of  the  United  States  surrounding  such 
location." 

To  secure  the  benefits  of  this  donation,  the  following  steps  were 
taken  by  the  State  of  Missouri :  — 

1.  An  ordinance  adopted  by  the  convention  convened  to  form  a 
constitution  on  the  19th  of  July,  accepting  the  grant  of  land. 

2.  An  act  of  the  legislature  of  the  State  providing  for  the  location 
of  the  permanent  seat  of   government,  approved  16th  November, 

1820.  This  act  appoints  commissioners  to  settle  a  site  for  the  per- 
manent seat  of  government,  and  requires  them  to  make  their  report 
at  the  next  session  of  the  general  assembly  of  said  State. 

3.  An  act  supplementary  to  the  foregoing  act,  approved  28th  June, 

1821.  This  act  further  extends  the  time  of  making  their  report  until 
the  next  session. 

4.  A  joint  resolution,  also  approved  28th  June,  1821,  requiring  the 
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governor  of  the  State  to  notify  the  surveyor-general  for  the  States  of 
niinois  and  Missouri,  and  also  the  register  of  the  land-office  in  which 
the  lands  are  selected,  that  the  commissioners  appointed  for  that  pur- 
pose ''  have  selected  the  fractional  sections  six,  seven,  and 
eight,  the  entire  sections  seventeen  and  eighteen,  *  and  so  [  *  76  ] 
much  of  the  north  part  of  sections  nineteen  and  twenty  as 
will  make  four  sections  in  fractional  township  forty-four  south  of  the 
Missouri  River,  in  range  No.  11  west,  fifth  principal  meridian ;  and 
that  he  request  the  said  surveyor  and  register  to  withhold  the  same 
froni  sale  or  location,  imtil  the  general  assembly  determine  whether 
said  selection  be  accepted  by  said  State." 

5.  An  act  of  the  general  assembly,  entitled  "  an  act  fixing  the  per- 
manent seat  of  government,"  approved  31st  December,  1821,  the 
first  section  of  which  accepts  the  land  above  described  for  the  use 
and  benefit  of  said  State.  The  second  section  provides  for  the  lay- 
ing out  of  a  town  thereon,  and  the  third  section  requires  the  governor 
to  notify  the  surveyor-general  of  the  acceptance  of  said  land  by  the 
general  assembly,  for  the  permanent  seat  of  government,  by  trans- 
mitting to  him  an  authenticated  copy  of  said  act. 

6.  Also  an  act  of  the  general  assembly,  entitled :  '^  An  act  supple- 
mentary to  the  act  fixing  the  permanent  seat  of  government,"  ap- 
proved 11th  January,  1822.  This  act  provides  for  the  laying  out  of 
a  town  on  the  land  selected,  authorizes  the  sale  of  the  lots  in  said 
town,  and  prescribes  the  terms  of  said  sale,  and  requires  the  commis- 
sioners to  make  a  report  of  their  acts  in  this  respect  to  the  next 
general  assembly.  It  further  provides  that  "  any  proposals  made  by 
any  person  or  persons  having  claim  to  any  part  of  the  said  land,  se- 
lected for  the  permanent  seat  of  government,  in  order  that  any  claim 
or  claims  may  be  adjusted,  shall  by  said  conmiissioners  be  commun- 
icated to  the  general  assembly." 

These  proceedings  took  place  before  the  surrounding  lands  were 
offered  at  public  sale. 

First,  it  is  insisted  <'  that  the  location  was  void  because  there  never 
was  any  communication  made  by  any  person  for  the  State  of  Mis* 
iOxuA  to  any  officer  of  the  United  States  having  power  to  grant  an 
application  for,  or  allow  any  location  of  said  lands ;  and  that  such 
location  should  have  been  entered  and  recorded  in  the  register's 
office  of  the  local  land  district" 

The  land  was  granted,  by  the  act  of  1820;  it  was  a  present  grant, 
wanting  identity  to  make  it  perfect ;  and  the  legislature  was  vested 
with  full  power  to  select  and  locate  the  land ;  and  we  need  only  here 
say  what  was  substantially  said  by  this  court,  in  the  case  of  Ruther- 
ford V.  Green's  Heirs,  2  Wheat  196,  that  the  act  of  1820  vested  a 
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title  in  the  State  of  Missouri,  of  four  sections;  and  that  the  selec* 
tion  made  by  the  state  legislature  pursuant  to  the  act  of  congress, 
and  the  notice  given  of  such  location  to  the  surveyor-general,  and 
the  register  of  the  local  district  where  the  land  lay,  gave 
[  *77  ]  precision  to  the  title,  and  *  attached  to  it  the  land  selected. 
The  United  States  assented  to  this  mode  of  proceeding , 
nor  can  an  individual  call  it  in  question. 

It  is  insisted,  in  the  next  place,  that  the  location  was  void,  because 
fractional  sections  were  selected,  to  make  the  quantity  of  2,560  acres, 
embraced  by  the  grant ;  that  the  law  granted  entire  sections,  in  a 
square  form,  and  intended  to  exclude  fractional  parts  of  sections; 
and  as  this  controversy  involved  a  fraction,  no  title  was  taken  by  the 
State  of  Missouri. 

This  objection  is  plausible,  but  we  think  unsound.  The  whole 
quantity  was  to  be  selected  in  one  body  as  near  as  might  be ;  the 
object  of  the  grant  was  a  city  site  for  a  great  political  purpose ;  that 
the  seat  of  government  would  be  established  on  the  Missouri  River, 
was  almost  certain,  a  fact  that  could  not  have  been  overlooked  by 
congress.  To  a  metrof>oli8,  the  river  front  was  absolutely  necessary. 
If  the  land  was  selected  adjoining  the  river,  fractions  must  of  neces- 
sity be  taken ;  and,  therefore,  the  act  of  congress  cannot  be  construed 
in  the  restricted  sense  contended  for  without  violating  a  leading  ob- 
ject of  grantor  and  grantee ;  nor  does  it  seem  to  have  entered  the 
mind  of  either,  that  a  selection  of  fractions  violated  the  terms  of  the 
grant  From  first  to  last,  for  nearly  thirty  years,  has  the  grantor 
acquiesced ;  nor  do  we  think  that  the  validity  of  the  selection  can 
be  called  in  question  by  an  objection  never  set  up  by  the  United 
States. 

The  next  inquiry  is  as  to  the  date  when  the  land  selected  attached 
to  the  grant.  June  28,  1821,  the  governor  of  Missouri  notified  the 
surveyor-general  of  the  fact  that  the  land  had  been  located  by  the 
commissioners,  and  awaited  the  action  of  the  legislature ;  and,  on 
the  31st  day  of  December,  1821,  the  land  was  accepted  by  the  legis- 
lature; the  same  act  provides  for  laying  off  a  town  and  the  establish- 
ment of  the  seat  of  government  thereon.  And  as  the  commissioners 
had  power  to  locate,  and  did  so,  subject  only  to  legislative  sanction 
of  their  report,  and  that  report  was  sanctioned,  our  opinion  is  that 
the  acts  were  concurrent,  and  that  the  title  refers  to  the  first  act;  and, 
therefore,  that  the  State  took  title  from  the  28th  of  June,  1821,  when 
the  surveyor-general  was  notified  that  the  location  had  been  made* 
We  state  this  as  matter  of  principle,  held  in  the  case  of  Landes  v* 
Brant,  10  How.  348,  decided  at  last  term.  It  is  not  material,  ho^w- 
evor,  whether  the  date  be  the  28th  of  June,  or  31et  of  December, 
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1821,  when  the  legislature  acted.  Delisle's  location  by  survey  was 
filed  and  recorded*  in  the  recorder's  office,  February  11, 1822 ;  this  i& 
the  first  evidence  of  its  legal  existence  appearing  of  record,  and  on 
that  day  it  took  date.  It  follows  that  the  legal  title  of  Missouri  is 
elder  than  the  equitable  tide  set  up  under  Delisle's  claim.  This  was 
in  effect  the  opinion  of  the  court  below,  as  appears  by  a 
reftisal  to  give  the  4th,  5th,  6th,  7th,  8th,  *  9th,  10th,  11th,  [  *  78  ] 
and  12th  exposition  of  the  law  demanded  by  the  plaintiffs ; 
and  with  which  opinion  we  concur. 

The  next  question  raised  and  decided  by  the  state  courts  appears 
by  the  following  exposition  of  the  law,  pronounced  at  the  request  of 
the  defendant,  and  on  which  the  judgment  also  proceeded :  — 

"  If  John  B.  Delisle,  who  was  tiie  owner  of  the  land  in  the  county 
of  New  Madrid,  in  lieu  of  which  the  certificate  No.  347  was  issued, 
until  the  year  1842,  knew  nothing  of  the  issuing  or  existence  of  said 
certificate,  nor  of  notice,  survey,  or  patent  given  in  evidence  by  the 
plainti&,  and  never  assented  to  the  same  prior  to  that  date ;  and  if, 
prior  to  that  date,  the  four  sections  of  land  mentioned  in  the  fourth 
propoaition  of  the  sixth  section  of  the  act  of  congress,  approved 
March  6, 1820,  had  been  located  under  the  direction  of  the  legislature 
of  this  State  upon  the  premises  in  question,  then  no  titie  passed  to 
the  said  Delisle,  in  or  to  said  premises,  as  against  the  State  of 
MissourL" 

The  evidence  shows  that  all  the  steps  taken  for  the  purpose  of 
obtaining  a  grant  of  land  firom  the  United  States,  in  lieu  of  land 
owned  by  John  B.  Delisle,  lying  in  New  Madrid  county,  and  which 
had  been  injured  by  earthquakes,  were  taken  by  Langham  and 
Hempstead,  or  at  their  instance,  they  representing  themselves  to  be 
the  legal  representatives  of  Delisle,  and  without  the  consent,  knowl- 
edge, or  authority  of  Delisle,  and  that  what  was  done  by  them  in  his 
name  did  not  receive  his  sanction  or  assent  until  the  year  1842.  But 
it  is  insisted  that  the  law  will  imply  his  assent,  as  the  grant  was 
beneficial  to  him.  This  might  be  a  safe  implication  if  the  grant  had 
been  a  pure  donation  unaccompanied  with  any  condition ;  but  such 
is  not  the  fact  The  act  of  congress  for  the  relief  of  the  inhabitants 
of  New  Madrid  county,  whose  lands  had  been  materially  injured  by 
earthquakes,  provides  that,  where  locations  are  made  under  the  act, 
the  title  of  the  individual  to  the  land  injured  shall  revert  to,  and  be- 
come absolutely  vested  in  the  United  States.  Instead,  therefore,  of 
its  being  a  pure  donation  on  the  part  of  the  government,  it  was  a 
proffered  barter  or  exchange  of  lands  by  legislative  enactment.  Where 
the  value  of  the  land  in  New  Madrid  had  been  entirely  destroyed,  it 
might  be  regarded  as  a  donation  of  other  land  to  the  individual 
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owner ;  but  where  that  was  not  the  case,  it  could  not  be  so  consid- 
ered. Now,  it  is  a  well-known  fact  that  much  of  the  land  exchanged 
with  the  government  under  this  law,  is  this  day  of  more  intrinsic 
value  than  the  land  located  in  lieu  thereof.  Where  this  is  the  case, 
the  government,  instead  of  making  a  donation,  has  driven  a  profit- 
able bargain.  But  the  government  is  not  chargeable  with 
[  *  79  ]  any  •wrong  in  this  transaction,  because  the  owners  of  land 
in  New  Madrid  were  not  compelled  to  accept  the  provisions 
of  the  act ;  if  they  did  so,  it  was  a  voluntary  act  on  their  part,  and 
their  assent  should  be  evidenced  by  some  affirmative  act  done  by 
them. 

There  is,  however,  in  this  case  no  ground  for  implication.  All 
presumption  of  assent  is  utterly  excluded  by  the  evidence  of  Delisle 
himself,  who  states  that  he  was  wholly  ignorant  of  the  existence  of 
the  act  of  congress  on  that  subject  until  the  year  1842.  He  could 
not  be  devested  of  his  land  in  New  Madrid  until  he  assented  to  the 
exchange,  and  he  could  give  no  assent  until  he  was  informed  of  the 
act  of  congress  making  provision  for  those  whose  land  had  been  in- 
jured. The  title,  then,  to  the  land  in  New  Madrid  remained  in 
Delisle  up  to  the  year  1842,  when  he  assented  to  what  had  been  done 
by  Langham  and  Hempstead  in  his  name ;  and,  as  congress  only  in- 
tended to  grant  other  land  on  condition  that  the  title  to  the  land  in- 
jured should  revert  to,  and  vest  in  the  government,  no  title  could 
pass  to  Delisle  until  1842,  prior  to  which  time  the  State  of  Missouri 
had  acquired  title  to  the  land  in  controversy. 

It  is  proper  to  remark  that,  on  the  last  ground  of  defence,  we  have 
adopted  the  views,  in  part,  expressed  by  one  of  the  judges  of  the 
supreme  court  of  Missouri,  whose  opinion  is  found  in  the  record* 

Our  conclusion  is,  that,  on  both  grounds  of  defence,  the  state 
courts  expounded  the  law  applicable  to  the  facts,  correctly,  and  that 
therefore  the  judgment  should  be  affirmed. 

17  H.  642;  22  H.  144;  1  B.  858;  6  WaL  142. 


John  L.  Harris,  surviving  Partner  of  Bowan  and  Harris,  v.  Hiram 

G.  Runnels. 

12  H.  79. 

The  statute  of  Mississippi,  of  Jane,  1822,  respecting  the  sale  of  slayes  brought  into  ftbaz 
State,  does  not  make  void  a  note  given  for  the  price  of  such  slaves. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi  The  case  is  stated  in  the  opinion  of  the 
court 
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Nelson^  for  the  plaintiff. 
Howard^  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court.  [  •  83  ] 

It  is  said  that  the  note  sued  upon  in  this  case,  was  given 
fur  an  illegal  consideration. 

The  illegality  alleged  is,  that  the  plaintiff  brought  slaves  into  the 
State  of  Mississippi  as  merchandise,  in  contravention  of  the  statute 
regulating  the  importation  of  them,  and  sold  them  to  the  defendant,' 
for  which  the  note  was  given  in  payment  It  is  admitted  by  the 
plaintifTs  demurrer  to  the  defendant's  special  plea,  that  they  were  so 
brought  and  sold.  The  court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendant  The  cause  is  before  this  court  upon  a  writ 
of  error  sued  out  by  the  plaintiff.  The  law  making  contracts,  in  con- 
travention of  statutes,  irrecoverable  by  suit,  will  be  first  stated  and 
afterwards  appUed  to  tiiis  case. 

There  is  no  doubt  that  assumpsit  cannot  be  sustained  upon  a  con- 
tract which  has  not  a  sufficient  consideration.  It  must  not  be  illegal, 
of  an  immoral  tendency,  or  contrary  to  sound  policy.  The  common 
law  maxims  are  ex  turpi  cau>sd,  non  oritur  actio  —  ex  dole  mah  non 
oritur  actio.  It  prohibits  every  thing  which  is  unjust  or  contra  bonos 
mores.  The  object  of  all  law  is  to  repress  vice  and  to  promote  the 
general  welfare  of  society ;  and  it  does  not  give  its  assistance  to  a 
person  to  enforce  a  demand,  originating  in  his  breach  or  violation  of 
its  principles  and  enactments.  Contracts  in  violation  of  statutes  are 
void ;  and  they  are  so,  whether  the  consideration  to  be  performed  or 
the  act  to  be  done  be  a  violation  of  the  statute. 

A  statute  may  either  expressly  prohibit  or  enjoin  an  act,  or  it  may 
impliedly  prohibit  or  enjoin  it,  by  affixing  a  penalty  to  the  perform- 
ance or  omission  thereof.  It  makes  no  difference,  whether  the  pro- 
hibition be  expressed  or  implied.  In  either  case,  a  contract,  in  viola- 
tion of  its  provisions,  is  void.  The  rule  is  certain  and  plain.  The 
practice  under  it  has  been  otherwise.  The  decisions  in  the  English 
courts  have  been  fluctuating  and  counteracting.  Those  in  the  courts 
of  our  States  have  followed  them  without  much  discrimination.  No 
one  can  read  any  one  of  the  recent  elementary  treatises  upon  contracts 
without  noticing  the  differences  of  opinion  among  judges  as  to  the 
operation  of  the  rule.  Showing,  however,  as  they  do,  the  history  of 
these  differences,  they  may  lead  to  more  conformity  of  judicial  op]n« 
ion  hereafter  in  this  respect. 

The  character  of  these  differences  will  be  seen  by  noticing  onf*  of 
them.     Others  might  easily  be  made. 
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Within  a  few  years  we  were  told,  in  the  English  Reports,  and 
seemingly  to  us  with  a  good  reason,  that  the  rule  which  avoids  a 
contract  made  in  contravention  of  a  statute,  did  not  apply  to  statutes 
made  for  the  protection  of  the  revenue  only.  That  the  non- 
[  *  84  ]  observance  of  excise  regulations  will  not  avoid  a  contract  'in 
respect  of  their  subject-matter,  if  it  be  not  accompanied 
with  fraud,  although  a  penalty  attaches.  Johnson  v.  Hudson,  11 
East,  180;  Brown  v,  Duncan,  10  Barn.  &  Cress.  98;  Hodgson  v. 
Temple,  5  Taunt.  181.  And  that  it  was  always  to  be  applied,  when 
the  statute  was  made  for  the  protection  of  the  public  from  moral 
evils,  or  from  those  which  we  know  from  experience  that  society 
must  be  guarded  from  by  preventive  legislation.  Such  was  received 
as  the  law  by  the  courts  in  England  and  in  our  States,  and  cases 
were  ruled  in  both  accordingly;  but  afterwards,  with  only  a  few 
years  intervening,  Baron  Parke,  a  distinguished  judge,  truly  said,  in 
Cope  V.  Rowland,  2  Mee.  &  W.  157 :  "  Notwithstanding  some  dicta 
apparently  to  the  contrary,  if  the  contract  be  rendered  illegal,  it  can 
make  no  difference,  in  point  of  law,  whether  the  statute  which  has 
made  it  so,  has  in '  view  the  protection  of  the  revenue  or  any  other 
object."  Such  we  believe  to  be  now  the  rule  in  England,  but  with 
many  exceptions,  made  upon  distinctions  very  difficult  to  be  under- 
stood consistently  with  the  rule;  so  much  so,  that  we  have  concluded, 
before  the  rule  can  be  applied  in  any  case  of  a  statute  prohibiting  or 
enjoining  things  to  be  done,  with  a  prohibition  and  a  penalty,  or  a 
penalty  only  for  doing  a  thing  which  it  forbids,  that  the  statute  must 
be  examined  as  a  whole,  to  find  out  whether  or  not  the  makers  of  it 
meant  that  a  contract  in  contravention  of  it  should  be  void,  or  that 
it  was  not  to  be  so.  In  other  words,  whatever  may  be  the  structure 
of  the  statute  in  respect  to  prohibition  and  penalty,  or  penalty  alone, 
that  it  is  not  to  be  taken  for  granted  that  the  legislature  meant  that 
contracts  in  contravention  of  it  were  to  be  void,  in  the  sense  that  they 
were  not  to  be  enforced  in  a  court  of  justice.  In  this  way,  the  prin- 
ciple of  the  rule  is  admitted,  without  at  all  lessening  its  force,  though 
its  absolute  and  unconditional  application  to  every  case  is  denied. 
It  is  true  that  a  statute,  containing  a  prohibition  and  a  penalty, 
makes  the  act  which  it  punishes  unlawful,  and  the  same  may  be  im- 
plied from  ^  penalty  without  a  prohibition ;  but  it  does  not  follow 
that  the  unlawfulness  of  the  act  was  meant  by  the  legislature  to 
avoid  a  contract  made  in  contravention  of  it  When  the  statute  is 
silent,  and  contains  nothing  from  which  the  contrary  can  be  properly 
inferred,  a  contract  in  contravention  of  it  is  void. 

It  is  not  necessary,  however,  that  the  reverse  of  that  should  be  ex- 
pressed in  terms  to  exempt  a  contract  from  the  rule.    The  exemption 
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may  be  inferred  firom  those  rulea  of  interpretation,  to  which,  from  the 
natore  of  legislation,  all  of  it  is  liable  when  subjected  to  judicial 
scratiny.  That  legblators  do  not  think  the  role  one  of  universal 
obligation,  or  that,  upon  grounds  of  public  policy,  it  should  always 
be  applied,  is  very  certain.  For,  in  some  statutes,  it  is  said 
in  terms  that  such  contracts  are  void ;  in  *  others,  that  they  [  *  85  ] 
are  not  so.  In  one  statute,  there  is  no  prohibition  expressed, 
and  only  a  penalty;  in  another,  there  is  prohibition  and  penalty,  in 
some  of  which,  contracts  in  violation  of  them  are  void  or  not,  accord- 
ing to  the  subject-matter  and  object  of  the  statute ;  and  there  are 
other  statutes  in  which  there  are  penalties  and  prohibitions,  in  which 
conlzacts  made  in  contravention  of  them  will  not  be  void,  unless  one 
of  the  parties  to  them  practises  a  fraud  upon  Hie  ignorance  of  the 
other.  It  must  be  obvious,  from  such  diversities  of  legislation,  that 
statutes  forbidding  or  enjoining  things  to  be  done,  with  penalties  ac- 
oordinglyi  should  always  be  fully  examined,  before  courts  should 
refuse  to  give  aid  to  enforce  contracts  which  are  said  to  be  in  contrap 
vention  of  them. 

We  now  turn  to  the  ca§e  on  hand,  to  apply  to  it  our  version  of  the 
rale  and  the  manner  of  its  application. 

The  statute  relied  upon  by  the  defendant,  to  avoid  the  payment  of 
lus  note,  is  that  of  June,  1823,  Hutch.  Dig.  512.  He  relies  upon  the 
fourth  section,  substantially  recited  in  his  special  pleas,  and  says  the 
plaintiff  cannot  recover  upon  the  note,  as  it  was  given  for  an  illegal 
consideration,  from  the  plaintiff's  having  failed,  before  he  sold  the  ne« 
groes,  to  comply  with  the  directions  in  the  fourth  section.  The  sixth 
section  declares  that  both  the  seller  and  the  buyer  of  such  slaves  shall 
pay  one  hundred  dollars  for  every  slave  so  sold  or  purchased.  The 
two  sections,  considered  conjunctively,  seem  to  us  to  imply  that  the 
penalty  only,  without  any  other  loss  to  either  the  seller  or  the  buyer, 
was  to  be  inflicted.  The  subject-matter  and  the  sufficiency  of  the 
penalty  relatively  to  the  value  of  a  slave,  to  prevent  the  mischief 
against  which  the  legislature  meant  to  guard,  imply  that  the  legisla- 
ture did  not  mean  that  such  a  contract  should  not  be  enforced  in  a 
court  of  justice.  Besides,  as  the  act  was  meant  to  prevent  convict 
negroes  from  being  brought  into  the  State  for  sale,  and  another  pen- 
alty for  that  offence  is  to  be  inflicted,  severer  than  that  of  the  sixth 
section,  without  a  forfeiture  of  the  slave  or  any  provision  for  his  re- 
moval from  the  State,  it  cannot  have  been  intended  that  the  disregard 
of  precautionary  directions,  for  the  importation  of  slaves  for  sale  was 
to  be  visited  with  its  penalty,  and  the  indirect  forfeiture  by  the  seller 
of  the  price  of  them,  by  denying  to  him  the  aid  of  courts  to  enforce 
a  contract  of  sale  for  negroes  who  were  not  convicts.     This  statute 

4* 
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must  be  interpreted  as  all  other  statutes  axe  liable  to  be.  The  State's 
policy  was  to  exclude  all  negroes  tainted  with  crime.  For  aught  that 
appears  in  the  pleadings,  the  defendant  bargained  for  the  negroes, 
knowing  that  they  were  brought  into  the  State  as  he  says  they  were. 
If,  then,  there  was  a  violation  of  the  law  by  his  purchase,  he  stands 
in  pari  delicto  with  the  seller,  with  this  difierence  between 
[  *  86  ]  *  them,  that  he  is  now  seeking  to  add  to  his  breach  of  the 
law  the  injustice  of  retaining  the  negroes  without  paying  for 
them.  And  he  might  do  so  if  the  statute  was  such  as  it  is  represented 
to  be  in  his  pleas.  The  law  will  not  aid  either  of  two  parties  who 
are  in  pari  delicto  in  the  violation  of  a  statute.  Whatever  may  be 
stated  in  a  contract  for  an  iUega]  purpose,  a  defendant,  against  whom 
it  is  sought  to  be  enforced,  may,  to  prevent  it,  show  both  the  turpitude 
of  himself  and  the  plaintiff.  Lord  Mansfield  said,  with  a  very  proper 
sensibility  of  the  injustice  of  such  a  plea,  and  of  the  policy  which 
permits  it  to  be  insisted  upon  :  '^  The  objection,  that  a  contract  is  im- 
moral or  illegal  as  between  plaintiff  and  defendant,  sounds  at  all 
times  very  ill  in  the  mouth  of  a  defendant.  It  is  not  for  his  sake, 
however,  that  the  objection  is  ever  allowed,  but  it  is  founded  on  gen- 
eral principles  of  policy,  which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice,  as  between  him  and  the  plaintiff."  Such 
is  the  law,  and  the  defendant  would  have  the  advantage  if  he  had  not 
mistaken  the  statute  under  which  it  is  claimed. 

It  is  a  rule,  if  effects  and  consequences  shall  result  from  an  inter- 
pretation of  a  statute  contrary  and  in  opposition  to  the  policy  which 
it  discloses,  or  substantially  avoiding  the  infliction  of  a  penalty  upon 
the  transgressor,  that  such  an  interpretation  must  be  rejected.  In  this 
case,  the  interpretation  contended  for  in  behalf  of  the  defendant  does 
both.  One  of  them  has  abready  been  stated.  It  is,  that  it  would 
lead  to  the  infliction  of  a  severer  penalty  for  the  disregard  of  the 
directions  for  buying  slaves  for  sale  who  are  not  convicts,  than  the 
statute  imposes  upon  those  who  shall  bring  convict  slaves  into  the 
State. 

Further,  the  penalty  in  the  sixth  section,  upon  such  as  do  not  com- 
ply with  the  directions  in  the  fourth,  is  to  be  equally  inflicted  upon 
the  buyer  and  the  seller. 

Make,  then,  this  contract  void,  by  the  application  of  the  rule  pari 
delicto  potior  conditio  est  defendentis  et  possidentis^  and  the  defend- 
ant, in  the  event  of  his  conviction  for  transgressing  the  statute,  would 
be  substantially  released  from  the  penalty  as  to  all  the  objects  for 
which  punishment  is  ever  inflicted;  because,  having  the  power  to 
retain  the  negroes,  he  would  pay  the  fine  from  their  labor,  or  would 
get  them  for  only  so  much  less  than  he  bargained  to  give  for  them. 
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In  other  words,  the  seller,  if  convicted  too,  would  pay  his  own  and 
the  buyer's  fine.  Again,  as  the  rule  is  not  allowed  for  the  benefit  of 
either  party  to  an  illegal  contract,  but  altogether  upon  grounds  of 
public  policy,  we  do  not  think  that  public  policy  calls  for  the  applica- 
tion of  it  in  this  case,  as  the  defendant  might  keep  the  slaves  which 
he  bought  from  the  plaintiff  within  the  State  of  Mississippi,  contrary 
to  the  law  which  forbade  the  sale  of  them. 

•  Such  decided  advantages,  to  one  of  two  who  have  vio-  [  *  87  ] 
lated  a  statute  by  a  contract,  could  not  have  been  meant  by 
the  legislature  of  Mississippi. 

It  is  gratifying  to  us,  that  the  conclusion  at  which  we  have  arrived  is 
sustained  by  the  subsequent  legislation  of  Mississippi.  In  1837, 
(Hutch.  Big.  535,)  an  act  was  psissed  repealing  the  act  permitting 
slaves  to  be  brought  into  the  State  for  sale.  In  addition  to  the  pen- 
alty, it  is  declared  in  terms  that  all  contracts  in  contravention  of  it 
shall  be  void.  There  could  not  be,  firom  statutes  in  pari  materidy 
especially  in  one  repealing  another  and  substituting  new  conditions 
and  penalties  upon  the  same  subject-matter  of  both,  a  stronger  cir- 
cumstance to  show,  that  under  the  first  statute  in  order,  contracts  in 
violation  of  it  were  not  meant  to  be  irrecoverable  by  suit.  Our  judg- 
ment in  this  case  is,  that  the  contract  is  not  void,  and  that  the  de- 
fendant can  take  nothing  by  his  pleas. 

We  are  aware,  that  decisions  have  been  made  in  the  courts  of  Mis- 
sissippi seemingly  in  conflict  with  this ;  but  they  are  only  so  in  ap- 
pearance. None  of  them  were  made  until  after  the  constitution  of 
Mississippi  of  1817  had  been  superseded  by  that  of  1832.  We  have 
said,  more  than  once,  and  now  say  again,  that  the  clause  in  the  con- 
stitution of  1832,  prohibiting  the  introduction  of  slaves  into  the  State 
as  merchandise,  was  inoperative  to  prevent  it  until  the  legislature 
acted  upon  it.  We  have  read  all  that  has  been  officially  written  in 
opposition  to  that  conclusion  without  having  our  confidence  in  its 
conrectness  at  all  shaken. 

We  shall  direct  the  reversal  of  the  judgment  in  this  case. 

M'liean,  J.,  and  Curtis,  J.,  dissented. 


The  United  States,  Plaintiffs  in  Enror,  v*  Daniel  H.  Bromley. 

12  H.  88. 

A  peper,  folded  in  the  form  of  a  letter  not  sealed,  containing  an  order  for  merchandiM,  ii 
'^  mailable  matter,**  within  the  meaning  of  the  tenth  section  of  the  act  of  March  3, 1846, 
(5  Stats,  at  Large,  736,)  and  the  carriage  of  sach  a  letter  subjects  the  master  of  a  steam* 
boat  running  regularly  on  a  mail  route,  to  a  penalty. 
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This  act  is  a  reveniie  law,  within  the  meaning  of  the  act  of  May  31, 1844,  (5  Stats,  at  large 
658,)  as  to  Wilts  of  error  and  appeals. 

The  case  is  stated  in  the  opinion  of  the  court 

Crittenden^  (attorney-general,)  for  the  plaintifis. 
Sacketty  contra. 

[  *  95  ]        *  AFLean,  J.,  delivered  the  opinion  of  the  court 

This  is  a  case  on  error,  from  the  circuit  court  of  the 
northern  district  of  New  York, 

An  action  of  debt  was  brought  in  the  district  court,  under  the  10th 
section  of  the  act  of  the  3d  of  March,  1845,^  entitled :  ^^  An  act  to 
reduce  the  rates  of  postage,  &c.,  and  for  the  prevention  of  frauds  on 
the  revenue  of  the  post-office  department."  It  prohibits,  under  the 
penalties  provided,  any  stage-coach,  railroad  car,  steamboat,  or  other 
vehicle  or  vessel,  or  any  of  the  owners,  managers,  servants,  or  crews 
of  either,  which  regularly  performs  trips  on  a  post-route,  on  which  the 
mail  is  carried,  from  transporting  letters,  packages,  or  other  mailable 
matter,  except  such  as  may  have  relation  to  some  part  of  the  cargo, 
or  to  some  article  at  the  same  time  conveyed  in  a  stage  or  other 
vehicle. 

The  declaration  charged  the  defendant,  Bromley,  as  the  captain 
of  the  packet-boat  Empire,  which  regularly  performed  trips 
[  *  96  ]  *  on  the  canal  between  Albion  and  Rochester,  in  the  State 
of  New  York,  on  which  line  the  mail  was  transported,  under 
the  authority  of  the  post-office  department,  with  transporting,  other* 
wise  than  in  the  mail,  divers  letters,  packets,  and  packages  of  letters, 
then  and  there  being  mailable  matter,  other  than  newspapers,  &c.,  not 
having  relation  to  the  cargo. 

The  defendant  pleaded  nii  debetj  and  the  plaintiffs  joined  issue. 

Evidence  was  given  to  show  that  the  defendant  was  captain  of  the 
boat  Empire,  which  performed  trips  between  the  places  stated,  and 
that  the  mail  was  regularly  conveyed  on  the  same  route  in  1845  and 
1846.  That  Brainard,  one  of  the  witnesses,  gave  a  note  to  Kelsey, 
the  steward  of  the  boat,  written  on  two  thirds  of  a  sheet  of  fools- 
cap paper,  and  folded  the  size  of  an  ordinary  letter,  with  a  direction 
upon  it,  to  be  carried  to  Bochester.  That  the  letter  was  an  order  to 
Mr.  Palmer  for  tobacco,  which  was  sent  by  the  return  boat,  and  for 
which  Kelsey,  the  bearer,  received  fifty  cents. 

The  testimony  being  closed,  the  defendant  prayed  the  judge  to  in- 
struct the  jury  that  it  did  not  establish  a  cause  of  action  against  the 
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defendant ;  and  the  judge  instructed  the  jury  that  the  paper  conveyed 
by  the  steward  of  the  hoat,  Eelsey,  firom  Albion  to  Rochester,  as 
sworn  to  by  the  witnesses,  was  not  a  letter  or  mailable  matter,  within 
the  meaning  of  the  act  of  congress ;  but  was  a  paper  having  a  differ- 
ent and  distinct  character  of  its  own,  and  could  be  lawfully  carried 
by  the  said  steward  of  the  packet-boat  aforesaid,  and  did  therefore 
direct  the  jury  to  find  for  the  defendant,  which  they  did ;  and  to  which 
instruction  the  plaintiff  excepted. 

The  cause  was  afterwards  removed  to  the  circuit  court  by  writ  of 
error,  and  by  which  court  the  judgment  of  the  district  court  was 
afiirmed.     This  judgment  of  affirmance  is  now  before  us  for  revision. 

This  writ  of  error  was  issued  under  the  act  of  the  31st  of  May, 
1844,*  entitled :  <<  An  act  to  amend  the  judiciary  act  passed  the  24th 
September,  1789,'  which  provides  that  final  judgments  in  any  circuit 
court  of  the  United  States,  in  any  civil  action  brought  by  the  Uni- 
ted States  for  the  enforcement  of  the  revenue  laws  of  the  United 
States,  or  for  the  collection  of  the  duties  due  on  merchandise  import- 
ed therein,  may  be  examined,  and  reversed  or  affirmed  in  the  supreme 
covurt  of  the  United  States,  without  regard  to  the  sum  or  value  in 
controversy  in  such  action,  at  the  instance  of  either  party." 

That  the  act  which  prescribes  the  offence  charged  is  a  revenue  law, 
there  would  seem  to  be  no  doubt.  In  its  title,  it  is  declared 
to  be  an  act  to  reduce  the  rates  of  postage,  and  for  *  the  '^  pre-  [  *  97  ] 
vention  of  frauds  on  the  revenue  of  the  post-office  depart- 
ment." In  its  character  and  object  it  is  a  revenue  law,  as  it  acts  upon 
the  rates  of  postage  and  increases  the  revenue  by  prohibiting  and 
punishing  fraudulent  acts  which  lessen  it.  Under  the  act  of  1836, 
the  revenue  of  the  post-office  department  is  paid  into  the  treasury. 
Revenue  is  the  income  of  a  State,  and  the  revenue  of  the  post-office 
department,  being  raised  by  a  tax  on  mailable  matter  conveyed  in 
the  majl,  and  which  is  disbursed  in  the  public  service,  is  as  much  a 
part  of  the  income  of  the  government  as  moneys  collected  for  duties 
on  imports. 

We  think  the  instruction  of  the  court  was  erroneous.  The  letter 
or  order,  as  it  is  called  by  some  of  the  witnesses,  was  folded  in  the 
form  of  a  letter  and  directed  as  such^  though  it  was  not  sealed.  A 
seal  was  not  necessary  to  constitute  it  a  letter  or  to  make  it  charge* 
able  with  postage.  The  letter  was  not  within  the  exception  of  the 
atatote,  as  it  did  not  relate  to  the  cargo  or  to  any  article  on  board  of 
the  boat.  It  was  an  order  for  tobacco  on  Mr.  Palmer,  of  Rochester, 
who  was  a  dealer  in  that  artieie.  Among  merchants,  an  order  to  the 
whcrfesale  dealer  for  merchandise  is  a  common  subject  of  corre* 

I  5  StatB.at  Large,  658.  >  lib.  78. 
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spondence.  And  it  may  be  doubted  whether  any  other  subject  can 
be  named  on  which  more  letters  are  written  and  forwarded  in  the 
maiL  Two  thirds  of  the  half  sheet  which  composed  the  letter  was 
covered  with  writing,  from  which  an  inference  may  be  drawn  that 
something  more  than  a  mere  order  for  goods  was  requested  by  the 
writer.  But  an  order  for  goods,  folded  and  directed  as  a  letter,  is 
clearly  mailable  matter,  and  a  conveyance  of  it,  as  charged,  is  a 
violation  of  the  law. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  to  that  court  for  farther  proceedings,  according  to  law. 


Hall  Neilson,  (United  States,)  Plaintiff  in  Error,  v.  Clark  B. 
Laqow,  David  H.  Lagow,  and  Elizabeth  S.  Laoow,  Children 
and  Devisees  of  Wilson  Laoow,  deceased. 

12  H.  98. 

The  7th  section  of  the  act  of  May  1, 1820,  (3  Stats,  at  Large,  568,)  does  not  preyent  the 

acquisition  of  the  legal  title  to  land  by  the  United  States,  when  taken  as  security  for  a 

debt  by  the  proper  officer,  though  not  specially  required  or  authorized  by  any  particular 

act  of  congress. 
A  conveyance  to  trustees,  in  trust  to  sell  the  land  and  apply  so  much  of  the  proceeds  as  may 

be  needful  to  pay  a  debt,  is  not  a  purchase  of  the  land  by  the  creditor. 
Though  a  deed  contain  language  which  would  be  sufficient  to  raise  a  use,  executed,  yet  if 

it  appear  that  the  legal  tide  was  to  oontinne  in  trustees,  such  language  will  be  held  only 

to  declare  a  trust. 
If  land  be  conveyed  to  trustees,  in  trust  to  sell  and  conyey  a  fee-fiimple,  they  take  a  lee, 

without  words  of  limitation. 
If  the  record  does  not  show  that  the  state  court  in  fact  decided  the  case  upon  a  question  of 

local  law,  this  court  will  not  infer  that  it  was  decided  on  such  a  point,  if  such  decision 

would  be  erroneous. 

The  case  is  stated  in  the  opinion  of  the  court 

GfiUeU  and  Crittenden^  (attorney-general,)  for  the  plainti£ 

Judahy  contra. 

[  *  102  ]       *  Curtis,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  here  by  a  writ  of  error  to  the  supreme 
court  of  the  State  of  Indiana.  The  record  shows  that  Lagow,  the 
defendant  in  error,  instituted  an  action  of  disseisin  in  a  circuit  court 
of  the  State  of  Indiana,  whereby  he  sought  to  recover  of  Neilson, 
the  plaintiff  in  error,  a  tract  of  land  described  in  the  counts.  The 
tenant  having  pleaded  the  general  issue,  the  case  was  committed  to 
a  jury.  At  the  trial,  it  appeared  that  Lagow,  together  with  Nathaniel 
Ewing,  John  D.  Hay,  and  Caroline  Smith,  whose  title,  if  any,  Lagow 
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is  alleged  to  have  afterwards  acquired,  were  in  possession  of 
the  demanded  premises  in  the  *  year  1820,  claiming  to  own  [  *  103  ] 
the  same,  and  upon  this  evidence  of  title  he  rested  his  case. 
The  defendant  then  introduced  a  deed,  bearing  date  September  19, 
1821,  from  Lagow,  Ewing,  Hay,  and  Smith,  conveying  to  the  Bank 
of  Vincennes,  the  State  Bank  of  Indiana,  the  lands  in  controversy, 
excepting  a  certain  square  therein  described.  He  also  put  in  evi- 
dence another  deed  from  the  bank  to  BadoUett,  Harrison,  and  Buntin, 
conveying  the  same  lands  acquired  by  the  bank  under  the  deed  last 
mentioned,  and  also  transferring  to  the  grantees  some  equitable  title 
to  the  square  excepted  out  of  that  deed.  This  conveyance  is  made  to 
the  grantees  and  their  successors  in  the  trusts  declared  by  the  deed, 
which  are :'  <^  until  the  sale  hereinafter  authorized  shall  be  made,  the 
tnistees,  or  a  majority  of  them,  or  their  successor  or  successors  herein 
appointed,  or  who  may  hereafter  be  appointed  agreeably  to  the  mode 
hereinafter  directed,  shall  and  may  demise  or  lease  the  whole  or  any 
part  of  the  said  lands,  lots,  and  houses,  until  such  time  or  times  as  a 
sale  or  sales  thereof  can  be  made,  and  receive  and  take  the  rents  and 
profits  thereof,  also  foreclose  the  said  mortgages  and  collect  the  said 
notes ;  in  trust,  nevertheless,  for  the  use  of  the  secretary  of  the 
treasury  of  the  United  States  in  extinguishment  of  the  debt  due  by 
the  said  Bank  of  Vincennes  to  the  United  States ;  and  upon  this 
farther  trust  and  confidence  that  the  said  trustees,  or  a  majority  of 
them,  and  their  survivor  or  survivors  herein  appointed,  or  which  shall 
hereafter  be  appointed,  agreeably  to  the  mode  hereinafter  directed, 
shall  and  do,  whenever  thereto  requested  by  the  secretary  of  the 
treasury  of  the  United  States,  for  the  best  price  that  can  be  got,  sell 
and  dispose  of,  for  cash  or  on  credit,  on  such  terms,  and  in  such  parts 
or  parcels,  as  to  them  shall  seem  most  advantageous,  all  or  any  part 
of  the  above-described  and  conveyed  lands,  tenements,  and  heredita- 
ments, to  any  person  or  persons  who  may  be  inclined  to  purchase  the 
same ;  and  to  execute  and  to  acknowledge,  in  due  form  of  law,  deed 
or  deeds  of  conveyance,  unto  the  purchaser  or  purchasers,  his  heir  or 
their  heirs  and  assigns  in  fee-simple  absolute  and  upon  the  further 
tmst  that  they,  the  said  trustees,  or  a  majority  of  them,  or  the  survi- 
vors of  them  herein  appointed,  or  hereafter  to  be  appointed  agreea- 
bly to  the  mode  hereinafter  directed,  shall  and  do  pay  and  apply,  of 
and  every  the  sum  and  sums  of  money  or  other  proceeds  to  be  raised 
or  paid  by  tiie  rents  or  sales  of  the  said  lands  and  collections  of  the 
said  notes,  or  any  part  or  parts  thereof,  to  the  proper  use  of  the 
United  States,  until  the  sum  of  one  hundred  and  twenty  thousand 
three  hundred  and  eight  dollars,  which  is  now  agreed  upon  by  the 
said  parties  of  the  first  part,  of  the  one  part ;  and  the  honorable 
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Jesse  B.  Thomas,  as  the  legally  authorized  agent  of  the  United 
States,  of  the  other  part,  as  the  sum  now  due,  together 
[  *  104  ]  with  *  interest  on  the  said  sum  of  money,  at  the  rate  of  six 
per  centum  per  annum  until  paid ;  retaining  thereout,  how- 
ever, their,  the  said  trustees',  expenditures,  and  a  reasonable  compen- 
sation for  their  trouble  and  services,  returning  and  paying  the  over- 
plus, if  any,  to  the  said  president,  directors,  and  company  of  the  said 
Bank  of  Vincennes,  their  successors  or  assignees ;  and  also  upon 
thi&  further  trust,  as  to  all  such  parts  of  the  said  lands  and  premises, 
either  in  fee  or  under  mortgage,  as  shall  remain  unsold,  that  they,  the 
said  trustees,  and  their  successors,  shall  stand  seised  thereof  to  the 
use  of  the  United  States,  until  the  debt  aforesaid  shall  be  fully  paid 
and  discharged,  and  thereafterwards  to  the  use  of  the  said  president, 
directors,  and  company,  their  successors  and  assigns  forever,  pro- 
vided always,  and  it  is  hereby  expressly  agreed  and  declared  by  and 
between  the  parties  of  these  presents,  that  in  case  of  the  death  of 
either  or  any  one  or  more  of  the  said  trustees  hereinbefore  named,  or 
of  any  trustees  hereafter  to  be  appointed,  it  shall  and  may  be  lawful 
to  and  for  the  said  secretary  of  the  treasury  of  the  United  States  for 
the  time  being,  at  any  time  or  times  tiiereafter,  by  deed  duly  executed, 
to  fill  up  such  vacancies ;  and  the  said  trustees,  when  so  appointed 
by  the  secretary  of  the  treasury  as  aforesaid,  shall  all  of  them  have 
the  like  power  and  authority  to  act  in  the  several  trusts  according  to 
the  true  intent  and  meaning  of  these  presents,  as  fully  and  amply, 
to  all  intents  and  purposes,  as  if  such  new  or  other  trustee  or  trus- 
tees had  been  actually  named  herein  by  the  said  president,  directors, 
and  company  of  the  said  Bank  of  Vincennes;  and  provided,  also, 
that  no  trustee  now  appointed,  or  to  be  hereafter  named  and  appoint- 
ed as  above  directed,  shall  in  any  event  be  liable  for  any  more  than 
he  shall  receive,  nor  for  any  loss  or  damage  not  occasioned  wilfully 
and  designedly  by  such  trustee,  or  through  his  gross  and  wilful  negli- 
gence." 

Neither  the  hcAendum  nor  the  grant  in  this  deed  contains  the  word 
heirs. 

The  tenant  further  offered  in  evidence,  proceedings  under  a  judicial 
sale  of  the  title  to  the  excepted  square  above  mentioned,  by  which 
Badollett,  Harrison,  and  Buntin,  the  trustees  under  the  deed  of  the 
bank,  became  the  purchasers  of  the  legal  title  to  that  square,  which 
was  conveyed  to  them  in  fee-simple  in'1827,  and  also  introduced  evi- 
dence to  show  that  he  was  in  possession  under  the  trustees  with  a 
contract  to  purchase  of  them  the  entire  tract  of  land  demanded. 

The  plaintiff  then  put  in  evidence  the  record  of  a  quo  warrcmto 
against  the  bank,  by  which  it  appeared  that  in  July,  1822,  a  judg- 


DECEMBER  TERM,  1851.  49 

Neilfon  u,  Lagow.    12  H. 

ment  of  forfeiture  was  rendered  against  that  corporation,  and  all  its 

ftaochises  and   property  seized  into  the  possession   of  the   State ; 

and  he  offered  proof  that  BadoUett,  Harrison,  and  Buntin 

*  purchased  the  legal  title  to  the  reserved  square  as  trustees,  [  *  105  ] 

and  that  the  money  paid  by  them  was  from  the  funds  of 

the   United  States,  supplied  by  the  order  of  the  secretary  of  the 

treasury,  and  that  all  the  trustees  were  deceased  when  the  action 

was  brought 

At  the  request  of  the  plaintiff  the  court  gave  the  following  instruc- 
lions :  — 

1.  That  on  the  proof  of  possession  as  owners  by  the  Steam- Mill 
Company  in  1820,  and  of  the  conveyance  by  the  company  to  Lagow, 
of  June,  1827,  Lagow,  the  plaintiff,  is  entitled  to  recover,  unless  the 
defendant  has  shown  a  better  title. 

2.  That  the  7th  section  of  the  act  of  congress  of  1st  of  May,  1820, 
forbids  ^the  purchase  of  any  land  on  account  of  the  United  States," 
unless  authorized  by  act  of  congress. 

3.  That  the  term  "purchase  of  land"  in  law,  and  in  the  act  of 
congress,  means  any  and  every  mode  of  acquiring  an  interest  in  real 
estate  other  than  by  inheritance. 

4.  That  if  the  government  is  prohibited  from  purchasing  land 
directly  in  its  own  name,  it  is  also  prohibited  from  purchasing  indi- 
rectly in  the  name  of  an  agent  or  trustee. 

5.  That  if  there  is  any  act  of  congress  or  law  authorizing  the  con- 
veyance from  the  bank  to  the  trustees,  it  is  incumbent  on  the  defend- 
ant to  show  it ;  and  from  the  fact  that  the  defendant  does  not  set  up 
any  such  act  or  law,  the  jury  may  infer  there  is  none. 

6.  That  all  acts,  deeds,  and  agreements,  contrary  to  the  plain  lan- 
guage, or  even  to  the  policy,  of  an  act  of  congress,  are  void. 

7.  That  if  the  deed  of  trust  from  the  bank  is  contrary  to  the  letter 
or  to  the  spirit  and  meaning,  or  to  the  policy  of  the  act  of  the  1st 
May,  1820,  it  is  void ;  and  the  interest  which  the  bank  then  had  in 
the  land  remained  in  the  bank. 

The  court  refused  to  give  the  following  instruction  requested  by 
the  defendant:  — 

"  That  it  was  competent  for  the  Bank  of  Vincennes  to  make  a 
deed  to  trustees  for  the  benefit  of  the  United  States,  and  such  a  deed 
is  valid  and  lawful  for  the  purpose  for  which  it  was  made.  To  which 
refosal  of  the  court  the  defendant  at  the  time  excepted." 

A  verdict  having  been  rendered  in  favor  of  the  plaintiff,  a  motion 
for  a  new  trial  was  made  and  refused,  and  in  conformity  with  the 
practice  of  that  court,  exceptions  were  taken  to  such  refusal,  and 
having  been  allowed,  the  case  went  by  appeal  to  the  supreme  court 
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of  Indiana,  which  is  the  highest  court  of  that  State.  So  that  the 
record,  presented  to  the  supreme  court  an  assignment  of  three  alleged 
errors,  being  the  same  relied  on  as  causes  for  a  new  trial  in  the  court 
below,  namely :  — 

1.  For  the  error  of  the  court  in  misdirecting  the  jury. 
[  *  106  ]       •2.  For  the  refusal  of  the  court  to  give  the  instructions  to 
the  jury  asked  by  the  defendant. 

3.  Because  the  verdict  is  contrary  to  the  law  and  evidence. 

The  supreme  court  affirmed  the  judgment  of  the  circuit  court,  and 
under  the  25th  section  of  the  judiciary  act,  1  Stats,  at  Large,  85,  the 
defendant  has  brought  the  record  to  this  court  by  a  writ  of  error. 

To  present  intelligibly,  the  legal  merits  of  the  case  at  one  view, 
and  to  show  what  question  is  here  for  decision,  it  should  be  stated 
that,  by  the  law  of  Indiana,  as  expounded  by  the  supreme  court  of 
that  State,  The  State  Bank  v.  State,  1  Blackf.  267,  whatever  real 
property  was  held  by  the  bank,  when  its  charter  was  annulled,  went 
to  the  grantors  thereof;  that  as  Lagow  and  others,  whose  rights 
he  is  alleged  to  have  acquired,  were  the  grantors  of  this  land  to  the 
bank,  it  became  material  to  ascertain,  whether  the  bank  had  any  and 
what  title  to  the  land,  when  its  franchises  were  seized ;  that  the  bank 
having  conveyed  by  deed  to  BadoUett  and  others  as  trustees,  before 
the  forfeiture  took  effect,  the  validity  of  that  deed  was  necessarily 
drawn  in  question ;  that  the  court  did  in  effect  decide,  that  according 
to  the  true  construction  of  section  7th  of  the  act  of  congress  of  May 
1, 1820,  3  Stats,  at  Large,  568,  the  defendant  could  take  no  title 
under,  or  through  that  deed,  the  same  being  void  by  force  of  that 
act ;  and  consequently  the  title  remained  in  the  bank  and  passed  to 
Lagow  when  the  charter  of  the  bank  was  vacated. 

The  question,  therefore,  which  arises  upon  this  writ  of  error  is, 
whether  the  supreme  court  of  Indiana  rightly  construed  the  act  of 
congress,  which  is  in  these  words :    "  That  no  land  shall  be  pur 
chased  on  account  of  the  United  States,  except  under  a  law  author* 
izing  such  purchase." 

The  deed  in  question  conveyed  the  land  to  BadoUett  and  others, 
in  trust  to  sell  so  much  thereof  as  might  be  necessary  to  raise  suffi 
cient  money  to  pay  a  debt  due  from  the  bank  to  the  United  States. 
It  is  dear  this  was  not  in  any  sense  a  purchase  of  land  on  account 
of  the  United  States.  In  the  land  itself,  the  United  States  acquired 
by  the  deed,  no  interest  They  were  not  even  clothed  with  a  right  to 
acquire  such  an  interest  through  the  aid  of  a  court  of  equity ;  for 
their  title  was  not  to  the  whole  proceeds  of  the  lands,  whatever  they 
might  be,  but  only  to  so  much  of  them  as  might  be  necessary  to  pay 
the  debt  of  the  bank.     To  this  extent  both  the  creditor  and  the 
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debtor  had  the  right  to  insist  on  a  sale,  and  whatever  residue  of  laud 
should  remain,  was  by  force  of  the  deed,  operating  by  ra  sans  of  a 
shifting,  or  secondary  use,  to  go  to  the  bank  upon  payment  in  fall 
of  the  debt  due  to  the  United  States.  It  is  true,  the  deed 
*  contains  some  language,  which,  taken  by  itself,  might  raise  [  *  107  ] 
a  use,  executed  in  the  United  States ;  but  it  is  well  settled 
That  such  language  is  controlled,  by  an  intent,  manifested  in  the 
instrument,  to  have  the  legal  estate  remain  in  trustees,  to  enable 
them  to  execute  a  trust  which  the  deed  declares ;  and  where,  as  in 
this  case,  the  trust  is  to  sell  and  convey  in  fee-siinple  absolute,  a 
legal  estate  is  vested  in  the  trustees  commensurate  with  the  interest 
which  they  must  convey  in  execution  of  the  trust  Mott  v.  Buxton, 
7  Ves.  201 ;  Leonard  r.  Sussex,  2  Vern.  526;  and  the  cases  in  note 
(/)  to  Chapman  v.  Blissett,  Cas.  Temp.  Talbot,  145-150;  Trent  v. 
Hanning,  7  East,  99 ;  Doe  v.  Willan,  2  B.  &  A.  84. 

It  is  clear,  therefore,  that  these  trustees,  and  not  the  United  States, 
took  the  land  under  this  deed,  and  that  the  latter  acquired  no  interest 
in  the  land  as  such.  This  court  has  applied  the  same  principles  to 
the  case  of  an  alien,  in  Craig  v.  Leslie,  3  Wheat.  563,  which  set- 
tles that  a  devise  of  land  to  a  citizen  as  a  trustee,  upon  a  trust  to  sell 
the  land  and  pay  over  the  proceeds  to  an  alien,  is  a  valid  trust,  and 
the  interest  of  the  alien  is  not  subject  to  forfeiture.  See  also  Anstice 
V.  Brown,  6  Paige,  448,  if  it  were  necessary,  therefore,  we  should  hold 
that  the  act  of  congress  was  not  applicable  to  this  conveyance,  be- 
cause by  it  no  title  to  land  was  purchased  on  account  of  the  United 
States. 

But  we  do  not  think  .it  necessary  to  rest  the  decision  of  the  case 
exclusively  on  this  ground ;  for  in  our  judgment  the  act  of  congress 
does  not  prohibit  the  acquisition  by  the  United  States  of  the  legal 
title  to  land,  without  express  legislative  authority,  when  it  is  taken 
by  way  of  security  for  a  debt.  It  is  the  duty  of  the  secretary  of  the 
treasury  to  superintend  the  collection  of  the  revenue,  and  of  the 
coraptroUer  of  the  treasury  to  provide  for  the  regular  and  punctual 
payment  of  all  moneys  which  may  be  collected,  and  to  direct  prose- 
cutions for  all  debts  which  may  be  due  to  the  United  States.  1 
Stats,  at  Large,  65,  66.  To  deny  to  them  the  power  to  take  security 
for  a  debt  on  account  of  the  United  States,  according  to  the  usual 
methods  provided  by  law  for  that  end,  would  deprive  the  govern- 
ment of  a  means  of  obtaining  payment,  often  useful,  and  sometimes 
indispensably  necessary.  That  such  power  exists  as  an  incident  to 
ihe  general  right  of  sovereignty,  and  may  be  exercised  by  the  proper 
department  if  not  prohibited  by  legislation,  we  consider  settled  by  the 
rases  of  Dngan's  Ex'rs.  v.  United  States,  3  Wheat.  17^'  '^Tnited 
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States  V.  Tingey,  6  Pet  117 ;  United  States  v.  Bradley,  10  Pet  343 ; 
United  States  v.  Linn,  15  Pet  290. 

These  cases  decide,  that  the  United  States  being  a  body  politic, 
as  an  incident  to  their  general  right  of  sovereignty,  have  a  capacity 

to  enter  into  contracts  and  take  bonds,  by  way  of  security, 
[  *  108  J  •in  cases  within  the  sphere  of  their  constitutional  powers, 

and  appropriate  to  the  just  exercise  of  those  powers,  through 
the  instrumentality  of  the  proper  department,  when  not  prohibited 
by  law,  although  not  required  to  do  so  by  any  legislative  act ;  and 
we  think  this  same  power  extends  to  and  includes  taking  security 
upon  property  for  a  debt  already  due.  The  assumption,  that  con- 
gress intended  by  the  act  in  question  to  prohibit  the  just  exercise 
of  this  useful  power,  is  wholly  inadmissible.  In  United  States  t?. 
Hodge  et  ah  6  How.  279,  a  postmaster  had  made  a  mortgage  of 
property,  real  and  personal,  to  secure  to  the  post-office  department 
the  sum  of  $65,000,  or  such  other  sum  as  might  be  found  due  on  a 
settlement  six  months  after  the  mortgage.  This  mortgage  embraced 
debts  already  due,  and  gave  time  to  the  debtor.  The  sureties  on  his 
official  bond  relied  on  its  giving  time  as  discharging  them  firom  their 
obligation.  It  is  manifest  that  if  the  mortgage  were  void  there  was 
an  end  of  the  case,  yet  it  is  nowuere  suggested  that  it  was  invalid, 
and  it  is  treated  by  the  court  as  an  operative  and  effectual  instru- 
ment The  object  of  any  form  of  conveyance  by  way  of  security  is 
not  to  acquire  the  dominion  and  ownership  of  land,  nor  even  to 
invest  funds  therein,  but  simply  to  obtain  payment  of  the  debt 
secured.  This  is  the  principal  thing  to  which  all  others  are  inci- 
dental. It  may  happen  that,  by  the  foreclosure  of  a  mortgage  con- 
taining no  power  of  sale,  the  mortgagee  may  become  the  owner  of 
the  land  under  the  mortgage;  but  this  is  not  the  object  which  the 
parties  have  in  view  when  the  mortgage  is  made,  and  takes  place 
only  because  their  main  end  is  not  attained,  and  by  force  of  proceed- 
ings which  ensue  afterwards  because  their  main  end  is  not  attained. 
Such  a  transaction  is  essentially  different  from  a  purchase  of  land  in 
which  the  parties  have  nothing  in  view  but  to  exchange  for  the  pres- 
ent dominion  and  title  of  the  land  acquired  by  the  purchaser,  the 
money,  or  other  price  paid  to  the  seller,  and  in  analogous  cases  the 
distinction  between  these  transactions  has  been  recognized.  An 
alien  cannot  have  an  action  to  enforce  the  title  to  land  which  he 
has  taken  by  way  of  purchase ;  but  this  court  has  decided,  in  Hughes 
et  aL  V.  Edwards  et  ux,  9  Wheat.  489,  that  an  alien  mortgagee  may 
have  the  aid  of  a  court  of  equity  to  foreclose  a  mortgage  by  a  sale, 
because  the  debt  is  the  principal  thing  and  the  land  only  an  incident. 
So,  though  a  corporation  was  by  its  charter  authorized  to  take  mort- 
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gages  for  debts  previously  contracted,  it  has  been  held  that  a  mort- 
gage to  secure  a  debt  contracted  at  the  time  the  mortgage  was  given, 
was  valid,  because  the  intention  of  the  legislature  was  only  to  prevent 
the  corporation  from  purchasing  lands,  and  not  to  prohibit  it  from 
taking  security,  in  good  faith,  for  the  payment  of  its  debts. 
•  Silver  Lake  Bank  v.  North,  4  Johns.  C.  R.  370 ;  Baird  v.  [  *  109  ] 
Bank  of  Washington,  11  8.  &  R.  411.  It  is  the  opinion 
of  the  court,  that  by  the  true  construction  of  the  act  of  congress  now 
in  question,  the  government  are  not  prohibited  from  taking  security 
upon  lands,  through  the  action  of  the  proper  department,  for  debts 
due  to  the  United  States,  and  that  the  court  erred  in  giving  the  act 
SQcfa  a  construction  as  to  avoid  the  deed  from  the  bank  to  the 
trustees. 

The  trustees  purchased,  at  a  judicial  sale,  the  legal  title  to  the 
reserved  square,  and  paid  for  it  out  of  the  money  of  the  United 
States;  but  they  had  previously  taken  in  trust,  by  way  of  security, 
an  equitable  title  thereto,  and  this  transaction,  though  under  the 
forms  of  a  purchase,  was,  in  truth,  nothing  more  than  relieving  this 
parcel  of  land  of  an  incumbrance,  so  that,  when  they  should  sell, 
they  might  obtain  the  entire  benefit  of  the  security.  The  purpose 
was  precisely  the  same  as  that  which  induced  the  conveyance  to 
them  by  the  bank,  and  is  not  a  purchase  by  the  United  States,  pro- 
hibited by  the  act  of  congress,  for  the  same  reasons  that  the  original 
conveyance  is  not  within  that.  act. 

It  remains  io  consider  another  view  taken  in  argument  by  the 
counsel  for  the  defendant  in  error.  The  argument  is,  that  the  supreme 
court  of  Indiana  may  have  affirmed  the  judgment  of  the  circuit  court, 
upon  the  ground  that  the  deed  to  the  trustees  not  containing  the 
wcw'd  heirs,  conveyed  only  a  life-estate,  the  reversion  remaining  in 
the  bank ;  and  that,  as  the  trustees  were  all  dead  when  the  action 
was  brought,  the  estate  in  fee-simple  in  possession  had  reverted  to  the 
plaintiff  Lagow.  It  has  been  settled,  by  a  series  of  decisions  in  this 
court,  beginning  with  Miller  v:  Nichols,  4  Wheat.  311,  and  coming 
down  to  Smith  v.  Hunter,  7  How.  738,  that  it  must  appear  from  the 
record  that  the  highest  court  of  the  State  passed  on  one  of  the  ques- 
tions described  in  the  twenty-fifth  section  of  the  judiciary  act ;  and 
different  modes  in  which  this  may  appear  by  the  record  are  pointed 
out  in  Armstrong  v.  The  Treasurer  of  Athens  Company,  16  Pet  281. 
It  has  never  been  held  that  the  record  of  the  proceedings  of  the 
highest  court  must  state  in  terms  a  misconstruction  by  that  court  of 
the  act  of  congress.  It  is  enough  that  it  is  an  inference  of  law,  from 
the  inspection  of  the  whole  record,  that  the  highest  court  did  thus 
misconstrue  an  act  of  congress,  and  annul  a  right  or  title,  otherwise 
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valid,  by  reason  of  such  misoonstruction.  Any  other  role,  confining 
this  court  to  an  inspection  of  that  part  of  the  record  which  sets  out 
the  proceedings  of  the  highest  court  alone,  would  be  a  departure  from 
the  general  principle,  that  the  whole  of  an  instrument  is  to  be  looked 
at  to  determine  the  effect  of  each  part  of  it,  would  present  for  decis- 
ion an  artificial  and  not  a  real  case ;  and,  inasmuch  as  the 
[  *  110  ]  •  highest  state  court  often  simply  affirms  or  reverses  the 
judgment  below,  would,  in  all  such  cases,  deprive  the  citizen 
of  the  rights  secured  to  him  by  the  constitution  and  the  twenty-fifth 
section  of  the  judiciary  act.  And  it  has  been  the  practice  of  this 
court,  whenever  necessary,  to  look  at  the  record  of  the  proceedings 
of  the  inferior  state  court  in  connection  with  the  proceedings  of  the 
highest  court,  in  order  to  deduce  therefirom  the  points  decided  by  the 
latter.  Now  the  bill  of  exceptions  taken  in  this  case  in  the  circuit 
court  shows  that  the  construction  of  the  act  of  congress  was  in  ques- 
tion in  that  court,  was  misconstrued  there,  and  a  deed,  under  which 
the  plaintiff  in  error  deduced  title,  was  decided  to  be  void  by  reason 
of  such  misconstruction. 

This  decision  being  excepted  to,  was,  by  the  appeal,  brought  be- 
fore the  supreme  court ;  and  when  that  court  determined  that  the 
judgment  of  the  circuit  court  be  in  all  things  affirmed,  it  must  be 
taken  that  the  supreme  court  affiri;ned  the  correctness  of  the  decision 
thus  excepted  to,  unless  it  appears  by  the  record  that  they  proceeded 
on  some  other  ground ;  and  so  the  inquiry  still  remains,  whether  the 
supreme  court  did  not  affirm  the  judgment  of  the  circuit  court,  upon 
the  ground  suggested  in  argument  by  the  counsel  for  the  defendant 
in  error,  that  the  deed  in  question  conveyed  only  a  life-estate,  which 
had  terminated  before  action  brought  We  cannot  make  that  deduc- 
tion from  this  record.  It  does  not  appear  that  the  question,  what 
that  deed  conveyed,  if  valid,  was  in  any  manner  raised  in  the  circuit 
or  supreme  court;  and,  assuming  that  the  supreme  court  were  rot 
confined  on  the  appeal  to  points  raised  in  the  court  below,  but  might 
have  decided  upon  any  ground  shown  by  the  record  before  them  to 
be  tenable,  we  cannot  infer  that  the  decision  rested  on  this  ground, 
because  we  are  of  opinion  it  is  not  tenable.  If  it  had  appeared 
affirmatively  in  the  record  that  the  supreme  court  did  decide  that  the 
deed  conveyed  only  a  life-estate,  this  court  would  not  inquire  into 
the  correctness  of  that  decision ;  but  when  put  to  infer  what  points 
may  have  been  raised,  and  what  that  court  did  decide,  we  cannot 
infer  that  they  decided  wrong;  otherwise,  nothing  would  be  necessary 
in  any  case  to  prevent  this  court  from  reversing  an  erroneous  judg- 
ment under  the  twenty-fifth  section  of  the  judiciary  act,  but  that 
counsel  should  raise  on  the  record  some  point  of  local  law,  however 
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erroneous,  and  suggest  that  the  court  below  may  have  rested  its 
judgment  thereon. 

Now,  on  looking  into  the  deed  from  the  bank  to  the  trustees,  we 
find  that  the  grant  is  to  them  and  their  successors,  in  trust,  to  sell 
and  convey  in  fee-simple  absolute.  The  legal  estate  being 
in  trust,  must  be  commensurate  therewith,  and  will  *  be  [  *  111  ] 
deemed  to  be  so  without  the  use  of  the  usual  words  of 
limitation.  Newhall  v.  Wheeler,  7  Mass.  189 ;  Stearns  i\  Palmer, 
10  Met,  32 ;  Gould  v.  Lamb,  11  Met.  84 ;  Fisher  v.  Fields,  10  Johns. 
505 ;  Welch  v.  Allen,  21  Wend.  147.  As  the  execution  of  the  trust 
required  the  trustees  to  have  a  fee-simple,  in  order  to  convey  one,  we 
are  of  opinion  that  the  deed  to  them  conveyed  a  fee,  and  conse- 
quently we  cannot  infer  that  the  state  court  decided  that  only  a  life- 
estate  passed  by  the  deed. 

The  opinion  of  the  court  is,  that  the  judgment  of  the  court  below 

should  be  reversed,  and  the  cause  remanded  for  another  trial  to  be 

bad  therein. 

UH.488;  6  Wal.  468. 


Nathaniel  Williams,  as  permanent  Trustee  for  the  Creditors  of 
James  Williams,  an  Insolvent  Debtor,  Plaintiff  in  Error,  i;. 
Charles  Oliver,  Robert  M.  Gibbes,  and  Thomas  Oliver, 
Executors  of  Robert  Oliver,  and  John  Glenn,  and  David  M. 
Ferine,  Trustees. 

12  H.  HI. 

Gill  V.  0IiYcr*8  Executors,  1 1  How.  529,  affirmed,  and  tbe  decision  applied  to  this  case. 

If  it  clearly  appear  that  the  decision  of  the  state  court  would  haye  been  the  same,  indepen- 
dent of  a  law  of  the  State,  which  the  plaintiff  in  error  insisted  impaired  the  obligation  of 
a  (Contract,  this  court  will  not  reverse  the  decision  on  that  ground,  and  send  the  case 
back  to  be  again  decided  the  same  way  upon  the  other  ground.  - 

The  particular  facts  of  this  case,  not  stated  in  the  case  in  11  How. 
529,  appear  in  the  opinion  of  the  court. 

T>ulany  and  Schley^  for  the  plaintiff. 

Campbell  and  Johnson^  contra. 

•  Nelson  J.,  delivered  the  opinion  of  the  court.  [  •  119  ] 
This  case  is  not  distinguishable  from  the  case  decided  at 

the  last  term  of  Gill  v,  Oliver's  Executors,  and  which  was  dismissed 
for  w^ant  of  jurisdiction. 

•  It  is  reported  in  11  How.  529.     That  case  involved  the  [  •  120  ] 
right  to  the  share  of  Lyde  Goodwin  as  a  member  of  the 
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'<  Baltimore  Mexican  Company,"  in  the  fnnd  that  had  been  awarded 
to  the  members  of  that  company  by  the  commissioners  under  the 
convention,  of  1839^  with  Mexico.  Oill  claimed  it  as  permanent 
trustee  under  the  insolvent  laws  of  Maryland,  the  benefit  of  which 
Goodwin  had  obtained  in  1817,  on  the  assignment  of  all  his  property . 
for  the  use  of  his  creditors. 

The  executors  of  Oliver  claimed  the  right  of  Goodwin  to  this  fund 
under  an  assignment  made  by  himself  30th  May,  1829. 

The  money  awarded  by  the  commissioners  to  this  company  under 
the  treaty,  had,  by  the  agreement  of  all  parties  claiming  an  interest 
in  the  same,  been  deposited  in  the  Mechanics'  Bank  of  Baltimore, 
to  be  distributed  according  to  the  rights  of  the  respective  parties 
claiming  it 

The  court  of  appeals  of  Maryland  decided  against  the  right  of 
Gill,  as  the  permanent  trustee  of  Goodwin,  under  the  insolvent  pro- 
ceedings^  and  in  favor  of  the  right  of  the  executors  of  Oliver. 

The  case  was  brought  here  by  writ  of  error  for  review,  and  was 
dismissed  as  we  have  stated  for  want  of  jurisdiction. 

The  court  of  appeals  of  Maryland  had  decided  against  the  right  of 
Gill,  on  the  ground  that  the  contract  made  by  the  "  Baltimore  Mexi- 
can Company  "  with  General  Mina,  in  1816,  by  which  means  were 
furnished  him  to  carry  on  a  military  expedition  against  the  territories 
and  dominions  of  the  king  of  Spain,  a  foreign  prince  with  whom 
the  United  States  were  at  peace,  was  in  violation  of  our  neutrality 
act  of  1794,^  and  consequently  illegal  and  void,  and  could  not  be  the 
foundation  of  any  right  of  property,  or  interest  existing  in  Goodwin 
in  1817,  the  date  of  the  insolvent  proceedings,  and  hence,  that  no 
interest  in  the  subject-matter  passed  to  the  permanent  trustees,  setting 
up  a  title  under  them. 

After  the  revolutionary  party  in  Mexico  haxi  achieved  their  inde- 
pendence, and  about  the  year  1825,  the  public  authorities,  under 
the  new  government,  recognized  this  claim  of  the  Baltimore  Com- 
pany, as  valid  and  binding  upon  it,  and  as  such  it  w^as  brought 
before  the  board  of  commissioners,  under  the  convention  of  1839, 
and  allowed. 

It  was  not  denied  on  the  argument,  and,  indeed,  could  not  have 
been,  successfully,  that  the  contract  with  General  Mina,  in  1816,  was 
illegal  and  void,  having  been  made  in  express  violation  of  law ;  and 
hence  that  no  interest  in,  or  right  of  property  arising  out  of  it,  legal 
or  equitable,  could  pass,  in  1817,  the  date  of  the  insolvent  proceed- 
ings of  Goodwin,  to  the  trustee,  for  the  benefit  of  his  credi- 
[  *  121  ]  tors.      But  it  was   urged,  that  the  subsequent  '^recogni 

1  8  Stats,  at  Large,  526.  ^  1  Ibid.  881. 
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tiOD  and  adoption  of  the  obligation  by  the  new  government,  had 
relation  back,  so  as  to  confirm  and  legalize  the  original  transaction, 
and  thereby  give  operation  and  effect  to  the  title  of  the  trustee  at  the 
date  mentioned. 

And  npon  this  ground  it  was  insisted  that  the  decision  of  the  court 
below,  denying  the  right  of  Gill,  the  permanent  trustee,  was  a  decision 
against  a  right  derived  under  the  treaty  and  award  of  the  commis- 
sioners, which  therefore  brought  the  case  within  the  25th  section  of 
the  judiciary  act.' 

Undoubtedly,  upon  this  aspect  of  the  case,  and  assuming  that  there 
was  any  well-founded  ground  to  be  found  in  the  record  for  maintain- 
ing it,  jurisdiction  might  have  been  very  properly  entertained ;  and 
the  question  as  to  the  effect  of  the  recognition  of  the  obligation  by 
Mexico,  and  award  under  the  treaty  in  pursuance  thereof,  upon  the 
right  claimed  by  the  trustee  under  the  insolvent  proceedings,  examined 
and  decided.  The  decision  below,  in  this  aspect  of  the  case,  must 
have  involved  the  effect  and  operation  of  the  treaty,  and  award  of  the 
commissioners  under  it 

But,  a  majority  of  the  court  were  of  opinion  that  no  such  question 

'  existed  in  the  case,  or  was  decided  by  the  court  below ;  and  that 

the  only  one  properly  arising,  or  that  was  decided,  was  the  one  growing 

oat  of  the  contract  with  Oeneral  Mina  of  1816,  and  of  the  effect 

and  operation  to  be  given  to  it  under  the  insolvent  laws  of  Maryland. 

The  money  awarded  to  the  Mexican  company  was  a  fund  in  court, 
and  had  been  brought  in  by  the  consent  of  all  parties  concerned,  for 
distribution  according  to  their  respective  rights.  The  plaintiff  in 
error  claimed  the  share  of  Goodwin,  under  the  insolvent  proceedings 
of  1817,  as  trustee  for  the  creditors  through  the  contract  with  Mina 
— the  defendants  by  virtue  of  an  assignment  from  Groodwin  himself 
in  1829,  after  Mexico  had  recognized  and  acknowledged  the  claim  as 
▼alid.  The  money  had  been  awarded  to  certain  persons  '<  in  trust 
for  whom  it  may  concern,"  without  undertaking  to  settle  the  rights 
of  the  several  claimants.  The  court,  in  giving  effect  and  operation 
to  the  insolvent  laws  of  Maryland,  as  to  the  vesting  of  the  property 
and  estate  of  the  insolvent  in  the  hands  of  the  trustee,  for  the  benefit 
of  the  creditors,  held,  that  no  interest  or  right  could  be  claimed  under 
them  through  the  contract  of  1816,  but  that  the  right  of  Goodwin  to 
the  fund  passed  by  his  assignment  in  1829  to  the  defendants. 

Mr.  Justice  Grier,  in  delivering  the  opinion  of  the  majority  of  the 
court,  speaking  of  that  decision,  observes,  that  in  deciding  the 
question,  the  courts  of  Maryland  have  put  no  construction  on  the 
treaty  or  award  asserted  by  one  party  to  be  the  true  one,  and  denied 
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[  •  122  ]  by  the  other.  It  was  before  them  as  a  fact  only,  atid  *  not 
for  the  purpose  of  constmction.  Whether  this  money  paid 
into  the  court  under  the  award,  and  first  acknowledged  by  Mexico  as 
a  debt  in  1825,  existed  as  a  debt  transferable  by  the  Maryland  in- 
solvent laws  in  1817,  or  whether  it,  for  the  first  time,  assumed  the 
nature  of  a  chose  in  action  transferable  by  assignment  after  1825,  when 
acknowledged  of  record  by  Mexico,  and  passed  by  the  assignment 
of  Lyde  Goodwin  to  Robert  Oliver,  was  a  question  wholly  dehors 
the  treaty  and  award,  and  involving  the  construction  of  the  laws  of 
Maryland  only,  and  not  of  any  treaty,  or  statute,  or  commission,  under 
the  United  States.  And  Mr.  Justice  Woodbury,  who  dissented  on 
the  question  of  jurisdiction,  observes,  that  the  claim,  so  far  as  it 
regards  the  enforcement  of  the  treaty  with  Mexico,  does  not  seem  to 
have  been  overruled  in  terms  by  the  state  court.  That  court  did  not 
decide  that  the  treaty  was  corrupt  or  illegal,  or  in  any  way  a  nullity, 
when  they  held  that  the  original  contract  violated  the  laws  of  neu- 
trality. So  far,  too,  as  regards  the  award  made  by  the  commissioners, 
that  the  Baltimore  Mexican  company,  and  their  legal  representatives, 
had  a  just  claim  under  the  treaty  for  the  amount  awarded,  it  was  not 
overruled  at  all. 

Again,  he  observes,  that  all  must  concede,  that  the  state  court 
speaks  in  language  against  the  Mina  contract  alone  as  illegal,  and  in 
terms  do  not  impugn  either  the  treaty  or  the  award ;  and  it  is  merely 
a  matter  of  inference  or  argument  that  either  of  these  was  assailed, 
or  any  right  properly  claimed  under  them  overruled.  But  it  is  true 
the  court  held  that  Oliver's  executors,  rather  than  the  appellant,  were 
entided  to  the  fund  furnished  by  Mexico,  and  long  subsequent  to 
Mina's  contract ;  but  in  coming  to  that  conclusion,  they  seem  to  have 
been  governed  by  their  own  views  as  to  their  own  laws  and  the 
principles  of  general  jurisprudence.  The  treaty  or  award  contedned 
nothing  as  to  the  point  whether  Gill  or  Oliver's  executors  had  the 
better  right  to  his  share,  but  only  that  the  Mexican  company  and 
their  legal  representatives  should  receive  the  fund.  This  last  the 
court  did  not  question. 

The  decision  of  the  co^rt  below,  therefore,  not  involving  the  validity 
of  the  treaty,  or  award  of  the  commissioners,  or  lawfulness  or  char- 
acter of  the  fund,  but  simply  the  right  and  title  to  the  respective 
shares  claimed  in  it,  after  the  fund  had  been  paid  over  by  the  govern- 
ment, and  brought  into  court  for  distribution  according  to  the  agree* 
ment  of  all  concerned,  and  which  distribution  depended  upon  the 
laws  of  the  State,  a  majority  of  the  court,  taking  this  view  of  the 
case,  held,  that  there  was  a  want  of  jurisdiction,  and  dismissed  the 
writ  of  error ;  and  that  the  decision,  whether  right  or  wrong,  could 
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not  be  the  subject  of  review  ander  the  2dth  section  of  the 
jndiciary  act,  as  it  involved  *no  question,  either  directly  or  [  **  123  J 
by  necessary  intendment,  arising  upon  the  treaty  or  award, 
or  coDuected  with  the  validity  of  either ;  and  if  this  court  were  right 
io  the  view  thus  taken  of  the  case,  there  can  be  no  doubt  as  to  the 
conrectness  of  the  conclusion  arrived  at.  A  different  vie^  of  the  case 
might,  of  course,  lead  to  a  different  conclusion. 

Now,  in  the  case  before  us,  the  plaintiff  in  error  claims  the  share 
of  John  Gooding,  one  of  the  members  of  the  Mexican  company,  as 
permanent  trustee  under  the  insolvent  laws  of  Maryland,  having 
been  appointed  29th  January,  1842,  Gooding  having  taken  the  benefit 
of  these  acts,  and  assigned  his  property  for  the  benefit  of  the  creditors 
as  early  as  1819. 

George  Winchester  had  been  previously  appointed  provisional 
trustee  on  the  23d  June,  1819,  to  whom  all  property  had  been  assigned, 
and  on  the  2d  May,  1823,  had  been  appointed  permanent  trustee, 
and  gave  a  bond  for  the  faithful  execution  of  his  duties  without  surety, 
and  on  the  2d  April,  1825,  sold  the  interest  of  Grooding  in  this  "^hare 
to  Robert  Oliver,  under  an  order  of  sale  made  by  the  Baltimore 
county  court,  having  jurisdiction  in  the  matter,  for  the  consideration 
of  $2,000.  And  in  1841,  the  legislature  of  Maryland  passed  a  law 
confirming  this  sale,  a  doubt  having  been  suggested  as  to  its  validity, 
for  want  of  a  surety  to  the  official  bond  of  the  trustee. 

In  this  state  of  the  case  the  court  of  appeals  of  Maryland  held, 
(hat  the  interest  of  Gooding  in  the  Mexican  contract  did  not  pass, 
under  their  insolvent  laws,  to  the  plaintiff  in  error  as  permanent 
trastee,  for  the  reasons  assigned  in  the  previous  case  of  Gill  v.  Oliver's 
Executors.  And  that  if  it  did  or  could  have  passed  under  these  laws, 
it  passed  to  Winchester,  the  previous  trustee,  in  connection  with  the 
confirming  act  of  the  legislature  1841. 

It  is  apparent^  therefore,  if  the  decision  in  the  case  of  Gill  v.  Oliver's 
executors  involved  no  question  that  gave  to  this  court  jurisdiction  to 
revise  it  here,  as  has  already  been  decided,  none  exists  in  the  case 
before  us ;  for,  as  it  respects  the  question  of  jurisdiction,  the  two 
stand  upon  the  same  footing,  and  involvev  precisely  the  same  prin* 
cnples. 

The  counsel  for  the  plaintiff  in  error  sought  to  distinguish  this  case 
from  the  previous  one,  and  to  maintain  the  jurisdiction  of  the  argu- 
ment, upon  the  ground  that  the  act  of  the  legislature  of  Maryland 
of  1841,  confirming  the  authority  of  Winchesterj  the  permanent 
trustee,  was  in  contravention  of  a  provision  of  the  constitution  of  the 
United  States,  as  a  "  law  impairing  the  obligation  of  contraqts." 

But,  admitting  this  to  be  so,  (which  we  do  not,)  stiU,  the  admiss'OK 


60  SUPREME  CX)UBT  OF  THE  UNITED  STATES. 

Williams,  Trastee,  o.  Oliver.    12  H. 


would  not  affect  the  result.  For  the  decision  upon  the  pre- 
[  •  124  ]  vious  •branch  of  the  case  denied  to  the  plaintiff  any  right 
tO|  or  interest  in,  the  fund  in  question,  as  claimed  under  the 
insolvent  proceedings,  as  permanent  trustee,  and  hence  he  was 
deemed  disabled  from  maintaining  any  action  founded  upon  that 
claim.^         4 

It  was  of  no  importance,  therefore,  as  it  respected  the  plaintiff 
in  the  distribution  of  the  fund,  whether  it  was  rightfully  or  wrongfully 
awarded  to  Oliver's  executors.  He  had  no  longer  any  interest  in  the 
question. 

In  order  to  give  jurisdiction  to  this  court  to  revise  the  judgment 
of  a  state  court,  under  the  25th  section  of  the  judiciary  act,  a  question 
must  not  only  exist  on  the  record,  actually  or  by  necessary  intend- 
ment, as  mentioned  in  that  section  and  the  decision  of  the  court  as 
there  stated,  but  the  decision  must  be  controlling  in  the  disposition  of 
the  case ;  or,  in  the  language  of  some  of  the  cases  on  the  subject,  "  the 
judgment  of  the  state  court  would  not  have  been  what  it  is,  if  there 
had  not  been  a  misconstruction  of  some  act  of  congress,  or  a  decision 
against  the  validity  of  the  right,  title,  privilege,  or  exemption  set  up 
under  it"  3  Pet  292,  302.  Or,  as  stated  by  Mr.  Justice  Story,  in 
Crowell  v.  Randell,  10  Pet.  392, 'where  he  reviewed  all  the  cases, 
it  must  appear  "from  the  facts  stated  by  just  and  necessary  in- 
ference, that  the  question  was  made,  and  that  the  court  below  must, 
in  order  to  have  arrived  at  the  judgment  pronounced  by  it,  have  come 
to  the  very  decision  of  that  question  as  indispensable  to  that  judg- 
ment" And  in  a  recent  case,  6  How.  341,  following  out  the  doctrine 
of  the  previous  cases  :  "  It  is  not  enough  that  the  record  shows  that 
the  plaintiff  in  error  contended  and  claimed  that  the  judgment  of  the 
court  impaired  the  obligation  of  a  contract,  and  violated  the  provisions 
of  the  constitution  of  the  United  States,  and  that  this  claim  was 
overruled  by  the  court ;  but  it  must  appear  by  clear  and  necessary 
intendment,  that  the  question  must  have  been  raised,  and  must  have 
been  decided,  in  order  to  induce  the  judgment" 

It  is  not  intended,  nor  to  be  understood,  from  these  cases,  that  the 
question,  thus  material  to  the  decision  arrived  at,  must  be  confined 
exclusively  and  specially  to  the  construction  of  the  treaty,  act  of 
congress,  &c.,  in  order  to  give  the  jurisdiction,  as  this  would  be  too 
narrow  a  view  of  it  Points  may  arise  growing  out  of,  and  connected 
with  the  general  question,  and  so  blended  with  it  as  not  to  be  separ- 
ated, and,  therefore,  falling  equally  within  the  decision  contemplated 
by  the  26th  section.  The  cases  of  Smith  v.  The  State  of  Maryland, 
6  Cranch,  286,  and  Martin  v.  Hunter's  Lessee,  1  Wheat  304,  355. 
afford  illustrations  of  this  principle. 
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Now,  as  the  decision  of  the  question  involving  the  right 
and  *title  of  the  plaintiff  in  eiror  to  Gooding's  interest  in  this  [  *  125  ] 
fond  under  the  insolvent  proceedings  was  against  him  in 
the  eonrt  below,  and  was  one  which,  in  onr  judgment,  involved 
only  a  question  of  state  law,  and,  therefore,  not  the  subject  of  revis- 
ion here,  and  was  conclusive  upon  his  rights,  and  decisive  of  the 
case,  it  follows  that  we  have  no  jurisdiction  within  the  principle  of 
the  cases  to  which  we  have  referred ;  for  the  determination  of  the 
court  upon  the  validity  of  the  act  of  the  legislature  of  1841,  in  no 
way  controlled  the  judgment  at  which  the  court  arrived,  as  respected 
the  plaintiflF.  That  turned  upon  the  decision  as  to  the  right  of  the 
plaintiff  to  the  fond  under  the  insolvent  proceedings,  as  permanent 
trustee  of  Gooding,  and  whatever  might  have  been  the  opinion  of 
the  court  upon  the  other  question,  the  result  of  their  judgment  would 
have  been  the  same. 

For  the  reason,  therefore,  that  this  case  falls  directly  within  the 
decision  of  Gill  v.  Oliver's  Executors,  11  How.  529,  and  is  not  dis- 
tinguishable from  it,  the  case  must  take  the  same  direction,  and  be 
dismissed  for  want  of  jurisdiction. 

12  EL  125;  17  H.  282,  289 :  20  H.  685 ;  24  H.  817;  6  Wal.'268. 


Nathaniel  Williams,  as  permanent  Trustee  for  the  Creditors  of 
John  Gooding,  an  Insolvent  Debtor,  v.  Charles  Oliver,  Robert 
M.  GiBBEs,  and  Thomas  Oliver,  Executors  of  Robert  Oliver, 
and  John  Glenn  and  David  M.  P^rrine,  Trustees. 

12  H.  125. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  •  126  ] 

This  case  involves  the  same  principles  as  the  case  of 
Williams,  permanent  trustee  of  James  Williams,    12   How.  Ill, 
already  decided ;  and  we  refer  to  the  opinion  there  delivered,  for 
onr  decision  in  this  case. 
The  case  is  dismissed  for  want  of  jurisdiction. 


Grbenberrt  Dorset,  Complainant  and  Appellant,  v,  Samuel 

Packwood* 

12  H.  126. 

upon  ft  bin  for  specific  performance  of  a  contract  to  coaTe^r  land,  held^  that  the  complainant 
was  not  entitled  to  a  decree.  1.  Because  he  had  shown  no  performance  or  offer  to  perform^ 
on  his  own  part  2.  Because  an  agreement  to  convej  in  consideration  of  payments  to  be 
made  oat  of  the  profits  of  the  vendof's  lands,  was  not  a  contract  which  a  court  of  equity 
wold  enforce.    3.  That  the  oomplainaat  had  abandoned  and  released  his  claim. 

TOL.  XIX.  6 
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Appeal  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  The  case  is  stated  in  the  opinion  of  the 
court. 

Bender sonj  for  the  appellant 

Butter^  contra. 

[  *  134  ]       *  Grier,  J.,  delivered  the  opinion  of  the  court. 

The  record  of  this  case  covers  840  pages ;  and  the  ab- 
stracts and  briefs  of  counsel,  nearly  300.  But  as  the  merits  of  the 
case,  when  extricated  from  the  mass  of  matter  with  which  it  is 
enveloped,  depend  on  the  application  of  undisputed  principles  and 
axioms  of  the  law,  to  a  few  leading  facts,  it  will  not  be  necessary 
that  our  statement  of  it  should  be  proportionally  voluminous. 

Dorsey,  the  complainant  and  appellant,  filed  his  bill  in  the  circuit 
court  of  Louisiana  in  March,  1848,  claiming  the  specific  execution 
of  a  contract  in  writing,  executed  on  the  16th  of  April,  1821,  wliich 
IS  as  follows :  — 

"  Samuel  Packwood,  now  in  the  city  of  New  Orleans,  having 
lately  purchased  the  plantation  heretofore  belonging  to  John  La 
Farge,  situated  below  town,  on  the  right  bank  of  the  river,  about 
eleven  leagues,  binds  himself  his  heirs  and  executors,  to  transfer  unto 
6.  Dorsey,  his  heirs  and  executors,  one  half  of  the  plantation  above 
mentioned,  also  one  half  of  the  slaves,  cattle,  and  stock,  farming 
utensils,  &c.  &c  as  soon  as  said  6.  Dorsey  shall  pay  for  one  half  of 
the  cost  of  said  property,  either  with  his  own  private  means,  or  with 
one  half  of  the  profits  of  the  plantation ;  but  it  is  agreed  upon  and 
well  understood  by  said  G.  Dorsey,  that  Samuel  Packwood,  until 
said  transfer  is  made,  has  the  right  and  privilege  of  selling  and  dis- 
posing and  transferring  of  said  plantation  to  any  person  or  persons 
that  he  may  think  proper  to  sell  to,  without  consulting  or  asking  the 
consent  of  said  G.  Dorsey,  and  the  consent  of  said  G.  Dorsey  shall 
not  be  necessary  to  make  the  sale  good ;  and  it  is  further  agreed 
upon,  that  Samuel  Packwood  is  to  have  the  entire  and  complete 
control  of  said  plantation,  and  every  thing  that  appertains 
[  •  135  ]  to  it.  until  said  transfer  •is  made  to  G.  Dorsey ;  but  if  said 
Packwood  should  sell  at  any  time  previous  to  said  trans- 
fer to  G.  Dorsey,  he  shall  be  answerable  for,  and  shall  account  to 
said  G.  Dorsey  for  one  half  of  the  net  profits  of  said  sale.*' 

At  the  time  this  paper  was  executed,  Packwood  resided  in  New 
York,  but  was  owner  of  valuable  property  in  New  Orleans,  fiom 
which  he  derived  his  principal  income.    Dorsey  was  his  son-in-law, 
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and  a  member  of  the  mercantile  firm  of  Morgan,  Dorsey,  and  Co« 
This  firm  was  in  good  credit,  and  acted  as  the  financial  agent  of 
Packwood,  lending  him  their  acceptances,  and  advancing  money  for 
him,  to  enable  him  to  complete  his  purchases,  up  to  the  time  of  their 
fieulure  and  bankruptcy,  in  1825.  At  this  time  the  firm  was  largely 
in  advance  to  Packwood ;  but  the  balance  due  was  afterwards  paid 
by  him,  with  interest.  Dorsey  had  been  chiefly  instrumental  in  per- 
suading Packwood  to  make  this  purchase,  and  owing  to  his  expecta- 
tion of  a  share  in  the  speculation  in  case  it  should  turn  out  to  be 
profitable,  the  commissions  charged  for  these  financial  accommoda- 
tions were  probably  not  so  great  as  they  otherwise  might  have  been ; 
and  for  the  same  reasons,  also,  Dorsey  took  an  interest  in  the  man^ 
agement  of  the  plantation,  made  additional  purchases,  gave  advice 
and  superintendence,  without  at  first  making  such  additional  charges 
as  might  have  been  made  for  similar  services  rendered  to  a  stranger. 

When  this  purchase  was  made,  the  parties  seem  to  have  expected 
that  after  the  first  payment  of  $25,000  was  made  by  Packwood,  the 
profits  of  the  plantation  might  in  a  great  measure  be  depended  on  to 
iiqtiidate  the  balance  of  its  cost.  But  they  were  greatly  deceived  in 
this  expectation.  For  many  years  the  crops  did  not  equal  the  ex- 
penses ;  so  that,  at  the  time  of  the  failure  of  the  firm  of  Morgan, 
Dorsey,  and  Co.  in  1825,  Packwood  was  in  debt  for  the  planta- 
tion, and  the  additional  purchases  of  land  and  negroes,  a  sum 
exceeding  one  hundred  and  fifty  thousand  dollars,  ($150,000.) 
Dorsey  had  paid  nothing,  and  was  then  unable  to  pay  any  thing. 
The  speculation  seeming  likely  to  turn  out  disastrous,  he  ceas^ 
to  expect  any  advantage  from  it,  or  claim  any  interest  in  it,  and 
accordingly,  he  advised  Packwood  to  sell  the  greater  part,  if  not 
all  of  it,  ^^with  the  hope  that  he  (Packwood)  might  get  out  of 
the  scrape  in  four  or  five  years."  Indeed,  for  some  years  after  this  it 
appeared  doubtful  whether  Packwood  would  be  able  to  extricate 
himself  firom  his  pecuniary  embarrassments  consequent  on  this  pur- 
diase.  He  finally  succeeded,  however,  after  a  further  struggle  of 
some  twelve  or  fifteen  years,  by  sales  of  his  other  property,  and  the 
profits  of  the  plantation,  to  rescue  himself  firom  impending  ruin,  and 
pay  the  debts  in  which  he  had  been  involved.  During  all 
*  this  time,  Dorsey  was  unable  to  help  Packwood  out  of  his  [  *  136  ] 
difficulties,  and  ceasing  to  consider  his  expectations  from 
Packwood's  contract  with  him  to  be  of  aq^  value,  and  as  it  might 
be  considered  a  doud  upon  the  title,  at  the  request  of  Packwood  be 
voluntarily  executed  and  sent  to  him  the  following  release,  witnessed 
by  his  wife:  — 

"This  is  to  certify,  that  I  hereby  abandon  and  release  unto 
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Mr.  Samuel  Packwood,  any  claim  I  have  or  might  have  to  any 
interest  in  or  to  his  plantation,  in  the  parish  of  Plaquemines,  or 
profits  of  the  same,  by  virtue  of  any  written  document  he  may  have 
given,  or  verbal  promises  made  upon  the  subject." 

New  Orlecms,  20th  Jarvuary^  1836.  G.  Dorset. 

Witness :  E.  H.  Dorsey. 

From  this  time  till  1838,  Dorsey  had  the  agency  of  the  plantation 
under  a  power  of  attorney  from  Packwood.  In  that  year  Packwood 
ccmcelled  his  power  of  attorney,  and  appointed  another  agent,  alleg- 
ing that  Dorsey  had  misused  his  power  by  indorsing  his  principal's 
name  to  sustain  his  private  credit  This  was  the  beginning  of  a  cold- 
ness between  the  parties,  which,  after  the  refusal  of  Packwood  to 
incur  liabilities  for  Dorsey  in  1840,  and  after  the  death  of  Mrs.  Alice 
Packwood,  the  mother  of  Mrs.  Dorsey,  and  the  marriage  of  Pcu^- 
wood  to  a  second  wife,  became  a  bitter  family  quarrel,  followed  by 
much  litigation  between  the  present  parties.  The  nature  and  result 
of  these  suits,  it  is  not  necessary,  for  the  purposes  of  the  present 
case,  to  specify.  Suffice  to  say,  that  Dorsey  now  revived  his  claim 
to  a  share  in  the  Myrtle  Grove  property,  on  the  ground  j;hat  his  half 
of  the  purchase-money  had  been  paid  by  the  rents  and  profits  of  the 
estate,  and  finally  instituted  this  suit  in  March,  1848. 

In  the  original  bill,  the  complainant  founds  his  titie  to  relief  on  an 
alleged  lost  agreement,  dated  on  the  12th  of  April,  1823.  But  after 
the  production  by  the  respondent,  of  this  instrument,  dated  16th  of 
April,  1821,  he  amended  his  bill,  and  made  his  claim  under  it.  The 
respondent,  in  his  answer,  denies  the  existence  of  any  other  agree- 
ment either  written  or  parol,  and  there  is  no  proof  to  show  the  ex- 
istence of  either.  The  right  of  the  complainant  to  relief  will  there- 
fore depend  on  this  instrument  of  writing,  in  connection  with  the 
facts,  a  brief  outline  of  which  we  have  endeavored  to  give,  so  far  as 
we  think  them  material  to  the  decision  of  the  cause. 

There  is  no  allegation  in  the  bill,  or  proof,  that  any  clause  was 
omitted  from  this  instrument,  either  through  mistake  or  inadvertence. 
It  is  signed  by  both  parties  in  presence  of  attesting  witnesses ;  and 
is  expressed  in  clear  and  precise  terms.  But  there  is  one  character- 
istic necessary  to  give  it  validity  as  a  binding  contract,  in 
[  *  137  ]  which  it  is  entirely  deficient.  It  wants  mutuality.  *  It 
imposes  no  obligations  on  Dorsey  whatever.  He  is  not 
bound  either  to  render  services  or  pay  money  as  a  consideration  for 
one  half  the  land.  Packwood  could  not  support  a  suit  upon  it  to 
compel  Dorsey  to  do  any  thing.  It  is  not  an  alternative  obligation, 
because  Dorsey  is  not  bound  to  perform  either  alternative.  The 
allegation,  that  "Dorsey  elected  the  alternative  of  paying  for  the 
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land  oat  of  the  profits,"  (or,  in  other  words,  with  Packwood's 
money,)  amounts  only  to  this :  That  he  was  willing  to  accept  one 
balf  of  the  plantation  as  a  gift,  but  would  pay  no  part  of  the  pur- 
chase money  out  of  his  own  pocket.  Nor  is  there  any  evidence  that 
Dorsey  ever  notified  Packwood  of  his  election  to  do  any  thing.  On 
the  contrary,  in  January,  1825,  before  the  failure  of  the  firm  of  Mor- 
gan, Dorsey,  and  Co.,  when  the  speculation  appeared  likely  to  be  a 
ruinous  one,  he  elects  to  bave  Packwood  "  get  out  of  the  scrape," 
the  best  way  he  could,  and  his  release,  given  in  1836,  shows  his  elec^ 
tion  to  claim  no  interest  in  the  property  whatever.  But  even  assum- 
ing that  Dorsey  was  bound  by  this  contract,  it  cannot  come  within 
the  category  of  alternative  obligations,  where  one  of  the  alternatives 
was  to  pay  with  Packwood's  money,  and  give  nothing  of  his  own. 

^  An  obligation,"  says  Pothier,  ^^  is  not  alternative,  where  one  of 
die  things  is  not  susceptible  of  the  obligation  intended  to  be  con- 
'Yaeted ;  but  in  this  case  the  obligation  is  a  determinate  obligation 
of  the  other.  Therefore,  it  was  decided,  in  1.  72,  §  4,  if.  (2e  solj  that 
if  a  pers<^  promised  me  in  the  alternative  two  things,  whereof  one 
belonged  to  me  already,  that  he  had  not  the  liberty  of  paying  that  in 
lien  of  the  other  —  not  even  although  it  might  afterwards  cease  to 
belong  to  me ;  because  this  not  being,  at  the  time  of  the  contract, 
suaeeptible  of  the  obligation  contracted  in  my  favor,  the  other  only 
was  due ;  cum  re  stia  nemo  deberi  possitP  Evans's  Pothier,  Part  2, 
a  3,  art.  6,  No.  249.  Assuming  the  obligation  to  be  mutual,  Dorsey 
was  bound  to  ''pay  with  his  own  private  means  one  half  of  the  cost" 
of  the  property,  or  offer  to  do  it  within  a  reasonable  time,  before  he 
could  claim  the  interference  of  a  court  of  equity  to  enforce  a  specific 
execution  of  this  contract.  Equity  will  not  decree  the  specific  exe- 
cution of  mere  nude  pacts,  or  voluntary  agreements  not  founded 
on  some  valuable  or  meritorious  consideration.  The  same  rule  is 
applied  to  imperfect  gifts,  inter  vivosy  to  imperfect  voluntary  assign- 
ments of  debts  or  other  property,  to  voluntary  executive  trusts,  and 
to  voluntary  defective  conveyances. 

When  the  obligation  is  mutual,  the  party  asking  a  specific  per- 
formance must  show  that  he  has  been  in  no  default  in  not  having 
performed  the  agreement  on  his  part,  and  that  he  has  taken  all 
pvoper  steps  towards  the  performance.  He  must  show  himself 
desirous,  prompt  and  eager  to  perform  the  contract  If 
*  he  has  been  guilty  of  gross  laches,  or  if  he  applies  for  [  *  138  ] 
relief  after  a  long  lapse  of  time,  unexplained  by  equitable 
ckeomstances,  his  bill  will  be  dismissed. 

it  is  dear,  then,  from  this  statement  of  the  facts  and  law  as  they 

6* 
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affect  this  case,  that  the  complainant  has  not  shown  a  case  which 
will  entitle  him  to  a  decree  in  his  favor. 

For,  1.  If  he  was  bound  at  all,  he  has  shown  no  performance,  or 
offer  of  performance,  after  an  interval  of  twenty-seven  years. 

2.  The  agreement,  by  Packwood,  to  convey  one  half  of  the  land 
purchased  and  paid  for  by  himself,  in  consideration  of  a  payment 
"  from  the  profits  of  the  plantation,"  which  equally  belonged  to 
himself,  was  but  the  promise  of  a  gift,  a  nude  pact  which  equity  will 
not  enforce. 

3.  The  release  by  the  complainant  in  1836,  fifteen  years  after  the 
agreement,  when  he  had  paid  nothing  for  the  land,  either  out  of  his 
own  pocket,  or  even  "  by  the  profits  of  the  plantation,"  (if  such 
could  be  called  a  payment,)  was  a  voluntary  abandonment  of  all 
claim  under  it  Whether,  if  he  had  paid  one  half  the  purchase- 
money,  and  had  a  good  equitable  title  to  the  land,  a  release  without 
a  consideration  would  operate  as  an  equitable  bar  to  his  claim,  we 
need  not  inquire.  But  as  cumulative  evidence  of  a  total  abandon- 
ment of  all  claim  under  an  executory  agreement  of  which  he  had 
performed  no  part,  it  furnishes  an  additional  reason  for  refusing  him 
a  decree,  to  which  he  would  not  be  entitled,  even  if  such  release  had 
never  been  given. 

The  decree  of  the  circuit  court  is,  therefore,  affirmed,  with  costs. 


OiLBERT  C.  Russell,  Appellant,  v,  Daniel  R.  Southard,  Samuel  B 
Tompkins,  and  William  C.  Bullbtt  and  William  H.  Pope, 
Administrators  of  James  Burks,  deceased,  William  L.  Thomp- 
son, Guardian  to  James  Burks,  Samuel  Burks,  Charles  Burks, 
and  Nanct  Burks,  infant  Children  of  James  Burks,  deceased, 
Matilda  Burks  and  John  Burks,  Heirs  of  said  James  Burks,  de- 
ceased. 

12  H.  139. 

On  a  bill  to  redeem,  parol  eridence  is  admissible  to  show  that  what  appears  upon  the  written 
papers  to  have  been  a  conditional  sale  for  an  agreed  price,  was  in  fact  a  loan  of  money, 
and  that  the  land  was  bat  a  security  for  the  money  lent. 

The  inadequacy  of  the  sum  mentioned  in  the  papers  as  the  consideration  of  the  alleged  sale, 
is  an  important  circumstance  to  show  that  the  transaction  was  not  in  truth  a  sale,  but  a 
mortgage ;  and  in  a  doubtfhl  case,  courts  will  incline  to  consider  it  a  mortgage. 

Though  no  personal  security  for  the  repayment  of  the  money  waa  given  in  writing,  yet 
where  the  written  memorandum  ascertains  the  amount  adyanced,  and  the  oral  eridenoe 
shows  it  was  by  way  of  loan,  the  relation  of  debtor  and  creditor  exists  and  assumpMit  will 
lie,  and  the  conveyance  is  a  mortgage. 

Though  a  mortgagee  in  possession  may  take  a  release  ftom  the  mortgagor,  the  traosacdon 
is  to  bo  carefully  scrutinized,  and  if  any  unconscientious  advantage  was  taken,  tho  release 
will  be  set  aside. 

An  account  of  rents  and  profits  is  not  an  inseparable  incident  to  the  redemption  of  a  mort- 
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gage  of  lands;  laches  by  the  mortgagor  may,  and  in  this  case  did,  operate  as  a  waiver  of 

the  right 
A  mortgagee  in  possession,  who  obtains  insurance,  and  pajs  the  premiam,  is  not  acconntable 

to  the  mortgagor  for  what  was  received  under  the  policy. 
The  act  of  March  3,  1803,  i  3,  (2  Stats,  at  Large,  244,)  prohibits  this  court  from  receiving 

new  evidence  on  an  appeal  in  an  equity  cause. 

The  case  is  stated  in  the  opinion  of  the  court 

Underwood  and  Moreheady  for  the  appellant,  (with  whom  was 

NichoktSj  contra. 

•  Curtis,  J^  deKvered  the  opinion  of  the  court  [  *  146  ] 

This  is  a  suit  in  equity  to  redeem  a  mortgage,  brought 
here  by  appeal  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

On  the  24th  day  of  September,  1827,  Russell,  the  complainant, 
conveyed,  by  an  absolute  deed  in  fee-simple,  to  James 
Southard,  *  deceased,  whose  brother  and  devisee,  Daniel  R.  [  *  146  ] 
Southard,  is  the  principal  party  defendant  in  this  bill,  a 
fajm,  containing  216  acres,  situated  about  two  miles  from  the  city 
of  Louisville. 

At  the  time  the  deed  was  delivered,  and  as  part  of  the  same  trans- 
action, Southard  gave  to  Russell  a  memorandum,  the  terms  pf  which 
are  as  follows :  — 

^  Gilbert  C.  Russell  has  sold  and  this  day  absolutely  conveyed  to 
James  Southard,  said  Russell's  farm  near  Louisville,  and  the  tract  of 
land  belonging  to  said  farm,  containing  216  acres,  and  the  possession 
thereof  actually  delivered  on  the  following  terms,  for  the  sum  of 
$4,929.81^  cents,  which  has  been  paid  and  fully  discharged  by  the 
said  Southard  as  follows,  namely :  first  $2,000,  money  of  the  United 
States,  paid  in  hand ;  secondly,  the  transfer  of  a  certain  claim  in  suit 
in  the  Jefferson  circuit  court,  Kentucky,  in  the  name  of  James  South- 
ard against  Samuel  M.  Brown  and  others,  now  amounting  to  the  sum 
of  $1,558.87^ ;  and  thirdly,  the  transfer  of  another  claim  in  the  same 
court,  in  the  name  of  Daniel  R.  Southard  against  James  C.  Johnston 
and  others,  now  amounting  to  the  sum  of  $1,270.94,  as  by  reference 
to  the  records  for  the  more  precise  amounts  will  more  fully  appear. 
The  said  Gilbert  C.  Russell  has  taken,  and  doth  hereby  agree  to  re- 
ceive from  said  Southard  aforesaid,  two  claims  against  Brown,  &c., 
and  James  C.  Johnston,  &c.,  as  aforesaid,  without  recourse  in  any  event 
w^hatever  to  the  said  James  Southard,  or  his  assignor,  Daniel  R.  South- 
sidj  of  the  claim  of  said  Johnston,  &c.,  or  either,  and  to  take  all  risk 
of  collection  upon  himself^  and  make  the  best  of  said  claim  he  can. 
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^'  The  said  James  Southard  agrees  to  resell  and  convey  to  the  said 
Russell,  the  said  farm  and  216  acres  of  land,  for  the  sum  of  forty-nine 
hundred  and  twenty-nine  [dollars]  81^  cents,  payable  four  months  after 
the  date  hereof,  with  lawful  interest  thereon  from  this  date.  And  the 
said  Russell  agrees,  and  binds  himself,  his  heirs,  &c.,  that  if  the  said 
sum  and  interest  be  not  paid  to  the  said  James  Southard,  or  his  as- 
signs, at  the  expuration  of  four  months  £rom  this  date,  that  then  this 
agreement  shall  be  at  an  end,  and  null  and  void ;  and  the  wife  of  said 
Russell  shaU  relinquish  her  dower  within  a  reasonable  time,  as  per 
agreement  of  this  date.  This  agreement  of  resale  by  the  said  James 
Southard  to  the  said  Russell,  is  conditional  and  without  a  valuable 
consideration,  and  entirely  dependent  on  the  payment,  on  or  before 
the  expiration  of  four  months  from  and  after  the  date  hereof,  of  the 
said  sum  of  $4,929.81^,  and  interest  thereon  from  this  date  as  afore- 
said. And  this  agreement  is  to  be  valid  and  obligatory  only 
[  *  147  ]  upon  the  said  James  *  Southard,  upon  the  punctual  payment 
thereof  of  the  sum  and  int^est  as  aforesaid,  by  the  said 
Qilbert  C.  RusselL 

"  In  vdtness  whereof  the  parties  aforesaid  have  hereunto  set  their 
hands  and  seals,  at  Louisville,  Kentucky,  on  this  24th  day  of  Sep- 
tember, 1827.  Gilbert  C.  Russell,  [seal. 

James  Souteabd,         [seal. 

"  Witness  presenti  signed  in  duplicate — 
"  J.  C.  Johnston." 

The  first  question  is,  whether  this  transaction  was  a  mortgage,  or 
a  sale. 

It  is  insisted,  on  behalf  of  the  defendants,  that  this  question  is  to 
be  determined  by  inspection  of  the  written  papers  alone,  oral  evidence 
not  being  admissible  to  contradict,  vary,  or  add  to,  their  contents. 
But  w^e  have  no  doubt  extraneous  evidence  is  admissible  to  inform 
the  court  of  every  material  fact  known  to  the  parties  when  the  deed 
and  memorandum  were  executed.  This  is  clear,  both  upon  principle 
and  authority.  To  insist  on  what  was  really  a  mortgage,  as  a  sale, 
is  in  equity  a  fraud,  which  cannot  be  successfully  practised,  under  the 
shelter  of  any  written  papers,  however  precise  and  complete  they 
may  appear  to  be.  In  Conway  v.  Alexander,  7  Cranch,  238,  C.  J. 
Marshall  says :  '^  Having  made  these  observations  on  the  deed  itself, 
the  court  will  proceed  to  examine  those  extrinsic  circumstances,  which 
are  to  determine  whether  It  was  a  sale  or  a  mortgage ; "  and  in  Morris 
V.  Nixon,  1  How.  126,  it  is  stated :  ^^  The  charge  against  Nixon  is, 
substantially,  a  fraudulent  attempt  to  convert  that  into  an  absohite 
sale,  which  was  originally  meant  to  be  a  security  for  a  loan.     It  is  in 
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this  view  of  the  case  that  the  evidence  is  admitted  to  ascertain  the 
trath  of  the  transaction,  though  the  deed  be  absolute  on  its  face." 

These  views  are  supported  by  many  authorities.  Maxwell  r.  Mon- 
tacnte,  Precedents  in  Ch.  526 ;  Dixon  v.  Parker,  2  Ves.  Sen.  225 ; 
Prince  t;.  Bearden,  1  A.  K.  Marsh.  170 ;  Oldham  v.  Halley,  2  J.  J. 
Marsh,  114;  Whittick  v.  Kane,  1  Paige,  202;  Taylor  v.  Luther, 
2  Sumner,  232 ;  Flagg  v.  Mann,  ibid.  538 ;  Overton  t;.  Bigelow,  3 
Yerg.  613 ;  Brainerd  w.  Brainerd,  15  Conn.  675 ;  Wright  v.  Bates, 
13  Verm.  341 ;  Mclntyre  v.  Humphries,  1  Hoffl  Ch.  R.  331 ;  4  Kent, 
143,  note  A,  and  2  Greenl.  Cruise,  86,  note. 

It  is  suggested  that  a  different  rule  is  held  by  the  highest  court  of 
equity  in  Kentucky.  If  it  were,  with  great  respect  for  that  learned 
court,  this  court  would  not  feel  bound  thereby.  This  being  a  suit  in 
equity,  and  oral  evidence  being  admitted,  or  rejected,  not  by  the  mere 
force  of  any  state  statute,  but  upon  the  principles  of  general  equity 
jurisprudence,  this  court  must  be  governed  by  its  own  views 
of  those  principles.  Robinson  v.  *  Campbell,  3  Wheat  212 ;  [  *  148  ] 
United  States  v.  Howland,  4  ibid.  108 ;  Boyle  v.  Zacharie 
e/  oi  6  Pet  668 ;  Swift  v.  Tyson,  16  ibid.  1 ;  Foxcroft  v.  Mallett, 
4  How.  379.  But  we  do  not  perceive  that  the  rule  held  in  Kentucky 
differs  from  that  above  laid  down.  That  rule,  as  stated  in  Tbomae 
tK  McCormack,  9  Dana,  109,  is  that  oral  evidence  is  not  admissible  in 
opposition  to  the  legal  import  of,  the  deed  and  the  positive  denial  in 
the  answer,  unless  a  foundation  for  such  evidence  had  been  first  lafd 
by  an  allegation,  and  some  proof  of  fraud  or  mistake  in  the  execution 
of  the  conveyance,  or  some  vice  in  the  consideration. 

But  the  inquiry  still  remains,  what  amounts  to  an  allegation  of 
fraud,  or  of  some  vice  in  the  consideration  —  and  it  is  the  doctdne 
of  this  court,  that  when  it  is  alleged  and  proved  that  a  loan  on  se- 
curity was  really  intended,  and  the  defendant  sets  up  the  loan  as  a 
payment  of  purchase*money,  and  the  conveyance  as  a  sale,  both  fraud 
and  a  vice  in  the  consideration  are  sufficiently  averred  and  proved  to 
require  a  court  of  equity  to  hold  the  transaction  to  be  a  mortgage ; 
and  we  know  of  no  court  which  has  stated  this  doctrine  with  more 
distinctness,  than  the  court  of  appeals  of  the  State  of  Kentucky.  In 
Edrington  v.  Harper,  3  J.  J.  Marshall,  355,  that  court  declared :  "  The 
fact  that  the  real  transaction  between  the  parties  was  a  borrowing 
and  lending,  will,  whenever  or  however  it  may  appear,  show  that  a 
deed  absolute  on  its  face  was  intended  as  a  security  for  money ;  and 
whenever  it  can  be  ascertained  to  be  a  security  for  money,  it  is  only 
a  mortgage,  however  artfully  it  may  be  disguised."  We  proceed 
then  to  examine  this  case  by  the  light  of  all  the  evidence,  oral  and 
written,  contained  in  the  record. 
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The  deed  and  memorandum  certainly  import  a  sale ;  the  question 
is,  if  their  form  and  terms  were  not  adopted  to  veil  a  transaction  dif- 
fering in  reality  from  the  appearance  it  assumed  ? 

In  examining  this  question,  it  is  of  great  importance  to  inquire 
whether  the  consideration  was  adequate  to  induce  a  sale.  When  no 
fraud  is  practised,  and  no  inequitable  advantages  taken  of  pressing 
wants,  owners  of  property  do  not  sell  it  for  a  consideration  manifestly 
inadequate,  and,  therefore,  in  the  cases  on  this  subject,  great  stress  is 
justly  laid  upon  the  fact  that  wha^is  alleged  to  have  been  the  price 
bore  no  proportion  to  the  value  of  the  thing  said  to  have  been  sold. 
Conway  v.  Alexander,  7  Cranch,  241 ;  Morris  v.  Nixon,  1  How.  126 ; 
Vernon  v.  Bethell,  2  Eden,  110;  Oldham  v.  Halley,  2  J.  J.  Marsh. 
114 ;  Edrington  v.  Harper,  3  ibid.  354. 

Upon  this  important  fact  the  evidence  leaves  the  court  in  no 

doubt      The  farm,  containing  216  acres,  was  about  two  miles  from 

Louisville,  and  abutted  on  one  of  the  principal  highways 

[  *  149  ]  *  leading  to  that  city.     A  dwelling-house,  estimated  to  have 

cost  from  $10,000  to  $12,000,  was  on  the  land. 

In  May,  1826,  about  sixteen  months  before  this  aUeged  sale.  Bus- 
sell  purchased  the  farm  of  John  Floyd,  and  paid  for  it  the  sum  of 
012,960.  Some  attempt  is  made  to  show,  by  the  testimony  of  Mr. 
Thurston,  that  this  sum  was  not  paid  as  the  value  of  the  land  ;  but 
what  he  says  upon  this  point  is  mere  conjecture,  deduced  by  him 
from  hearsay  statements,  and  cannot  be  allowed  to  have  any  weight 
in  a  court  of  justice.  There  is  some  conflict  in  the  evidence  respect- 
ing the  state  of  the  fences  and  the  agricultural  condition  of  the  lands 
at  the  time  in  question,  but  we  do  not  find  any  proof  that  the  lands 
had  been  permanently  run  down,  or  exhausted ;  and  considering  the 
price  paid  by  Rnssell,  and  the  amount  expended  by  Wing,  his  agent, 
during  the  sixteen  months  he  managed  the  farm,  we  think  the  evi- 
dence shows  that,  though  the  fences  and  buildings  were  not  in  the 
best  condition,  yet  their  state  was  not  such  as  to  detract  largely 
from  the  value  of  the  property.  The  consideration  for  the  alleged 
sale  was  $2,000  in  cash,  and  the  assignment  of  two  claims  then  in 
suit,  amounting,  with  the  interest  computed  thereon,  to  02,829.81, 
not  finally  reduced  to  money  by  Russell,  till  October,  1830,  upwards 
of  three  years  after  the  assignment  Making  due  allowance  for  the 
state  of  the  currency  in  Kentucky  at  that  time,  the  worst  effects  of 
which  seem  to  have  been  then  passing  away,  and  which  must  be 
supposed  to  have  affected  somewhat  the  value  of  the  claims  he  re- 
ceived, as  well  as  of  the  property  he  conveyed,  we  cannot  avoid  the 
conclusion  that  this  consideration  was  grossly  inadequate ;  and  there- 
fore we  must  take  along  with  us,  in  our  investigations,  the  fact  that 
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there  was  no  real  proportion  between  the  alleged  price  and  the  value 
of  the  property  said  to  have  been  sold.  We  have  not  adverted  par- 
ticularly to  the  opinions  of  witnesses  respecting  the  value  of  the 
property,  because  they  have  not  great  weight  with  the  court,  com- 
pared with  the  facts  above  indicated ;  but  there  is  a  general  concur- 
rence of  opinion  that  the  value  of  the  farm  largely  exceeded  the 
alleged  price. 

It  appears  that  Bussell  had  intrusted  the  care  of  this  farm  to  an 
agent  named  Wing,  who  had  contracted  debts  for  which  Bussell  had 
been  sued,  on  coming  to  Louisville  firom  Alabama,  where  he  resided. 
He  was  a  stranger,  without  friends  or  resources  there,  except  this 
farm,  and  in  immediate  and  pressing  want  of  about  $2,000  in  cash. 
Southard,  though  not  proved  to  have  been  a  lender  of  money  at 
usurious  rates  of  interest,  is  shown  to  have  been  possessed  of  active 
capital,  and  not  engaged  in  any  business  except  its  management 
Russell  certainly  attempted  to  sell  the  farm.  Colonel  Wool- 
ley  testifies :  ^  Russell  *  was  anxious  to  sell ;  indeed,  he  was  [  *  150  ] 
importunate  that  I  should  purchase."  And  a  letter  is  pro- 
duced by  the  defendant,  D.  R  Southard,  written  to  James  Southard, 
by  Wing,  containing  a  proposal  for  a  sale.    The  letter  is  as  follows :  — 

"  Sunday,  Noon. 

"  Sir.  Having  had  some  conversation  in  relation  to  Col.  Russell's 
plantation,  I  will  take  the  liberty  of  submitting  for  your  considera- 
tion, first,  how  much  you  will  give  for  the  place,  crops,  stock,  uten- 
sils, and  implements,  or  how  much  without  the  same,  to  be  paid  as 
follows :  in  one  sixth  cash  in  hand,  the  balance  in  one,  two,  three,  four, 
and  five  equal  annual  instalments,  which  may  be  extinguished  at 
any  time,  with  whiskey,  pork,  bacon,  flour,  hemp,  bale  rope,  cotton 
bagging,  at  the  New  Orleans  prices  current,  deducting  therefrom 
freight  accustomary.  Mules  and  fine  horses  will  now  be  taken  at 
appraised  valuation.  Respectfully,  yours,  J.  W.  Wing. 

"  Mb.  Southard. 

^  N.  B.  Please  leave  an  answer  for  me  at  Allan's,  say  this  even- 
ing. Yours,  &c.  J.  W.  W." 

It  does  not  appear  that  any  price  was  spoken  of  between  Russell 
and  Colonel  WooUey,  who  peremptorily  refused  to  purchase ;  nor  is 
any  sum  of  money  mentioned  in  this  letter  of  Wing ;  but,  bearing  in 
mind  Russell's  necessity  to  have  |^2,000  in  cash,  the  ofler  to  take  one 
sixth  cash,  and  the  balance  in  one,  two,  three,  four,  and  five  annual 
instalments,  indicates  that  Russell  then  expected  about  $12,000  for 
the  property,  and  had  that  sum  in  view  as  the  price,  when  these 
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terms  were  proposed.  This  offer  to  sell  differs  so  widely  from  the 
terms  of  the  written  memorandum,  that  it  certainly  does  not  aid  in 
showing  that  the  actual  transaction  was  a  sale.  Peter  Wood  tes- 
tifies that  he  heard  a  conversation  between  James  Southard  and 
Colonel  Russell,  about  the  transfer  of  the  farm  from  Russell  to  South* 
ard,  in  which  Mr.  Southard  proposed  to  advance  money  to  RusseU 
upon  the  farm ;  that  Russell  told  Southard  about  what  he  had  paid 
for  the  farm,  $13,000  or  $14,000,  and  that  he  should  consider  it  a 
sacrifice  at  $10,000 ;  but  no  proposal  was  made  to  give,  or  take,  any 
price  for  the  farm.  That  some  time  after,  Southard  told  him  he  had 
advanced  Russell  between  $4,000  and  $5,000  on  the  place,  but  that, 
in  case  he  owned  the  place,  it  would  cost  him  $10,000.  The  general 
character  of  this  witness  for  truth  and  veracity  is  attacked  by  the  de- 
fendants, and  supported  by  the  plaintifE  His  credibility  finds  sup- 
port in  the  consistency  of  his  statements  with  the  prominent  facts 
proved  in  the  case.     This  is  all  the  proof  touching  the  negotiations 

which  led  to  tiie  contract ;  but  there  is  some  evidence  bear- 
[  *'151  ]   ing  *  directly  on  the  real  understanding  of  the  parties.    Doe* 

tor  Johnston  was  the  subscribing  witness  to  the  written 
memorandum.  He  testifies  that  ^^  James  Southard  and  Gilbert  C. 
Russell,  I  think  on  the  same  day,  presented  the  agreement,  and  asked 
me  to  witness  the  same,  which  I  did.  My  understanding  of  the  con- 
tract was  both  from  Southard  and  RusseU,  and  my  distinct  impression 
is,  that  Russell  was  to  pay  the  money  in  four  months,  and  take  back 
the  farm."  The  intelligence  and  accuracy,  as  well  as  the  fairness  of 
this  witness,  are  not  controverted ;  and  if  he  is  believed,  the  trans- 
action was  a  loan  of  money,  upon  the  security  of  his  farm.  It  is  the 
opinion  of  the  court  that  such  was  the  real  transaction.  The  amount 
and  nature  of  what  was  advanced,  compared  with  the  value  of  the 
farm,  the  testimony  of  Wood  as  to  the  offer  of  Southard  to  make  an 
advance  of  money  on  the  farm,  and  bis  subsequent  declaration  that 
he  had  done  so,  and  the  information  given  by  both  parties  to  Doctor 
Johnston,  that  Russell  was  to  pay  the  money  at  the  end  of  four 
months,  present  a  case  of  a  loan  on  security,  and  are  not  overcome 
by  the  answer  of  Southard  and  the  written  memorandum. 

It  is  true,  Daniel  R.  Southard,  answering,  as  he  declares,  from  per- 
sonal knowledge,  sets  out,  with  great  minuteness,  a  case  of  an  abso- 
lute and  unconditional  sale ;  the  written  contract  by  his  brother  to 
reconvey  being,  as  he  says,  a  mere  gratuity  conferred  on  Russell  the 
next  day,  or  the  next  but  one,  after  this  absolute  sale  and  conveyance 
had  been  fully  completed.  But  this  account  of  the  transaction  is  so 
completely  overthrown  by  the  proofs,  that  it  was  properly  abandoned 
by  the  defendants'  counsel,  as  not  maintainable.     We  entertain 


DECEMBEfi  T£RM,  1851.  78 

Bndsell  0.  Soathard.    13  H. 

grave  doubts  whether,  aft»  relying  on  an  absolute  sale  in  his  answer, 
it  is  open  to  him  to  set  up  in  defence  a  conditional  sale  ;  but  it  cam 
not  be  doubted,  that  the  least  effect  justly  attributable  to  such  a  de- 
parture from  the  facts,  is  to  deprive  his  answer  of  all  weight,  as  evi- 
denoe,  on  this  part  of  the  case. 

In  respect  to  the  written  memorandum,  it  was  clearly  intended  to 
manifest  a  conditional  sale.  Very  uncommon  pains  are  taken  to  do 
this.  Indeed,  so  much  anxiety  is  manifested  on  this  point,  as  to 
make  it  apparent  that  the  draftsman  considered  he  had  a  somewhat 
difficult  task  to  perform.  But  it  is  not  to  be  forgotten,  that  the  same 
language  which  truly  describes  a  real  sale,  may  also  be  employed  to 
eat  off  the  right  of  redemption,  in  case  of  a  loan  on  security ;  that  it  is 
the  duty  of  the  court  to  watch  vigilantly  these  exercises  of  skill,  lest 
tb^  should  be  effectual  to  accomplish  what  equity  forbids ;  and  that, 
in  doubtful  cases,  the  court  leans  to  the  conclusion  that  the  reality 
was  a  mortgage,  and  not  a  sale.  Conway  v»  Alexander, 
7  Cranch,  218 ;  •Flagg  v.  Mann,  2  Sumner,  633 ;  Secrest  v.  [  •  162  j 
Tomer,  2  J.  J.  Marsh.  471;  Ediington  v.  Harper,  3  J.  J. 
Marsh.  364 ;  Crane  v,  Bonnell,  1  Green,  Ch.  B.  264 ;  Robertson  i;. 
Campbell,  2  Call,  421;  Poindexter  v.  Mc  Cannon,  1  Dev.  Eq.  Cas. 
»73. 

It  is  true,  Bussell  must  have  given  his  assent  to  this  form  of  the 
memorandum ;  but  the  distress  for  money  under  which  he  then  was, 
fisces  him  in  the  same  condition  as  other  borrowers,  in  numerous 
cases  reported  in  the  books,  who  have  submitted  to  the  dictation  of 
the  lender  under  the  pressure  of  their  wants ;  and  a  court  of  equity 
does  not  consider  a  consent,  thus  obtained,  to  be  sufficient  to  fix  the 
rights  of  the  parties.  *<  Necessitous  men,"  says  the  Lord  Chancellor, 
in  Vernon  v.  Bethell,  2  Eden,  113,  ^  are  not,  truly  speaking,  free  men ; 
but,  to  answer  a  present  emergency,  will  submit  to  any  terms  that 
the  crafty  may  impose  upon  them." 

The  memorandum  does  not  contain  any  promise  by  Bussell  to  re- 
pay the  money,  and  no  personal  security  was  taken ;  but  it  is  settled 
that  this  circumstance  does  not  make  the  conveyance  less  effectual 
as  a  mortgage.  Floyer  v.  Lavington.  1  P.  Wms.  268;  Lawley  v. 
Hooper,  3  Atk.  278 ;  Scott  v.  Fields,  7  Watts,  360 ;  Flagg  v.  Mann, 
2  Sumner,  633 ;  Ancaster  v.  Mayer,  1  Bro.  C.  C.  464.  And  conse- 
quently it  is  not  only  entirely  consistent  with  the  conclusion  that  a 
mortgage  was  intended,  but  in  a  case  where  it  was  the  design  of  one 
of  the  parties  to  clothe  the  transaction  with  the  forms  of  a  sale,  in 
order  to  cut  off  the  right  of  redemption,  it  is  not  to  be  expected  that 
the  party  would,  by  taking  personal  security,  effectually  defeat  his 
own  attempt  to  avoid  the  appearance  of  a  loan.  * 

VOL.  XIX.  7 
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It  has  been  made  a  question,  indeed|  whether  the  absence  of  the 
personal  liability  of  the  grantor  to  repay  the  money,  be  a  condosive 
test  to  determine  whether  the  conveyance  was  a  mortgage.  In 
Brown  v.  Dewey,  1  Saud£  Ch.  R.  56,  the  cases  are  reviewed  and  the 
result  arrived  at,  that  it  is  not  conclusive.  It  has  also  been  main- 
tained that  the  proviso,  or  condition,  if  not  restrained  by  words  show- 
ing that  the  grantor  had  an  option  to  pay  or  not,  might  constitute 
the  grantee  a  creditor.  Ancaster  v.  Mayer,  1  Bro.  C.  C.  464;  2 
Ghreenl.  Cruise,  82  n,  3.  But  we  do  not  think  it  necessary  to  deter- 
mine either  of  these  questions ;  because  we  are  of  opinion  that  in  this 
case  there  is  sufficient  evidence  that  the  relation  of  debtor  and  cred- 
itor was  actually  created,  and  that  the  written  memorandum  ascer- 
tains the  amount  of  the  debt,  though  it  contains  no  promise  to  pay  it. 
In  such  a  case  it  is  settled,  that  an  action  of  assumpsit  will  lie.  Til- 
son  v.  Warwick  Gas-Ligbt  Co.  4  B.  &  C.  968 ;  Yates  v.  Aston,  4  Ad. 
&  El.  N.  S.  182 ;  Burnett  v.  Lynch,  5  B.  &  C.  589 ;  Elder  v.  Rouse, 

16  Wend.  218. 
[  *  153  ]       *  Some  reliance  was  placed  on  the  facts,  that  in  August, 

1830,  the  plaintiff  wrote  a  letter  to  his  wife  requesting  her 
to  release  her  dower,  and  that,  in  October,  1830,  Russell  surrendered 
the  written  memorandum,  under  circumstances  which  will  be  pres- 
ently stated.  It  is  urged  that  these  acts  show  he  understood  the 
original  transaction  was  not  a  mortgage.  But  the  utmost  effect 
justly  attributable  to  these  acts  is,  that  Russell  thought  he  then  had 
no  farther  claim  to  the  property,  and  this  belief  may  as  well  have 
arisen  from  the  terms  of  the  memorandum,  as  from  his  knowledge 
that  a  sale  was  intended.  In  our  judgment,  however,  these  acts, 
taken  in  connection  with  other  facts  proved,  do  not  tend  to  support 
the  defendants'  case.  Russell  had,  by  his  written  contract  to  procure 
the  release  of  his  wife's  dower,  subjected  himself  to  pay  liquidated 
damages  to  the  extent  of  three  thousand  dollars ;  and  he  might  desire 
to  escape  from  this  liability  by  having  his  wife  release  her  right,  even 
if  he  then  believed  he  bad  a  right  to  redeem  and  expected  to  redeem; 
for,  in  that  event,  such  release  could  do  neither  him  nor  his  wife  any 
harm.  But,  on  the  other  hand,  if  he  then  thought  he  had  no  such 
right,  it  would  be  a  balancing  of  disadvantages  to  have  such  a  release 
made,  and  the  question  would  be,  whether  the  right  of  dower  was 
more  important  than  the  liability  to  damages.  And,  as  to  the  sur- 
render of  the  written  memorandum  in  October  following,  it  appears, 
from  the  testimony  of  Colonel  WooUey,  that  Russell,  even  after  this 
surrender,  thought  he  had  a  just  right  of  redemption,  though  he 
undoubtedly  believed  that  it  was  greatly  embarrassed,  if  not  lost,  by 
his  failure  to  pay  on  the  stipulated  day  and  by  his  relinquishment  of 
the  written  memorandum. 
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The  conclusion  at  which  we  have  airiTed  on  this  part  of  the  case 
is,  that  the  transaction  was,  in  substance,  a  loan  of  money  upon  the 
security  of  the  farm,  and  being  so,  a  court  of  equity  is  bound  to  look 
through  the  forms  in  which  the  contrivance  of  the  lender  has  envel- 
oped it,  and  declare  the  conveyance  of  the  land  to  be  a  mortgage. 

Being  of  opinion  that  this  was  in  its  origin  a  mortgage,  the  next 
inquiry  is,  whether  the  right  of  redemption  has  been  extinguished. 
In  October,  1830,  Russell  was  temporarily  in  Louisville,  and,  while 
there,  called  on  Southard,  and  informed  him  there  was  a  mistake  of 
one  hundred  dollars  in  the  computation  of  the  amount  due  on  the 
claims  assigned  to  him.  Southard  insisted  it  was  the  mistake  of  W. 
Pope,  who,  he  said,  was  Russell's  agent,  and  that  he.  Southard,  was 
not  liable  to  make  it  good  He  also  set  up  a  claim  that  be  had  a 
right  to  redeem,  or,  as  D.  R.  Southard  says,  re-purchase  the  farm. 
This,  also.  Southard  denied.  It  does  not  appear,  from  any  proofs, 
what  further  negotiations,  if  any,  took  place  between  the 
parties ;  but  *  the  result  was,  that,  on  the  payment  by  [  *  154  ] 
Southard  of  one  hundred  dollars,  Russell  wrote  and  signed 
the  following  receipt  on  the  back  of  the  written  memorandum,  which 
he  surrendered  to  Southard : — 

"  Received,  6th  Oct.,  1830,  of  James  Southard,  by  the  hand  of 
Daniel  Southard,  one  hundred  dollars,  which  makes  the  two  debts 
o^rBrovini  and  Johnston,  with  the  $2,000,  amount  to  the  sum  of 
m,d20.81j ;  and  nothing  but  the  act  of  God  shall  prevent  the  relin- 
quishment of  dower  of  Mrs.  Russell  being  deposited  in  the  clerk's 
office  by  the  Ist  of  January  next.  This  is  in  full  of  all  demands 
upon  J.  Southard. 

(Signed)  Gilbert  C.  Russell."    [SeaL] 

A  mortgagee  in  possession  may  take  a  release  of  the  equity  of 
redemption.    Hicks  v.  Cook,  4  Dow,  P.  C.  16 ;  Hicks  v.  Hicks  et  aL 
5  Gill  &  Johns.  85.    But  such  a  transaction  is  to  be  scrutinized,  to 
eee  whether  any  undue  advantage  has  been  taken  of  the  mortgagor. 
Especially  is  this  necessary  when  the  mortgagee,  in  the  inception 
and  throughout  the  whole. conduct  of  the  business,  has  shown  him- 
self ready  and  skilful  to  take  advantage  of  the  necessities  of  the 
bonrower.     Strong  language  is  used  in  some  of  the  cases  on  this 
sabject.     It  was  declared  by  Lord  Redesdale,  in  Webb  v.  Rorke,  2 
Sch.  ic  Lef.  673,  that  ^  courts  view  transactions  of  that  sort  between 
mortgagor  and  mortgagee  with  considerable  jealousy,  and  will  set 
aside  sales  of  the  equity  of^  redemption,  where,  by  the  influence  of 
his  incumbrance,  the  mortgagee  has  purchased  for  less  than  others 
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would  have  given."  And  Chancellor  Kent,  in  Holdridge  v.  Gillespie, 
2  Johns.  Ch.  R.  34,  says,  '^  the  fairness  and  the  value  must  distinctly 
appear."  Wrixon  v.  Cotter,  1  Ridg.  295;  St  John  v.  Turner,  2  Vem. 
418.  But  strong  expressions,  used  with  reference  to  the  particular 
facts  under  consideration,  however  often  repeated  by  subsequent 
writers,  cannot  safely  be  taken  as  fixing  an  abstract  rule.  We  think 
that,  inasmuch  as  the  mortgagee  in  possession  may  exercise  an  undue 
influence  over  the  mortgagor,  especially,  if  the  latter  be  in  needy 
circumstances,  the  purchase  by  the  former  of  the  equity  of  redemp- 
tion, is  to  be  carefully  scrutinized,  when  firaud  is  charged ;  and  that 
only  constructive  fraud,  or  an  unconscientious  advantage  which 
ought  not  to  be  retained,  need  be  shown,  to  avoid  such  a  purchase. 
But  we  are  unwilling  to  lay  down  a  rule  which  would  be  likely  to 
prevent  any  prudent  mortgagee  in  possession,  however  fair  his  inten- 
tions may  be,  from  purchasing  the  property,  by  making  the  validity 
of  the  purchase  depend  on  his  ability  afterwards  to  show  that  he 
paid  for  the  property,  all  that  any  one  would  have  been 
[  •  156  ]  willing  to  give.  *  We  do  not  deem  it  for  the  benefit  of 
mortgagors  that  such  a  rule  should  exist. 

In  this  case  it  is  unnecessary  to  rely  on  such  a  rule.  For  by  his 
own  showing,  in  his  answer,  it  is  dear  that  Daniel  R.  Southard,  as 
the  agent  of  his  brother,  either  paid  no  consideration  whatever  for 
ihe  extinguishment  of  the  equity,  or  at  the  utmost  only  $100.  We 
think  nothing  was  paid  for  it;  and  that  the  surrender  of  this  right, 
daimed  by  Russell  and  denied  by  Southard,  was  insisted  on  as  a 
condition  for  the  correction  of  an  actual  mistake,  which  Southard 
was  justly  obliged  to  correct,  without  any  condition  ^  and  we  do  not 
hesitate  to  declare,  that  a  release  of  this  equity,  obtained  by  the 
mortgagee  in  possession,  under  a  denial  by  him  of  the  existence  of 
the  right  to  redeem,  for  no  consideration  at  all,  or  as  a  condition  for 
the  correction  of  a  mistake  which  in  equity  he  was  bound  to  correct, 
the  written  defeasance  having  been  purposely  so  prepared  as  appar- 
ently to  cut  off  the  right  of  redemption  prior  to  the  time  when  the 
equity  was  released,  cannot  stand  in  a  court  of  equity. 

Indeed,  if  it  were  not  for  Russell's  subsequent  acquiescence,  of 
which  we  shall  speak  hereafter,  the  question  would  not  admit  of  a 
moment's  doubt.  Though  this  acquiescence  is  not  without  effect 
upon  the  complainant's  rights,  as  will  presently  be  seen,  yet  we  do 
not  think  that,  under  the  special  circumstances,  it  ought  to  operate 
as  a  bar,  to  prevent  redemption*  The  absence  of  all  valuable  con- 
sideration for  the  surrender  of  the  equity,  and  the  circumstances  of 
distress  under  which  it  was  made,  and  ^ich,  so  far  as  appears,  con- 
tinued to  exist  down  to  the  filing  of  the  bill,  coupled  with  the  convic- 
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tion,  which  we  think  Rtisseli  miBtakenly  entertained,  that  his  rights 
were  probably  destroyed,  must  i»eyent  us  from  allowing  the  lapse  of 
time  to  be  a  positive  bar. 

The  inquiry  then  arises,  on  what  terms  is  the  redemption  to  be 


An  account  of  the  rents  and  profits  is  ordinarily  an  incident  to  a 
decree  for  redemption  against  a  mortgagee  in  possession.  But  it  is 
not  an  inseparable  incident  This  right  to  an  account  may  be  ex- 
tiaguished  by  a  release^  or  an  accord  and  satisfaction,  or  it  may 
be  barred  by  such  neglect  of  the  mortgagor  to  assert  his  claim,  as 
fenders  it  unfair  for  him  to  insist  on  an  account  extending  over  the 
whole  period  of  possession,  and  unjust  towards  the  mortgagee  to 
order  such  an  account.  A  mortgagee  in  possession  is  deemed  by  a 
court  of  equity  a  trustee ;  but  there  is  no  other  than  a  constructive 
trust,  raised  by  implication,  for  the  purpose  of  a  remedy,  to  prevent 
iiqustice;  Kane  v.  Bloodgood,  7  Johns.  Ch.  R.  Ill ;  and  it  would  be 
eontrary  to  the  ftmdamental  principles  of  equity,  to  imply 
a  trust,  the  execution  of  *  which  might  work  injustice.  Ajid  [  *  156  ] 
accordingly  it  will  be  found,  that  in  such  cases,  courts  of 
equity  have  refused  to  order  accounts  against  qtuisi  trustees. 

Thus,  in  Dormar  v.  F(»tescue,  3  Atk.  130,  Lord  Hardwicke,  speak- 
ii^  of  the  case  of  an  heir  in  possession  under  a  legal  titie,  which  he 
is  obliged  by  a  decree  to  surrender  to  one  having  an  equitable  title, 
says,  the  court  will  order  an  account  from  the  time  the  titie  accrued, 
unless  upon  special  circumstances ;  as  ^  when  there  hath  been  any 
default,  or  laches,  in  the  plaintiff,  in  not  asserting  his  titie  soon^, 
but  he  has  lain  by,  there  the  court  has  often  thought  fit  to  restrain  it 
to  the  filing  <^  tiie  bill."  So  in  Pettiward  v.  Frescott,  7  Ves.  541,  a 
ease  of  constructive  trust,  Sir  William  Grant  restrained  the  account 
of  the  rents  and  profits  to  the  time  of  filing  the  bill,  on  account  of 
the  lapse  of  nearly  twenty  years ;  and  similar  cases  may  be  fopnd 
referred  to  in  Drummond  v.  The  Duke  of  St.  Albans,  5  Ves.  433, 
and  note  8  to  page  439 ;  and  in  Roosevelt  v.  Post,  1  Ed.  Ch.  R.  579. 
Indeed,  in  Acherly  v.  Roe,  5  Ves.  565,  where  there  was  a  trust  created 
of  a  term,  for  the  purpose  of  raising  a  sum  of  money,  and  the  cestui 
que  trust  had  been  long  in  possession  without  objection.  Lord  Chan- 
cellor Loughborough  refrised  even  to  carry  the  account  back  to  the 
filing  of  the  bill,  upon  the  social  circumstances  of  that  case.  This 
eoort,  in  Green  v.  Biddle,  8  Wheat  78,  gave  its  sanction  to  the  rule 
as  laid  down  by  Lord  Hardwicke,  and  declared  it  to  be  fully  sup- 
ported by  the  authorities. 

This  bill  was  filed  afb^  the  lapse  of  nineteen  years  and  eight 
months  from  the  time  tiie  loan  became  payable.    James  Southard, 

7* 
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the  original  mortgagee,  had  then  been  dead  many  years.  More  than 
sixteen  years  had  elapsed  since  the  defeasance  was  surrendered;  and 
though  we  are  satisfied  Russell  was  under  great  embarrassments, 
and  though  we  are  of  opinion  he  himself  believed  his  right  to  redeem 
was  probably  extinguished  by  the  terms  of  the  defeasance,  and  its 
surrender,  yet  his  neglect  to  look  into  and  assert  his  rights,  must  not 
be  allowed  to  subject  the  defendants  to  the  risk  of  injustice.  The 
defendants,  and  James  Southard,  have  treated  the  property  as  their 
own,  and  have  improved  its  condition.  There  is  no  suggestion  of 
waste  in  the  bill.  The  value  of  the  land  has  greatly  appreciated, 
from  the  growth  of  the  neighboring  city ;  and  though  we  think  James 
Southard  designed  to  take  an  unconscientious  advantage  of  Russell, 
and  that  the  defendant,  R.  R.  Southard,  obtained  the  surrender  of  the 
defeasance,  under  such  circumstances  as  rendered  it  constructiyely 
fraudulent,  yet  neither  of  them  appears  to  have  concealed  any  facts 
from  Russell,  or  to  have  done  any  thing  to  prevent  him  from  exhibit- 
ing his  real  case  to  counsel.  To  such  a  case,  the  language 
[  •  157  ]  of  the  vice-chancellor,  in  Bowes  v.  East  London  *  W.  W. 
Co.  3  Mad.  384,  exactly  applies.  '*  The  plaintiff  ought  to 
have  looked  into  his  rights ;  and  as  by  his  negligence  to  obtain  infor- 
mation concerning  them  and  to  assert  them,  the  lessees  may  have 
been  led  to  expenditure  on  the  premises,  the  benefits  of  which  they 
vdll  lose,  I  shall  not  direct  an  account  beyond  the  filing  of  the  bill." 
To  this  extent  his  acquiescence  must  be  taken  to  have  concluded  his 
right,  and  we  shall  direct  that  the  account  of  the  interest  due  upon 
the  money  loaned,  and  of  the  rents  and  profits  of  the  farm,  commence 
at  the  date  of  the  filing  of  the  bilL 

We  can  perceive  no  ground  for  charging  Southard  with  the  money 
received  from  the  insurance  company,  on  account  of  the  destruction 
of  the  house.  He  was  in  possession,  claiming  to  be  the  absolute 
owner  of  the  farm  and  its  appurtenances.  He  obtained  the  policy  to 
cover  his  interest,  and  paid  the  premium.  If  there  were  any  equities 
against  him  arising  out  of  the  receipt  of  this  money,  they  would  be 
in  favor  of  the  underwriters,  and  not  of  the  mortgagor.  Carpenter  v. 
Providence  Washington  Ins.  Co.  16  Pet,  601. 

It  remains  only  to  advert  to  the  cases  of  the  defendants,  who  claim 
as  purchasers  under  D.  R.  Southard.  The  questions  arising  therein 
were  not  argued  by  counsel,  and  upon  looking  into  that  part  of  the 
record,  we  find  some  of  them  not  capable  of  being  fully  settled  upon 
the  facts  therein  disclosed. 

It  was  probably  understood  by  counsel,  that  these  questions  would 
remain  for  consideration^  in  the  court  below^  if  the  case  should  be 
remanded. 


DECEMBER  TERM,  1851.  79 

Biusell  V,  Southard.    19  H. 

Samuel  D.  Tompkins  daims  to  have  been  a  purchaser  for  valuable 
consideration  of  thirty  acres  of  this  land,  and  to  have  received  a  deed 
of  conveyance  thereof,  and  paid  a  part  of  the  consideration-money 
without  notice  of  Russell's  title,  and  before  the  institution  of  this 
suit.  He  also  claims  to  have  made  permanent  and  valuable  improve- 
ments on  the  land  purchased  by  him,  but  whether  before  or  since  the 
institution  of  this  suit  does  not  appear.  William  H.  Pope,  as  the 
executor  and  trustee  of  his  feither,  William  Pope,  claims  that  his 
£BLther  in  his  lifetime,  purchased  at  a  sale  on  four  executions  against 
Southard  another  part  of  these  lands,  and  that  Southard  omitted  to 
redeem  the  land  by  paying  what  was  due  on  three  of  the  execu- 
tions, and  a  suit  is  shown  by  the  record  to  be  pending  in  the  court 
of  appeals  of  Kentucky,  wherein  Russell's  right  to  redeem  is  in  con- 
testation. 

Matilda  Burks,  the  widow  of  James  Burks,  deceased,  and  John 
Burks,  one  of  the  sons  of  James,  and  William  L.  Thompson,  as 
guardian  of  other  children  of  James,  and  James  Guthrie,  assignee 
of  J.  R.  Trunstall,  the  husband  of  a  daughter  of  James, 
^  claim  a  lien  on  these  lands  by  virtue  of  a  mortgage  thereof  [  *  158  ] 
executed  by  Daniel  R.  Southard,  and  Southard  insists  that 
Guthrie  has  been  paid;  it  is  not  ascertained  whether  the  debts 
intended  to  be  secured  on  these  lands,  are  or  are  not,  fully  secured 
upon  other  lands  of  Daniel  R.  Southard,  which  are  embraced  in  the 
same  mortgage.  In  this  posture  of  the  cause,  it  is  not  practicable 
for  the  court  to  pass  finally  upon  the  rights  of  these  parties ;  and  the 
cause  will  therefore  be  remanded,  without  deciding  upon  the  exist- 
ence or  extent  of  the  right  of  either  of  them  as  a  purchaser. 

A  decree  is  to  be  entered,  reversing  the  decree  of  the  court  below, 
witti  costs,  declaring  that  the  conveyance  firom  RusseU,  the  com- 
plainant, to  James  Southard,  was  a  mortgage,  and  that  Russell  is 
entitled  to  redeem  the  same,  and  remanding  the  cause  to  the  circuit 
court,  with  directions  to  proceed  therein  in  conformity  with  the  opin- 
ion of  this  court  and  as  the  principles  of  equity  shall  require. 

After  the  opinion  of  the  court  was  pronounced,  a  motion  was 
made  on  behalf  of  the  appellees  for  a  rehearing,  and  to  remand  the 
cause  to  the  circuit  court  for  further  preparation  and  proof,  upon  the 
ground  that  new  and  material  evidence  had  been  discovered  since 
the  case  was  heard  and  decided  in  that  court 

Sundry  affidavits  were  filed,  showing  the  nature  of  the  evidence 
which  was  said  to  have  been  discovered. 

The  opinion  of  the  court  upon  this  motion  was  delivered  by  Mr. 
Chief  Justice  Tanet. 

The  decree  of  the  circuit  court,  in  this  case,  was  reversed  during 
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the  present  term,  and  a  decree  entered  in  favor  of  the  ap- 
[  *  159  ]  pellant  *  A  motion  is  now  made  in  behalf  of  Daniel  R. 
Southard,  one  of  the  appellees,  to  set  aside  the  decree  in 
this  court,  and  to  remand  the  case  to  the  circuit  court  for  further 
preparation  and  proof,  upon  the  ground  that  new  and  material  evi- 
dence has  been  discovered  since  the  case  was  heard  and  decided  in 
that  court.  In  support  of  this  motion,  affidavits  have  been  filed 
stating  the  evidence  newly  discovered,  and  that  it  was  unknown  to 
him  when  the  case  was  heard  in  the  court  below. 

It  is  very  clear  that  affidavits  of  newly  discovered  testimony  can- 
not be  received  for  such  a  purpose.  This  court  must  affirm  or  reverse 
upon  the  case  as  it  appears  in  the  record.  We  cannot  look  out  of  it, 
for  testimony  to  influence  the  judgment  of  this  court  sitting,  as  an 
appellate  tribunal.  And,  according  to  the  practice  of  the  court  of 
chancery  from  its  earliest  history  to  the  present  time,  no  paper  not 
before  the  court  below  can  be  read  on  the  hearing  of  an  appeal. 
Eden  v.  Earl  Bute,  1  Bro.  Par.  Cas.  465 ;  3  Bro.  Far.  Cas.  546 ; 
Studwell  V.  Palmer,  5  Paige,  166. 

Indeed,  if  the  established  chancery  practice  had  been  otherwise, 
the  act  of  congress  of  March  3, 1803,  expressly  prohibits  the  intro- 
duction of  new  evidence,  in  this  court,  on  the  hearing  of  an  appeal 
from  a  circuit  court,  except  in  admiralty  and  prize  causes. 

The  motion  is,  therefore,  overruled. 

18  H.  268;  16  Q.  547;  19  H.  289;  1  B.  488. 


Moses  B.  Iybs,  Plaintiff  in  Error,  v.  The  Mbrohants  Bank  of 

Boston. 

12  EL  159. 

An  appeal-bond,  conditioned  that  the  obligors  will  pay  all  costs  and  damages  which  thej 
may  be  adjudged  to  pay  by  reason  of  the  appeal  being  broken,  and  the  question  of  the 
extent  of  their  liability  sabmitted  to  the  coart  on  an  agreed  case,  held,  1.  That  the  pro- 
ceeds of  property  attached  in  the  sait  were  not  to  be  applied  pro  rata  to  the  original  judg- 
ment and  to  the  enhanced  damages  and  costs  by  reason  of  the  appeal,  but  that  the  former 
should  be  first  fully  paid  j  2.  That  the  equitable  power  of  the  court  to  reduce  the 
penalty  does  not  exist  in  a  case  submitted  on  an  agreed  statement  of  facts ;  3.  That  as 
the  whole  amount  of  the  penalty  of  the  bond  and  interest  thereon  from  the  date  of  the  writ 
in  this  suit,  did  not  exceed  what  remained  due  to  the  obligee,  after  applying  the  proceeds  of 
the  property  attached  as  above  mentioned,  the  obligors  were  liable  to  a  judgment  for  aueh 
penalty  and  interest. 

The  case  is  stated  in  the  opinion  of  the  conrt 
Ames^  for  the  plaintiff. 
TUUnghast  and  Bradley^  ooakk. 
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*  CiLTRON,  J.,  delivered  the  opinion  of  the  court  [  *  163  ] 

At  November  term,  1843,  in  the  circuit  court  of  Rhode 
Island,  the  Merchants  Bank  of  Boston  recovered  against  the  New 
Jersey  Steam  Navigation  Company,  by  decree  in  an  admiralty  suit, 
the  sum  of  $22,224  and  costs  of  suit.  From  virhich  decree  the 
respondents  appealed  to  this  court;  and  on  December  14,  1843, 
Moses  B.  Ives,  tiie  present  plaintiff  in  error,  became  bound  as  surety 
for  the  appellants  in  a  penal  bond  of  $2,500,  with  a  condition,  ^<  that 
the  said  Navigation  Company  should  prosecute  their  appeal  with 
eifect,  and  should  well  and  truly  pay  all  such  costs  and  damages  as 
should  be  adjudged  for  them  to  pay  by  said  supreme  court,  or  by 
said  ciicuit  court,  by  reason  of  said  appeal,  in  case  of  failure.  At 
December  term,  1847,  the  appeal  was  heard  before  the  supreme  court, 
and  the  decree  affirmed,  with  costs  and  six,  per  cent,  damages.  On 
return  of  the  mandate,  a  judgment  was  entered  in  the  circuit  court 
against  the  Navigation  Company,  for  the  original  amount ;  and  also 
for  $6^8.20  damages,  arbing  by  reason  of  the  appeal,  and  for 
$529.98,  being  costs  covered  by  the  appeal  bond.  The  entire  sum 
for  principal,  damages,  and  costs,  being  $28,452.78.  Execution 
issued  {or  the  aggregate  sum,  and  the  steamboat  Massachusetts  was 
sdd,  20th  July,  1848,  for  $25,000,  by  virtue  of  the  vmt  The  vessel 
had  been  attached  when  the  proceeding  was  commenced,  and  con- 
tinued subject  to  a  Hen  until  sold ;  but,  not  bringing  a  sum  equal  to 
the  final  decree,  Ives  was  sued  on  his  appeal-bond,  and  the  circuit 
oonrt  gave  judgment  against  him  for  the  amount  of  the  penalty,  and 
also  for  six  per  cent,  interest  on  the  $2,500,  from  October  10, 1848, 
being  the  time  when  he  was  served  with  the  v^it ;  the  penalty  and 
interest  amounting  to  $2,605.80,  for  which  judgment  was  rendered 
at  the  June  term,  1849.  To  bring  up  this  judgment,  Ives  sued  out 
the  present  wiit  of  error. 

Fitsty  it  is  insisted,  and  assigned  for  error,  that  the  $25,000,  made 
by  a  sale  of  the  vessel,  covered  about  eighty  per  cent,  of  the  amount 
mduded  in  the  execution,  and  ought  to  have  been  proportioned  to 
etery  port  of  the  demand,  and  if  thus  applied  to  damages  and  costs, 
would  have  reduced  them  to  about  $1,200,  and  that  plaintiff  in  error 
was  responsible  for  no  more. 

Ives  was  bound  to  pay  such  damages  as  might  be  awarded  by  the 
Bopteme  court,  and  costs ;  and  could  have  been  sued  and  a  judgment 
had  against  him,  had  no  execution  issued.  He  was  positively  bound 
to  the  amount  of  his  bond,  and  could  not  be  heard  to  allege  an  ex- 
tingoishment  of  it  in  part,  because  of  a  payment  made  by  his  princi- 
pals, leaving  an  amount  due  equal  to  the  bond« 

This  is  the  plain  equity  of  the  case.     If  the  appeal  had  not 
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[  *  164  ]  *  been  taken,  and  the  property  attached  had  been  sold 
in  due  time  after  the  first  decree  for  ^25,000,  no  damages 
would  have  been  sustained  by  the  plaintiffs  below,  and  aS  the  surety 
was  instrumental  in  delaying  satisfaction,  it  is  equitable  that  he 
should  respond  to  such  damage  as  his  act  occasioned,  and  which 
enlarged  the  amount.  The  second  ground  relied  on  to  reverse  is, 
that  by  uniform  practice  costs  are  deducted  from  the  first  proceeds 
collected  on  an  execution  including  them;  and  that  a  surety  for 
costs  is  never  held  liable  when  an  amount  sufficient  to  cover  costs  is 
made  of  the  principal. 

It  is  not  necessary  at  present  to  decide  this  matter  of  practice,  nor 
shall  we  do  so,  as  the  unsatisfied  damages,  exclusive  of  costs,  far 
exceeded  the  judgment  rendered  by  the  circuit  court. 

The  third  and  remaining  question  is  one  of  general  importance 
and  some  difficulty.  The  surety  was  bound  in  a  penal  bond,  and 
this  penalty  the  circuit  court  exceeded,  by  allowing  interest  on  it  from 
the  time  of  demand  by  suit ;  and  it  is  insisted  that  in  this  there  was 
error.  The  action  was  debt,  with  an  allegation  of  damages  sustained 
by  its  detention.  The  parties  came  to  a  hearing  on  an  agreed  case 
which  set  forth  the  facts,  and  submitted  the  law  arising,  on  them  to 
the  court ;  and,  as  the  26th  section  ^  of  the  judiciary  act  of  1789  only 
gives  the  courts  power  to  assess  damages  and  to  render  judgment  for 
so  much  as  is  due  according  to  equity,  in  cases  of  default  or  confes* 
sion,  or  on  demurrer,  it  does  not  apply  in  cases  heard  on  agreed  facts, 
or  tried  upon  pleadings  and  proofs.  This  court  so  held  in  Farrar  and 
Brown  v.  The  United  States,  5  Pet  386,  and  which  construction  we 
follow.  In  the  same  cause  it  was  adjudged  that,  in  an  action  of 
debt  against  the  sureties  of  a  surveyor  who  had  received  moneys  of 
the  United  States  to  disburse,  and  given  bond  with  sureties  to 
account  for  them,  the  practice  was  to  render  judgment  in  debt  for 
the  penalty,  to  be  discharged  by  the  amount  actually  due,  and  that 
this  amount  could  not  exceed  the  penalty. 

In  cases  where  unascertained  damages  are  claimed,  about  which 
there  is  a  contest,  the  foregoing  is  the  proper  rule ;  although  it  was 
departed  from  in  the  case  of  ATQill  v.  The  Bank  of  The  United  States, 
12  Wheat.  514,  where  payments  had  been  made  by  the  sureties  after 
a  defalcation,  and  an  account  was  taken  between  the  parties,  and 
interest  calculated  on  both  sides  and  a  balance  struck,  which,  when 
added  to  previous  payments,  exceeded  the  penalty  of  the  bond.  But 
these  cases  widely  differ  from  the  present  Here,  the  surety  was 
bound  to  pay  damages  that  might  be  adjudged  against  his  princi- 
pal in  the  supreme  court     They  were  established  and  settied  at 

<  1  Stats,  at  Large,  87. 
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$6,078,26 ;  and  this  judgment  bore  six  per  cent,  interest 
from  *  its  date.  It  was  conclusive  as  against  the  principal ;  [  *  165  ] 
and  eqtodly  conclusive  of  the  fact,  that  the  surety  was 
bound  to  pay  it  to  the  extent  of  $2,500.  Then  this  amount  was  due 
by  the  bond,  which  could  have  been  at  once  enforced  by  suit ;  and 
if  the  supreme  court  had  been  vested  with  power  to'  render  judgment 
against  the  surety  on  the  appeal  bond,  as  is  the  case  in  some  of  the 
States,  no  reason  would  seem  to  exist,  why  the  bond  should  not 
bear  interest  firom  the  date  of  judgment  in  the  supreme  court  against 
the  surety  as  well  as  against  the  principal.  But  as  Ives  only  guar- 
anteed the  payment  of  damages,  and  it  was  a  duty  imposed  on  the 
principal  to  pay  the  entire  judgment,  the  moderate  rule  has  been 
applied  of  requiring  interest  firom  the  time  that  demand  of  payment 
was  made  by  suit;  a  rule  now  so  generally  established  in  similar 
cases,  by  state  courts  of  high  authority,  that  this  court  could  not 
violate  it  without  manifest  impropriety. 

Of  course,  we  are  dealing  with  an  appeal  bond,  and  do  not  intend 
to  go  beyond  the  case  before  us.  It  is,  therefore,  ordered  that  the 
judgment  rendered  by  the  circuit  court  be  afiEbrmed. 


Thb  Grand  Oulf  Railroad  and  Banking  Company,  and  Alfred 
Ingraham  and  Oeorge  Read,  Assignees  of  said  Company,  Inter- 
venors,  Plaintiffs  in  Error,  v.  John  B.  Marshall. 

12  H.  165. 

Id  Louisiana,  the  opinion  of  the  court  is  entered  of  record,  and  shows  on  what  principles  the 
case  was  decided,  and  if  it  does  not  appear  from  the  opinion,  or  otherwise  on  the  record, 
that  some  question  described  in  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Large,  85,)  was  decided  against  the  plain tiiF  in  error,  this  court  has  not  jurisdiction  of  a 
writ  of  error  to  the  state  court 

Thb  case  is  stated  in  the  opinion  of  the  court 

Strawbridgey  tot  the  plaintiff 

No  counsel  contrd. 

•  Tanbt,  C.  J.,  delivered  the  opinion  of  the  conrt.  [  *  166  ] 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Louisiana. 

The  Grand  Oulf  Railroad  and  Banking  Company  was  charter(5d 
by  the  State  of  Mississippi  in  the  year  1833.  In  1840,  an  act  was 
passed  by  the  legislature  of  that  State  declaring  that  it  should  not 
be  lawful  for  any  bank  in  Mississippi  to  transfer,  by  indorsement  or 
otherwise,  any  note,  bill  receivable,  or  other  debt    And  in  1842,  after 
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the  passage  of  this  act,  the  bank  having  become  insolvent  and  its 
notes  greatly  depredated,  assigned  and  transferred  all  of  its  notes, 
bills  receivable,  and  other  assets  of  any  value  to  John  Lindsey  and 
Alfred  Ingraham,  in  trust  for  the  payment  of  its  debts,  in  the  order 
specified  in  the  deed. 

Some  of  the  debtors  of  the  bank,  whose  notes  and  mortgages  were 
included  in  this  transfer,  resided  in  the  State  of  Louisiana,  And  in 
1843,  John  R.  Marshall,  the  defendant  in  error,  being  the  holder  of 
the  notes  of  the  bank  payable  to  bearer  to  the  amount  of  $5,400, 
obtained  an  attachment  firom  one  of  the  district  courts  of  Louisiana 
against  the  property  and  credits  of  the  bank,  and  laid  it  in  the  hands 
of  these  debtors  as  garnishees.  The  bank  appeared  and  answered, 
and  averred  that  the  debts  and  property  in  question  had  been  trans- 
ferred to  the  trustees  above  named  previous  to  the  attachment ;  and 
the  trustees  intervened  and  claimed  the  debts  and  property  as  belong- 
ing to  them  by  virtue  of  the  assignment  of  the  bank. 

The  defendant  in  eiror  replied  that  the  assignment  was  null  and 
void  by  the  laws  of  Mississippi  and  the  laws  of  Louisiana,  and  that 
it  was  without  consideration  cmd  in  fraud  of  the  creditors. 

Testimony  was  taken  on  both  sides  to  show  the  object  of  the 
assignment,  and  the  circumstances  under  which  it  wus  made ;  and 
several  questions  of  law  were  raised  in  the  district  court  upon  the 
admissibility  of  testimony  and  upon  the  manner  in  which  the  deed 
to  the  trustees  had  been  executed.  But  it  is  unnecessary  to  state 
either  the  testimony  or  the  questions  raised  at  the  trial,  because 
neither  the  proofs  nor  the  points  made  can  have  any  bearing  upon  the 
question  upon  which  the  case  must  be  dedded  in  this  court. 
[  •  167  ]  •  The  district  court  gave  judgment  in  favor  of  the  def<nid- 
ant  in  error,  from  which  the  bank  and  trustees  appealed  to 
the  supreme  court  of  the  State  where  the  judgment  of  the  district 
court  was  affirmed.  And  this  writ  of  error  is  brought  under  the  25th 
section  of  the  act  of  1789,  to  revise  that  judgment. 

The  plaintiffs  in  eiror  claim  jurisdiction  for  this  court  upon  the 
ground  that  the  assignment  by  the  bank  to  the  trustees  was  adjudged 
to  be  void  by  the  state  court  under  the  act  of  the  State  of  Mississippi 
of  1840,  hereinbefore  mentioned;  and  that  this  act  is  a  violation  of 
the  charter  granted  to  the  bank,  and  impairs  the  obligation  of  the 
contract  which  the  charter  created  between  the  State  and  the  cor- 
poration. 

If  the  record  brought  that  question  before  us,  undoubtedly  -we 
should  have  jurisdiction,  and  the  judgment  of  the  state  court  could 
not  be  maintained.  For  it  is  the  same  question  which  this  court 
decided  in  the  case  of  The  Planters  Bank  of  Mississippi  t*.  Sharp,  6 


DECEMBER  TERM,   1851.  85 

Grand  Galf  Railroad  and  Banking  Company  v.  Marshal].    12  H. 

How.  301,  and  in  Baldwin  and  others  v.  Payne  and  others,  6  How 
332. 

Bat  in  order  to  give  this  court  jurisdiction,  the  record  must  show, 
that  the  point  was  brought  to  the  attention  of  the  state  court  and 
decided  by-  it  It  is  not  sufficient  that  the  point  was  in  the  case,  and 
might  have  been  raised  and  decided.  It  must  appear  that  the  validity 
of  the  state  law  was  drawn  in  question  and  the  judgment  founded 
upon  its  validity.  This  is  evidently  the  meaning  of  the  25th  section 
of  the  act  of  1789,  which  gives  the  writ  of  error.  And  the  reason  is 
obvious.  The  party  is  authorized  to  bring  his  case  before  this  court, 
because  a  state  court  has  refused  to  him  a  right  to  which  he  is  en- 
titled, under  the  constitution  or  laws  of  the  United  States.  But  if 
he  omits  to  claim  it  in  the  state  court,  there  is  no  reason  for  permit- 
ting him  to  harass  the  adverse  party  by  a  writ  of  error  to  this  court, 
when,  for  any  thing  that  appears  in  the  record,  the  judgment  of  the 
state  court  might  have  been  in  his  favor  if  its  attention  had  been 
drawn  to  the  question.  The  rule  upon  this  subject  is  distinctly 
stated,  in  the  case  of  Armstrong  and  others  r.  The  Treasurer  of 
Athens  Ck>unty,  16  Pet.  285,  where  the  court  said,  that  when  the 
proceeding  is  under  the  law  of  Louisiana,  it  must  be  shown  that  the 
point  arose  and  was  decided,  either  by  the  statement  of  facts,  and  the 
decision  as  usually  set  out  in  such  cases  by  the  court,  or  it  must  be 
entered  on  the  record  of  the  proceedings  in  the  appellate  court,  (in 
cases  where  the  record  shows  that  such  a  point  may  have  arisen  and 
been  decided,)  that  it  was  in  fact  raised  and  decided.  In  suits  at 
common  law,  the  question  is  usually  presented  by  the  pleadings  or 
by  an  exception  to  the  opinion  of  the  court 

In  the  case  before  us  the  proceedings  were  under  the 
•  Louisiana  law.  And  the  opinion  of  the  court,  according  to  [  *  168  ] 
the  practice  in  that  State,  is  entered  on  the  record,  and  sets 
forth  the  principles  of  law  upon  which  the  decision  was  made.  And 
it  appears  that  the  decision  turned  upon  the  construction  (not  the 
validity)  of  the  act  of  Mississippi  of  1840 ;  and  upon  a  question  of 
merely  local  law,  concerning  the  right  by  prescription  claimed  by  the 
trustees. 

Nolhing  is  said  in  relation  to  the  constitutionality  or  v:alidity  of 
this  act  of  Mississippi,  and  the  opinion  of  the  court  clearly  shows 
that  no  such  question  was  raised  or  decided. 

This  writ  of  error  must,  therefore,  be  dismissed  for  want  of  jurisdic- 
tion. 

19  H.  252. 
TOL.  XIX.  8 
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Ma.ry  Bein,  and  Richard  Bein,  her  Husband,  G.  S.  Hawkins,  and 
James  M' Masters,  Plaintiffs  in  Eiror,  v.  Mary  Heath. 

12  H.  168. 

An  injunction  bond  in  Louisiana,  was  conditioned  to  pay  '*all  such  damages  as  the  obligeo 
may  recover  against  us/'  this  being  the  usual  form  under  the  state  practice,  where  if  the 
injunction  is  dissolved,  the  court  proceeds  to  assess  the  damages  and  decrees  their  pay- 
ment by  the  principal  and  sureties  in  such  a  bond.  Held,  1.  That-  state  practice  waa 
inapplicable  to  a  case  in  equity.  2.  That  no  decree  could  be  made  against  the  soretiet. 
3.  That  as  none  had  been  made,  the  condition  of  the  bond  was  not  broken,  and  no  action 
at  law  would  lie  thereon. 

The  case  is  stated  in  the  opinion  of  the  court. 

Coxe^  for  the  appeUant. 

Bradley^  contra. 

[  •  176  J     •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  on  an  injunction  bond  given  by  Mary  Beixu 
one  of  the  plaintiffs  in  error  in  a  suit  in  equity  in  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Louisiana,  in  which  Bein 
and  wife  were  complainants,  and  Mary  Heath,  the  present  defendant 
in  error,  the  respondent 

It  appears  that  Mary  Bern  executed  certain  promissory  notes  for 
the  payment  of  a  large  sum  of  money,  and  mortgaged  her  separate 
and  individual  property  to  secure  the  debt.     These  notes  and  the 
mortgage,  became  the  property  of  Mary  Heath,  as  the  legal  represen- 
tative of  Sherman  Heath,  who  loaned  the  money  for  which  they  were 
given,  and  who  died  before  any  proceedings  were  instituted  to  re- 
cover it 
[  •  177  ]       •  The  notes  not  being  paid,  Mary  Heath  obtsdned  a  writ 
for  the  seizure  and  sale  of  the  mortgaged  premises,  accord- 
ing to  the  laws  of  Louisiana.     And  Bein  and  wife  thereupon  filed 
their  bill  in  the  circuit  court  of  the  United  States,  setting  forth  that 
the  separate  property  of  Mary  Bein,  which  had  been  seized,  was  not 
legally  or  equitably  chargeable  with  the  payment  of  this  debt,  and 
praying  an  injunction  to  stay  the  sale.    It  is  unnecessary  to  state  the 
grounds  on  which  the  complainants  asked  relief,  as  the  merits  of  that 
controversy  are  not  involved  in  the  present  suit     The  court  passed 
the  order  directing  the  injunction  to  issue,  as  prayed,  upon  the  com- 
plainants giving  a  bond^  with  certain  sureties  named  in  the  order^ 
to  answer  edl  damages  which  the  defendant  in  that  suit  might  sustain 
in  consequence  of  said  injunction  being  granted,  should  tiie  same  be 
thereafter  dissolved* 
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The  bond  was  given  in  the  penalty,  and  with  the  sureties,  men- 
tioned in  the  order.  But,  instead  of  msiking  the  condition  such  aa 
the  court  had  directed,  which  was  the  proper  one,  according  to  estab* 
hshed  chancery  practice,  the  complainants  adopted,  we  presume,  the 
form  used  in  the  state  courts  of  Louisiana,  in  cases  where  the  law 
requires  an  injunction  bond  to  stay  execution  on  a  judgment  or  order 
of  seizure  and  sale.     The  condition  is  as  follows :  — 

**  Now,  the  condition  of  the  above  obligation  is,  that  we,  the  above 
bounden  Mary  Bein,  and  Gilbert  S.  Hawkins,  (and)  James  McMas- 
ters,  sureties,  will  well  and  truly  pay,  to  the  said  Mary  Heath,  the 
defendant  in  said  injunction,  and  plaintiff  in  said  case  of  seizure  and 
sale,  all  such  damages  as  she  may  recover  against  us,  in  case  it 
should  be  decided  that  the  said  injunction  was  wrongfully  obtained." 

The  injunction,  however,  was  issued  by  the  clerk  upon  the  filing 
of  this  bond.  And  the  suit  proceeded  to  final  hearing,  when  the 
court  passed  the  following  decree :  — 

*^  This  cause  came  on  for  trial  on  the  29th  day  of  May,  1844,  and 
was  argued  by  counsel ;  wherefore,  in  consideration  of  the  law  and 
the  evidence,  and  the  rules  and  principles  of  equity  being  in  favor  of 
the  respondent,  Mary  Heath,  it  is  ordered,  adjudged,  and  decreed, 
that  the  complainant  be  dismissed  with  costs.  And  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  injunction,  granted  in  this 
case,  be  dissolved,  and  the  respondent  be  allowed  to  proceed  with  the 
writ  of  seizure  and  sale  granted,  in  accordance  with  the  prayer  of  her 
original  petition." 

The  complainants  appealed  to  this  court,  and,  after  argument  by 
counsel,  the  decree  of  the  circuit  court  was  affirmed,  with  costs. 
And,  thereupon,  the  present  defendant  in  error  brought 
'the  suit  which  is  now  before  us,  upon  the  injunction  bond  [  *  178  ] 
hereinbefore  stated,  to  recover  certain  damages  stated  in  her 
petition,  for  which  she  alleges  the  obligors  in  that  bond  are  liable. 
The  suit  is  by  petition,  in  the  usual  form  of  Louisiana  practice,  and 
the  judgment  of  the  circuit  court  being  in  favor  of  the  plaintiff  in  that 
suit,  the  plaintiffs  in  error,  who  were  defendants  in  the  court  below, 
have  brought  the  case  before  this  court. 

It* appears,  from  the  exceptions,  and  the  judgment  in  the  case,  that 
the  circuit  court  regarded  this  bond  as  the  same  in  principle  with  the 
bond  required  by  the  laws  of  Louisiana,  where  an  injunction  is  ob- 
tained to  stay  execution  upon  an  order  for  the  seizure  and  sale  of 
mortgaged  property ;  and  therefore  considered  this  bond  as  creating 
the  same  obligations  and  giving  the  same  rights  to  parties  as  if  it 
had  been  given  under  the  laws  of  the  State.  And  by  these  laws, 
when  the  party  obtains  an  injunction,  and  fails  to  support  it  at  the 
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trial,  judgment  is  given  against  him  and  his  sureties  for  the  debt, 
interest,  and  damages,  at  the  time  the  injunction  is  dissolved,  and  it 
forms  part  of  the  same  judgment.  8  Bob.  20.  The  sureties  in  the 
bond  are  treated  as  parties  to  the  suit ;  and  the  amount  of  interest 
and  damages  which  the  court  may  award  by  their  judgment  is  reg- 
ulated by  the  laws  of  the  State.  It  is  with  reference  to  this  mode  of 
proceeding  that  the  injunction  bond  in  question  appears  to  have  been 
framed ;  and  it  is  to  this  judgment,  as  prescribed  by  the  laws  of  the 
State,  that  the  condition  must  refer,  when  it  binds  the  obligors  to 
pay  all  such  damages  the  obligee  might  recover  against  them,  in 
case  it  should  be  decided  that  the  injunction  was  wrongfully  obtained. 
There  must  be  a  recov^,  that  is,  a  judgment  against  them,  before 
the  condition  is  broken,  and  before  any  proceeding  could  be  had 
upon  the  bond* 

Now,  there  is  manifest  error  in  subjecting  the  parties  to  an  injunc- 
tion bond,  given  in  a  proceeding  in  equity  in  a  court  of  the  United 
States,  to  the  laws  of  the  State.  The  proceeding  in  a  circuit  court 
of  the  United  States  in  equity  is  regulated  by  the  laws  of  congress, 
and  the  rules  of  this  court  made  under  the  authority  of  an  act  of 
congress.  And  the  90th  rule  declares  that,  when  not  otherwise 
directed,  the  practice  of  the  high  court  of  chancery  in  England,  shall 
be  followed.  The  8th  rule  authorizes  the  circuit  court,  both  judges 
concurring,  to  modify  the  process  and  practice  in  their  respective  dis- 
tricts. But  this  applies  only  to  forms  of  proceeding  and  mode  of 
practice,  and  certainly  would  not  authorize  the  adoption  of  the 
Louisiana  law,  defining  the  rights  and  obligations  of  parties  to  an 
injunction  bond.  Nor  do  we  suppose  any  such  rale  has  been  adopted 
by  the  court     And  if  it  has,  it  is  unauthorized  by  law,  and  cannot 

regulate  the  rights  or  obligations  of  the  parties. 
[  *  179  ]       *  And  when  an  injunction  is  applied  for  in  the  circuit 

court  of  the  United  States  sitting  in  Louisiana,  the  court 
grant  it  or  not,  according  to  the  established  principles  of  equity,  and 
not  according  to  the  laws  and  practice  of  the  State  in  which  there  is 
no  court  of  chancery,  as  contradistinguished  from  a  court  of  com- 
mon law.  And  they  require  a  bond,  or  not,  from  the  complaincmt, 
with  sureties,  before  the  injunction  issues,  as  the  court,  in  the  exer- 
cise of  a  sound  discretion  may  deem  it  proper  for  the  purposes  of 
justice.  And  if,  in  the  judgment  of  the  court,  the  principles  of  equity 
require  that  a  bond  shotdd  be  given,  it  prescribes  the  penalty  and  the 
condition  also.  And  the  condition  prescribed  by  the  court  in  this 
case,  but  which  was  not  followed,  is  the  one  usually  directed  by  the 
court 

In  proceeding  upon  such  a  bond,  the  court  would  have  no  autiior- 
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ily  to  apply  to  it  the  legiabutive  provisions  of  the  State.  The  obligors 
would  be  answerable  for  any  damage  or  cost  whidi  the  adverse  party 
sustained,  by  reason  of  the  injunction,  from  the  time  it  was  issued 
until  it  was  dissolved,  bnt  to  nothing  more.  They  would  certainly 
not  be  liable  for  any  aggravated  interest  on  the  debt,  nor  for  the  debt 
itself^  unless  it  was  lost  by  the  delay,  nor  tar  the  fees  paid  to  the 
coonsel  for  conducting  the  suit. 

But  the  bond,  in  the  case  before  us,  is  not  one  to  pay  the  damages 
i^hich  the  opposing  party  should  sustain  by  reason  of  the  injunction, 
but  it  is  to  pay  the  damages  that  might  be  recovered  against  them  ; 
obviously  referring,  we  think,  to  the  practice  in  Louisiana  above 
meatioaed  A  court  proceeding,  according  to  the  rules  of  equity, 
cannot  give  a  judgment  against  the  obligors  in  an  injunction  bond 
when  it  dissolves  the  injunction.  It  merely  orders  the  dissolution, 
feaving  the  obligee  to  proceed  at  law  against  the  sureties,  if  he  sus- 
tains damage  from  the  delay  occasioned  by  the  injunction.  This  was 
done  by  the  circuit  court  in  the  former  suit  between  the  parties.  No 
judgment  was  or  could  be  given  against  the  obHgors  for  debt  or  dam- 
ages, and  none  were  recovered  against  them  previously  to  the  insti- 
tution of  this  suit.  The  contingency  on  which  they  agreed  to  pay, 
has  not,  therefore,  happened,  and  the  condition  of  the  bond  is  not 
broken,  and  consequently  no  action  can  be  maintained  upon  it.  It 
would  be  against  the  wdl-estabUshed  rule  of  the  chancery  court  to 
extend  the  liability  of  the  surety,  by  any  equitable  construction,  be- 
yond  the  terms  of  this  contract  And,  in  a  proceeding  upon  a  bond, 
the  liability  of  the  jxincipal  obligor  cannot  be  extended  beyond  that 
of  tbe  surety. 

In  this  view  of  the  case,  it  is  unnecessary  to  examine  the 
questions  which  have  been  raised  as  to  the  Louisiana*  laws  [  *  180  ] 
in  relation,  to  injunction  bonds.     The  judgment  of  the  cir- 
enit  court  must  be  reversed,  and  a  venire  de  nono  awarded. 


Pbleq  Wilbur,  Appellant,  v.  Samson  Almt. 

12  H.  180. 

Tnistoes  to  seH  most  unite  in  the  sale  and  conyeyance  to  pass  any  title  to  property  held  by 

them  jointly. 
▲  bill  to  foreclose  an  eqioitable  mortgage  on*  machinery,  cannot  be  maintai  led  by  an  assignee 

who  took  the  assignment  only  to  secnre  a  debt  which  has  been  paid. 

Thb  case  is  stated  in  the  opinion  of  tbe  court 

Rockwell  and  Johiuonj  for  the  a^qpellant. 

Bradley  J  contra. 

8* 
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[  •  189  ]      •  Curtis,  J.,  delivered  the  opinion  of  the  conrt 

Samson  Almy  filed  his  bill  in  the  circuit  court  of  the  Uni- 
ted States  for  the  district  of  Rhode  Island,  stating  that  one  Christo- 
pher Lippitt,  on  the  7th  day  of  March,  1828,  entered  into  a  contract 
in  writing  with  Hazard  and  Co.,  the  ejBect  of  which  was  to  create  an 
equitable  mortgage  on  certain  machinery  for  the  price  thereof  ad- 
vanced by  Hazard  and  Co.,  who  were  to  supply  Lippitt  with  cotton, 
receive  and  sell  the  doth,  allow  him  three  and  a  half  cents  per  yard 

for  manufacturing,  and  credit  half  the  profits  towards  paying 
[  *  190  ]  for  the  machinery,  retaining  the  other  *  half  for  their  own 

services  and  the  interest  on  the  cost  of  the  machinery.  The 
bill  further  states,  that  in  May,  1829,  Hazard  and  Co.  failed  in  busi- 
ness, and  transferred  all  their  property  to  Thomas  R.  Hazard  and 
Charles  Low,  in  trust  for  the  benefit  of  their  creditors ;  and  that  on 
the  9th  of  March,  1830,  the  complainant  purchased  of  the  assignees 
their  interest  under  the  contract  with  Lippitt,  by  a  written  instm- 
ment  of  sale,  of  that  date,  a  copy  of  which,  annexed  to  the  bill,  is  as 
follows  :  — 

The  assignees  of  R.  G.  Hazard  and  Co.  hereby  sell  and  convey,  to 
Samson  Almy,  the  right,  title,  and  interest  which  they  have  to  a  cer- 
tain contract  with  Christopher  Lippitt,  bearing  date  March  (3d  mo.) 
7, 1828,  (a  copy  of  which  is  hereunto  annexed,)  together  with  the 
balance  due  from  said  Lippitt  on  account  of  payment  for  machinery, 
as  expressed  in  said  contact ;  also  their  right,  title,  and  interest,  to 
the  machinery  held  as  collateral  security  for  the  said  balance  due 
from  said  C.  Lippitt  agreeable  to  the  aforesaid  contract,  a  schedule 
of  which  is  hereto  annexed,  for  which  Samson  Almy  agrees  to  pay 
them  (the  said  assignees)  or  account  with  them  for  the  sum  of  five 
thousand  doUars ;  and  it  is  further  agreed,  that  if  Low  and  Fenner 
should  redeem  their  one  half  of  the  aforesaid  contract  by  the  pay- 
ment of  the  drafts  drawn  upon  them  by  R.  G.  Hazard  and  Co.  on 
account  thereof,  and  to  return  one  half  of  the  aforesaid  five  thousand 
dollars  to  said  Samson  Almy,  he  relinquishing  to  said  Low  and  Fen- 
ner aU  claims  upon  the  aforesaid  one  half  part  of  the  said  contract. 

Providence,  3d  month  9th,  1830, 

For  assignees  of  R.  G.  Hazard  and  Co. 

R.  G.  Hazard, 

R.  G.  Hazard  and  Co., 

Witness  :  A.  E.  Forbush.  Samson  Almy. 

Whereas,  R.  G.  Hazard,  for  the  assignees  of  R.  G.  Hazard  and 
Co.,  has  made  an  agreement  with  Samson  Almy,  beating  date  3d 
month  9th,  I8d0,  relative  to  contract  existing  between  Christopher 
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Lippitt  and  R.  G.  Hazard  and  Co.,  dated  March  7, 1828,  and  of 
the  machinery  held  by  them  as  collateral  secarity,  by  debts  due  from 
Christopher  Lippitt  and  drafts  drawn  on  Low  and  Fenner,  I  hereby 
ratify  and  confirm  the  above  agreements  the  same  as  if  made  by  my 
self  as  assignee  of  R.  G.  Hazard  and  Co. 

South  Kingston,  3d  month  10th,  1839. 

Thomas  R.  Hazabd,  Assignee. 

Witness:  Robert Rathbone. 

The  bill  further  states,  that  firom  the  time  of  the  failure  of  Hazard 
and  Co.  till  his  purchase  from  the  assignees,  the  complain- 
ant supplied  Lippitt  with  cotton,  pursuant  to  the  *  original  [  *  191  ] 
contract  between   Hazard  and   Co.  and   Lippitt,  having  ^ 

agreed  with  the  assignees  so  to  do ;  that  after  his  purchase  from  the 
assignees,  he  continued  to  supply  cotton  to  Lippitt,  till  September, 
1832,  when  Lippitt  refused  to  receive  more ;  that  in  August,  1831, 
he  also  furnished  to  Lippitt  a  speeder,  which  cost  five  hundred  and 
fifty  dollars ;  that  in  September,  1832,  when  Lippitt  ceased  to  receive 
cotton  firom  him,  there  was  due  upon  the  mortgage  the  sum  of 
$5,405|%,  for  which  srun  he  then  had  a  Uen  on  the  machinery ;  that  Lip- 
pitt transferred  the  machinery  to  Wilbur,  the  defendant,  with  notice 
of  the  complainant's  rights,  and  after  the  complainant  had  demanded 
the  machinery  of  Wilbur,  the  latter  sold  it  and  refuses  to  account. 
The  bill  prays  for  an  account  of  the  value  of  the  machinery,  and  that 
Wilbur  may  be  decreed  to  pay  to  the  complainant,  out  of  the  sum 
found  to  be  its  value,  the  money  due  upon  the  mortgage,  including 
the  amount  of  the  advance  made  by  the  complainant  to  purchase  the 
speeder. 

The  cause  was  heard  in  the  circuit  court,  on  the  bill,  answer,  and 
evidence,  and  a  final  decree  made  in  favor  of  the  complainant ;  and 
thereupon  the  respondent  appealed  to  this  court 

The  title  of  the  complainant,  as  a  purchaser  firom  the  assignees  of 
Hazard  and  Co.,  not  being  admitted  in  the  answer,  it  is  obvious  that 
proof  of  the  assignment  to  him  is  indispensable.  The  bill  alleges  it 
to  have  been  made  by  the  written  instrument,  a  copy  of  which  has 
been  given.  By  reference  thereto,  it  appears  to  have  been  executed 
by  R.  6.  Hazard,  (or  the  assignees.  R.  G.  Hazard  is  examined  as  a 
witness  by  the  complainant,  but  does  not  state  that  he  had  any  au- 
thority from  the  assignees  to  act  for  them  in  this  behalf,  nor  is  there 
any  evidence  of  such  authority  in  the  record. 

His  act  is  ratified  in  writing  by  Thomas  R.  Hazard,  one  of  the 
assignees.  This  is  not  sufficient.  Trustees  must  unite  to  pass  any 
title  to  property  jointly  held  by  them.    Ex  parte  Bigby,  19  Yes.  463 ; 
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Sinclair  v.  Jackson,  8  Cowen,  543-^83 ;  Kirby  v.  Turner,  1  Hopkins, 
309 ;  2  Story's  Eq.  §  1280 ;  Willis  on  Trustees,  136.  The  previous 
authority  or  subsequent  assent  of  Low  must  be  shown. 

It  is  urged  that,  though  Low,  the  other  assignee,  did  not  sign  the 
paper,  nor  ratify  Hazard's  act,  by  any  writing,  he  did,  by  acts  in 
pais. 

There  are  rectsons  why  very  dear  proof  of  such  ratification  should 
be  required  in  this  case.  The  first  is,  that  the  bill  itself  states  no  such 
ratification.  It  relies  on  the  written  paper  alone,  and  does  not  sug- 
gest that  after  the  execution  of  the  paper,  one  of  the  assignees  rati- 
fied the  transfer,  by  acts  in  pais.  But  another,  and  more 
[  *193  ]  important  reason,  is,  that  this  transaction  *  between  Almy 
and  B.  G.  Hazard,  who  undertook  to  act  for  the  assignees, 
was  not  in  accordance  with  the  trusts,  on  which  the  assignees  held 
the  property.  The  nominal  consideration  of  the  transfer  to  Almy  was 
(5,000 ;  the  real  consideration  was  a  debt  due  to  Almy  from  Hazard 
and  Co.  at  the  time  they  became  insolvent,  and  the  purpose  of  the 
transfer  to  Almy  was  to  prefer  that  debt  This,  neither  Hazard  and 
Co.  nor  the  assignees,  had  a  right  to  do.  And  the  proof  should  be 
very  clear,  to  induce  the  court  to  declare  that  a  trustee  has  ratified, 
or  acquiesced  in,  a  breach  of  his  trust,  amounting  to  a  fraud  on  the 
other  creditors  of  Hazard  and  Co.,  whose  rights  he  was  bound  to 
protect.  We  do  not  find  such  proof  in  the  record.  There  is  no  evi- 
dence tending  to  show  that  Low  was  ever  informed  of  the  true  na- 
ture of  the  transaction  between  B.  G.  Hazard  and  Almy,  or  had 
knowledge  that  the  purpose  of  those  parties  was  to  give  a  preference 
to  Almy's  claim.  And,  consequently,  if  he  had  acquiesced  in  or  even 
expressly  ratified  the  transfer,  while  ignorant  of  its  real  character,  it 
would  have  been  open  to  him  afterwards  to  have  disaffirmed  it.  But 
it  is  not  shown  that  Low  did  acquiesce  in,  or  ratify  the  act  of  B.  6. 
Hazard.  The  complainant  put  in  evidence  certain  letters  from  Low 
to  Lippitt,  which  have  an  important  bearing  on  this  part  of  the  case. 
They  are  as  follows :  — 

ProTidence,  6th  Febraary,  18S8. 

Dear  Sur :  Yours,  dated  four  days  since,  is  just  at  hand.  Contents 
noted.  With  regard  to  the  contract,  I  am  as  desirous  to  have  it  ad- 
justed as  you,  and  am  ready  to  attend  to  it  at  any  time  you  may 
name.  It  will  be  necessary  for  you  to  take  an  account  of  what  cot- 
ton, yarn,  doth,  &c.,  you  have  on  hand.  You  stated  that  Mr.  Haa- 
ard  informed  you  that  he  had  purchased  the  contract  of  the  assignees* 
That  is  not  the  case.    I  have  made  no  disposition  of  it. 

Cha^rlbs  Low,  Assignee* 
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'^Pnmdence,  October  26,  1833. 

^  Mr.  Christopher  Lippitt,  Sir :  Having  been  notified  by  you  that 
yon  wish  to  dose  up  the  contract  under  which  you  have  been  mann- 
&etiiring,  and  to  take  the  machinery,  you  paying  the  deficiency  of 
your  half  of  the  profits,  you  are  hereby  authorized  and  requested  not 
to  receive  any  more  cotton  firom  Samson  Almy  to  manufacture  under 
said  contract,  and  to  manufacture  what  cotton  you  have  on  hand  as 
soon  as  practicable.  You  are  requested  also  to  render  your  accounts 
as  soon  as  practicable,  and  we  will  have  the  accounts  of  the  profits 
prepared  as  soon  as  practicable,  witii  a  view  to  a  prompt  and  final 
settlement  of  the  whole  business. 

"  Mr.  Almy  was  never  authorized  to  supply  you  with  cotton  under 
tiie  contract  for  his  own  account 

Respectfully,  your  obedient  servant, 

Charles  Low, /or  self  and 
T.  R.  Hazardy  assignee  for  R.  G.  Hazard  and  Co!* 

"  Providence,  Nov.  18, 1832. 

*^  Dear  Sir :  I  should  like  to  know  if  you  are  furnishing  yourself 
with  cotton,  and  not  receiving  it  firom  Mr.  Almy,  as  you  have  been 
heretofore.  As  for  Rowland  Hazard  being  my  agent  for  settling  the 
baainess,  he  cannot  produce  any  thing  to  show  that  I  ever  empowered 
him  to  act  for  me  in  any  one  instance.  I  shall  call  upon  IV^.  Almy 
within  a  few  days  and  ask  him  for  a  settlement. 

Yours,  &;c., 

Chables  Low,  Assignee  for 
K  G.  Hazard  and  GoP 

In  these  letters.  Low  not  only  denies  R.  G.  Hazard's  agency,  bnt 
Mirny's  rig^t  to  supply  cotton  on  his  own  account,  and  declares,  in 
to  many  words,  that  he  has  made  no  disposition  of  the  contract 
which  created  the  mortgage;  and  Mr.  Lippltt  testifies  that  Low 
always  told  him  R.  G.  Hazard  never  was  appointed  the  agent  of  the 
assignees,  and  had  nothing  to  do  with  their  business.  It  does  not 
appear  that,  up  to  the  time  when  he  wrote  the  last  of  these  letters, 
he  was  aware  that  Almy  Was  supplying  cotton  to  Lippitt  by  reason 
of  an  assignment  of  the  contract  to  him.  It  does  appear  that  be 
knew  Lippitt  received  cotton  firom  Almy  under  the  contract ;  but 
this  he  hsid  done  for  nearly  a  year  before  Almy  took  the  assignment 
of  the  contract,  by  virtue  of  an  arrangement  between  Almy,  Lippitt, 
and  the  assignees  of  Hazard  and  Co.  as  the  bill  itself  states ;  and 
notice  of  the  discontinuance  of  that  arrangement  is  not  brought 
liome  to  Low,  until  after  Ahny  had  ceased  to  supply  cotton  to 
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Lippitt  The  acquiescence  by  Low  in  Almy's  acts  of  furnishing 
cotton,  under  the  contract,  is  not  therefore  referable  to  an  assignment 
of  the  contract  to  Almy,  and  still  less  does  it  amount  to  a  ratification 
of  such  an  assignment  as  the  assignees  were  not  able  to  make  with- 
out a  breach  of  trust. 

If  it  were  necessary  therefore  to  decide  the  case  upon  this  point, 
we  must  hold  that  Almy  has  failed  to  show  a  valid  title  from  the 
assignees.  But  we  are  of  opinion  that,  independent  of  this  defect  in 
his  title,  the  bill  cannot  be  maintained. 

It  has  already  been  stated  that  Almy  did  not  purchase  this  mort- 
gage, but  took  an  assignment  of  it^  for  the  purpose  of  obtaining  pay- 
ment of  a  debt,  which  Hazard  and  Co.  owed  him  at  the 
[  *  194  ]  time  of  their  failure.  This  is  proved ;  and  at  the  same  •time 
it  is  shown  that  when  he  ceased  to  furnish  cotton  to  Lippitt, 
in  September,  1832,  his  debt  was  paid.  Christopher  H.  Lippitt 
testifies :  -« 

^  I  did  converse  with  Samson  Almy,  at  different  times,  while  he 
was  stocking  the  mill,  in  relation  to  the  interest  he  had  in  doing  so. 
He  said  the  only  interest  he  had  in  furnishing  stock  for  the  mill  was 
to  get  a  debt  to  him  from  R.  G.  Hazard  and  Co. ;  that  he  did  not 
care  to  continue  the  business  after  said  debt  was  paid,  and  that  after 
that  it  made  no  difference  to  him  who  stocked  the  mill,  whether  my 
father  or  anybody  else.  I  told  Mr.  Almy  that  if  it  would  be  any 
damage  to  him  for  my  father  to  stop  receiving  stock  from  him,  that 
he  might  still  continue  to  furnish  the  milL  Mr.  Almy  replied  that  it 
would  be  no  damage  to  him,  and  that  my  father  had  better  stock 
the  mill  himself,  as  he,  Mr.  Almy,  had  got  his  debt,  and  more  too. 
Subsequent  to  my  father's  furnishing  the  mill,  Mr.  Almy  gave  him  a 
letter  of  recommendation  to  a  house  in  New  York,  for  the  purpose 
of  aiding  him  in  purchasing  cotton.  He  did  state  that  he  had  no 
further  interest  in  having  the  mill  run  for  him,  as  he  had  secured  his 
debt,  as  I  stated  in  my  answer  to  the  previous  cross  interrogatory. 
He  said  it  was  a  matter  of  indifference  to  him  whether  the  mill  and 
machinery  was  run  any  longer  for  him,  or  not,  but  that  he  would  ran 
it  for  my  father's  benefit,  if  so  desired.''  Christopher  Lippitt  also 
testifies :  '^  At  the  time  I  stopped  manufacturing  for  Mr.  Almy,  we 
had  some  conversation  about  furnishing  cotton.  Mr.  Almy  says, 
that,  if  I  were  in  your  place,  I  wouldn't  manufacture  for  them  any 
longer ;  they  are  all  bankrupt ;  you  don't  know  who  you  are  manufac- 
turing for.  I  observed  to  Mr.  Almy  that,  if  I  stopped  receiving 
cotton  from  you,  won't  it  be  an  injury  to  you  ?  He  said,  no,  not  in 
the  least,  for  I  think  Fve  got  my  pay,  and  more  too.  I  then  observed 
to  him,  that  probably  I  might  stand  in  need  of  some  assistance  from 
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him,  if  I  commenced  on  my  own  account ;  he  promised  to  render  me 
aJl  the  assistance  that  he  well  could,  give  me  some  recommendations 
and  introductions,  where  I  might  buy  cotton.  Afterwards,  some 
tim.e  in  the  year  1834,  he  gave  me  introductions  to  go  to  New  York 
to  buy  cotton.  I  stopped  by  the  advice  and  consent  of  Mr.  Almy. 
The  letter  he  gave  was  addressed  to  Messrs.  Jenkins,  Merrick,  and 
CSo.,  New  York ;  I  was  also  advised  by  Mr.  Almy  to  send  my  goods 
to  them  for  sale,  and  I  did  send  most  of  my  goods  to  them  in  future, 
accordingly.  I  never  heard  him  say  that  he  had  any  lien  or  claim  on 
the  machinery  whatever.  He  said  the  contract  between  me  and  R. 
6.  Hazard  and  Co.  was  placed  in  his  hands  by  them  for  the  purpose 
of  getting  a  debt  that  R.  G.  Hazard  and  Co.  owed  him,  or  that  he 
had  become  obliged  or  bound  to  pay  for  them." 

*  There  is  nothing  to  control  tUs  evidence  except  the  [  *  195  ] 
testimony  of  R.  G.  Hazard.  He  says :  <<  S.  Almy,  the  only 
probable  purchaser,  to  whom  it  seemed  safe  to  sell,  objected  on  ac- 
count of  apprehension  of  difficulty  with  Low  and  Fenner ;  but  by 
promising  my  personal  services  in  the  subsequent  management  of 
the  business,  and  obligating  myself  by  some  other  conditions,  I  proi 
vailed  upon  him  to  make  the  purchase.'' 

This  is  far  too  vague  an  account  of  the  consideration  and  terms 
of  the  sale  to  be  relied  on  to  control  the  explicit  declarations  of  Almy, 
and  tiie  inferences  to  which  his  conduct  gives  rise. 

This  conduct  tends  to  show  he  had  only  a  conditional  interest  in 
the  property,  and  that  his  interest  had  terminated.  He  not  only 
ceased  to  supply  cotton  in  1832,  declaring,  at  the  same  time,  that 
his  debt  was  paid,  and  he  had  no  longer  any  interest  in  the  matter, 
but  he  suffered  Idppitt  to  run  the  machinery,  and  treat  it  as  his 
own,  until  his  failure  in  December^  1835,  when  lappitt  conveyed  it 
to  Wilbur  and  others.  It  rested  in  their  hands  until  November,  1836, 
when  Almy  demanded  it  of  Wilbur.  Nothing  more  appears  to  have 
been  done  or  said  by  him  in  reference  to  the  property,  till  October, 
1840,  when  he  wrote  the  following  letter :  — 

"Proridence,  10th  month,  1840. 

•*Pbleo  Wilbur, 
^  Respected  Friend :  I  have  consulted  counsel  respecting  the  claim 
I  have  against  thee,  and  have  made  up  my  mind  to  commence  a 
soit  immediately,  unless  there  is  a  settlement.     If  thee  would  like  to 
see  Mr.  Hazard,  he  will  be  in  town  on  the  26th  instant 

"  Thy  friend, 

"  Samson  Almy." 
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Two  years  more  elapsed,  making  ten  years,  from  the  time  when  he 
ceased  to  have  any  thing  to  do  with  the  machinery.  This  bill  was 
then  filed,  and  R.  G.  Hazard  is  very  active  in  the  management  of  the 
suit,  as  he  says,  by  reason  of  an  understanding  between  Almy  and 
himself,  when  the  assignment  was  made.  This  understanding  must 
have  been  included  by  him  in  that  part  of  his  testimonyi  where  be 
speaks  of  promising  his  ^^  personal  services  in  the  subsequent  manage* 
ment  of  the  business,  and  obligating  himself  by  other. conditions;" 
and,  if  one  of  those  conditions  was  that  Almy  took  the  transfer^ 
by  way  of  security,  and  his  debt  had  been  paid,  it  is  quite  con- 
sistent with  Almy's  real  relation  to  thiti  property  that  he  should 
lie  by  ten  years,  and  when  he  moved  that  B.  6.  Hazard  should  be 

active  also. 
[  *  196  ]  *  But  we  find  another  piece  of  evidence  in  the  record,  to 
which  it  is  proper  to  advert  It  is  the  examination  of  Almy 
before  the  master  upon  the  subject  of  his  title,  in  which  he  has  under- 
taken to  give  what  he  calls  ^'  the  history  of  the  whole  matter."  It  is 
as  follows :  — 

<<  In  reply,  I  must  give  you  iiie  history  of  the  whole  matter.  In 
1829,  I  think,  I  made  arrangement  with  Rowland  6.  Hazard,  Low 
and  Fenner,  and  Christopher  Lippitt,  to  furnish  stock  to  Christopher 
Lippitt  under  the  contract  made  by  R.  G.  Hazard  and  Co.,  and 
Christopher  Lippitt,  they  agreeing  to  give  me  one  half  of  the  profits 
for  doing  the  business.  We  went  on  in  that  way,  until  I  made  the 
purchase  of  the  machinery,  after  which  I  became  sole  owner  and 
went  on  under  the  contract.  At  the  time  of  R.  G.  Hazard  and  Co.'6 
failure,  they  owed  me  five  or  six  thousand  dollars,  due  by  note,  and 
the  consideration  of  the  contract  or  bill  of  sale  was  those  notes,  so 
£ar  as  they  were  required ;  that  is,  the  agreement  was,  that  that  bill 
of  sale,  so  far  as  it  went,  should  go  to  cancel  these  notes.  The  notes 
thus  cancelled,  it  is  my  impression,  were  surrendered  to  R.  G.  Hazard, 
as  agent  for  the  assignees.  I  can't  say  that  Mr.  Hazard  acted  as 
agent  of  the  assignees  when  I  surrendered  the  notes  to  him :  he  did 
when  the  contract  was  made.  I  can't  remember  when  I  surrendered 
the  notes  to  Mr.  H.,  nor  how  many  of  them  there  were.  I  could 
ascertain,  if  time  were  allowed." 

This  is  perfectly  explicit,  except  on  one  point,  and  that  is,  whether 
the  transfer  to  him  was  an  absolute  sale  extinguishing  the  notes,  or 
by  way  of  collateral  security  for  the  notes.  A  close  excunination  of 
his  statement  will  tend  to  show  it  to  have  been  the  latter. 

He  says :  '^  The  consideration  of  the  contract,  or  bill  of  sale,  was 
those  notes,  so  far  as  they  were  required ;  that  is,  the  agreement  was, 
that  that  bill  of  sale,  so  far  as  it  went,  should  go  to  cancel  those 
notes." 
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But,  if  the  consideration  of  the  sale  was  the  extingnishment  of  the 
uotes,  what  is  meant  by  its  extinguishing  them,  so  far  as  it  went  ? 
This  language  is  intelligible,  if  the  agreement  was  that  he  should 
work  oat  bis  debt  through  this  contract  with  Lippitt.  In  such  case, 
the  bill  of  sale  might  be  said  to  extinguish  the  notes  so  far  as  it  went; 
that  is,  so  far  as  it  should  prove  to  be  effectual  for  that  purpose.  And 
this  construction  is  much  strengthened  by  the  fact  that  he  does  not 
profess  to  have  surrendered  any  of  the  notes  at  or  about  the  time 
when  the  transfer  was  made  to  him,  and  there  is  no  reason  to  believe 
be  did  so  before  his  debt  was  paid.  Taking  this  statement  of  Almy, 
in  connection  with  his  repeated  declarations  to  the  Lippitts,  and  his 
conduct  in  reference  to  this  property,  we  cannot  doubt  that 
the  *  transfer  was  made  solely  to  enable  him  to  obtain  pay-  [  *  197  ] 
ment  of  these  notes  by  laeans  of  the  contract  with  Lippitt, 
and  that  payment  was  thus  obtained. 

Other  questions  have  been  made  in  the  case,  which  we  have  not 
found  it  necessary  to  decide.  Our  opinion  is  that  the  decree  of  the 
circuit  court  should  be  reversed  and  the  biU  dismissed  with  costs. 


AiiDRSW  Erwin,  Appellant,  v.  William  S.  Parham,  James  iDicK, 

and  Henry  B.  W.  Hill. 

12  H.  197. 

A  bill  in  eqoity,  which  states  as  the  complainant's  title,  that  he  purchased,  under  regular 
proceedings,  and  at  an  open  and  fair  execution  sale,  a  debt  of  $260,000,  for  $600,  is  not 
bad  on  demurrer. 

The  case  is  stated  in  the  opinion  of  the  court 

Johnson  for  the  plaintiff. 
No  counsel  contrd, 

*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  200  ] 

This  case  comes  up  from  the  equity  side  of  the  circuit 
court  for  the  fiffch  circuit  and  district  of  Louisiana,  by  appeal  from  a 
decree  supporting  a  demurrer  to  a  bill  of  complaint  filed  by  the 
present  appellant 

The  bill,  filed  24th  February,  1847,  states,  in  substance, 
that  *in  the  year  1842,  one  William  M.  Beal,  a  resident  of  [  '201  ] 
the  city  of  New  Orleans,  obtained  judgment  in  the  United 
States  circuit  court  for  the  southern  district  of  Mississippi,  against 
James  M.  Wall,  for  the  sum  of  f  2,265.13,  besides  costs.     That  upon 
this  judgment,  execution  was  issued  in  the  last-mentioned  districti 
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where  Wall  then  resided,  and  that  such  execution  was  returned 
ntUla  bona.  That  subsequently,  and  in  the  year  1845,  this  judg- 
ment being  in  full  force  and  unpaid,  Beal  filed  his  petition  in  the 
ninth  district  court  of  the  State  of  Louisiana,  held  in  and  for  the 
parish  of  Madison,  setting  forth  the  judgment,  and  praying  that|  by 
the  law  of  Louisiana,  it  might  be  made  executory  in  that  State,  and 
that  process  thereon  might  be  granted  him  against  all  the  property, 
real  and  personal,  rights  and  credits  of  Wall,  in  the  State  of  Louis- 
iana, and  that  they  might  be  applied  to  the  satisfaction  of  his  right- 
ful claim.  That  executory  process  was  granted  by  the  court  so 
petitioned,  and  that,  in  pursuance  of  an  order  of  seizure  and  sale 
thereupon  made,  a  writ  of  Ji.  fa.  was,  on  or  about  the  19th  March, 
1846,  issued  to  the  sheriff  of  the  parish  of  Madison,  commanding  him 
to  seize  all  the  property,  rights  and  credits  of  Wall,  within  his  parish, 
and  to  sell  them  for  the  liquidation  of  the  aforesaid  judgment.  That 
in  accordance  herewith,  the  sheriff  did,  on  the  24th  January,  1846, 
seize  all  the  right,  title  and  interest  of  Wall,  in  and  to  thirteen  certain 
promissory  notes,  each  and  all  of  them  bearing  date  on  the  16th 
January,  1839,  each  for  the  sum  of  $20,369.23,  payable  respectively 
on  the  1st  of  January,  1842,  and  upon  each  succeeding  Ist  of  January 
until  and  including  the  1st  of  January,  1854.  Each  and  all  of  these 
notes  being  signed  and  executed  by  William  S.  Parham  to  and  in 
favor  of  James  M.  Wall,  and  paraphed  "nc  varietur  ^^  by  A.  J. 
Lowry,  Esq.,  notary  public  in  and  for  the  parish  of  Madison,  in  order 
to  identify  the  said  notes  with  an  act  of  mortgage  and  sale,  passed 
before  said  Lowry  on  16th  November,  1839,  between  William  S. 
Parham,  as  vendee,  and  -James  M.  Wall,  as  vendor,  by  which  deed 
the  payment  of  these  thirteen  notes  bore  a  mortgage  and  privilege 
upon  certain  property,  movable  and  immovable,  in  said  deed  described, 
together  with  all  and  singular  the  mortgage,  liens  and  privileges  by 
said  deed  created,  or  which,  by  operation  and  effect  of  law,  subsisted 
to  and  in  favor  of  James  M.  Wall. 

That  the  sheriff  did  advertise  the  property  so  seized  for  the  satis- 
faction of  the  judgment  in  favor  of  Beal ;  and  on  the  first  Saturday 
of  May,  1846,  having  complied  with  all  the  requisites  of  the  law, 
exposed  for  sale,  at  public  auction,  two  of  the  promissory  notes, 
namely,  those  falling  due  the  1st  of  January,  in  the  years  1846  and 
1847 ;  and  that  these  two  notes  were,  for  the  sum  of  $300, 
[  •  202  ]  purchased  by  this  appellant  and  one  John  W.  Nixon  *  con- 
jointly, together  with  all  the  right,  mortgages,  equities  and 
privileges  appertaining  thereto,  that  being  the  last  and  highest  bid. 
Whereupon  said  two  notes,  together  with  all  the  mortgages,  &a, 
pertaining  to  them,  were  conveyed  by  the  sheriff  to  the  appellant  and 
said  John  W.  Nixon. 
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That  at  the  same  time,  the  eleven  other  of  the  said  notes  were,  for 
the  fmiher  sum  of  $300,  sold  and  conveyed  by  the  sheriff  to  the 
appeUant,  together  with  all  and  singular  the  equities,  &c.,  attaching 
to  them.  The  following  is  the  sheriff's  return  on  the  execution, 
exhibited  as  part  of  the  bill :  — 

"  Received  on  the  19th  day  of  January,  1846,  and  executed  on  the 
24th  day  of  January  of  the  same  year,  by  attaching,  in  the  bands  of 
William  S.  Parham,  all  the  notes  described  in  the  notice  of  seizure, 
and  by  seizing  the  same  as  described  in  the  said  notice  of  seizure, 
by  virtue  of  the  within  writ ;  and  after  having  advertised  the  same  for 
the  space  of  fifteen  clear  days,  the  sale  to  take  place  on  the  first 
Saturday  of  March,  1846,  and  on  which  first  Saturday  of  March, 
1846,  I  proceeded  to  offer  the  same  for  sale  for  cash,  after  causing 
the  same  to  be  appraised,  and  no  person  present  bid  for  said  prop- 
erty two  thirds  of  the  appraisement  of  the  same,  no  sale  was  effected. 
Wherefore  I,  the  sheriff,  readvertised  the  same  upon  a  credit  of 
twelve  months,  for  the  space  of  thirty  clear  days,  the  sale  to  take 
place  on  the  first  Saturday  of  May,  1846,  on  which  said  first  Satur- 
day of  May,  1846, 1,  the  said  sheriff,  proceeded  to  offer  the  said  prop- 
erty for  sale  upon  a  credit  of  twelve  months,  at  the  court-house  door 
in  Kchmond,  La.,  and  J.  J.  Amonette  being  present  and  acting  as 
agent  for  Andrew  Erwin,  and  Robert  Garland  being  present  and 
acting  as  agent  for  John  M.  Nixon,  bid  for  the  notes  described  in 
said  notice  of  seizure,  due  1st  January,  1846,  and  1st  January,  1847, 
the  sum  of  $300,  which  being  the  last  bid  or  offer  made,  the  same 
was  struck  off  and  adjudicated  to  the  said  Erwin  and  Nixon,  at  and 
for  the  said  sum  of  $300,  and  at  the  same  above-described  day  I,  the 
said  sheriff,  proceeded  to  offer  the  eleven  other  notes,  as  described  in 
the  notice  of  seizure  annexed  hereto  and  made  a  part  of  this  return, 
on  the  terms  and  conditions  above  described,  and  no  person  being 
present,  bid  therefor  two  thirds  of  the  appraised  value  of  the  said 
property,  no  sale  was  efiected.  Whereupon  I,  the  said  sheriff,  readver- 
tised the  same,  the  sale  to  take  place  at  the  town  of  Richmond  afore- 
said, on  the  first  Saturday  of  May,  1846,  upon  a  credit  of  twelve 
months,  for  the  space  of  thirty  clear  days ;  I,  the  said  sheriff,  pro- 
ceeded to  offer,  on  the  said  first  Saturday  of  May,  1846,  at  the  town 
of  Richmond  aforesaid,  the  said  property ;  and  James  J.  Amonette 
being  present,  and  acting  as  agent  for  Andrew  Erwin,  bid 
therefor  the  *  sum  of  f  300,  which  being  the  last  and  highest  [  *  203  ] 
bid  or  offer  made,  I,  the  said  sheriff,  struck  off  and  adjudi- 
cated the  said  property  to  the  said  Andrew  Erwin,  at  and  for  the  said 
som  of  $300;  and  the  said  Amonette,  acting  as  counsel  for  the 
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plaintiff  herein,  has  authorized  me,  the  sheriff,  to  credit  this  writ  the 
amount  of  each  of  said  bids,  $600. 
«  Richmond,  La.,  May  13, 1846." 

That  at  the  time  of  the  seizure  of  all  these  several  promissory  notes, 
they  were  in  the  possession  or  control  of  James  M.  Wall,  and  he  was 
at  that  time  invested  with  all  the  liens,  equities,  &c.,  pertaining  to 
them. 

That  of  all  the  proceedings  of  the  sheriff  of  Madison,  by  virtue  of 
this  execution,  and  of  the  sale  of  the  several  notes  to  the  appellant 
and  Nixon,  both  Wall  and  Parham,  and  aU  claiming  under  them, 
had  due  legal  and  constructive  notice. 

That  Nixon  had,  a  few  weeks  before  the  filing  of  the  bill,  parted 
with  all  his  interest  in  the  two  notes  which  he  had  purchased  con- 
jointly with  the  appellant,  to  some  person  unknown  to  the  appellant. 

The  bill  then  states,  that  on  or  about  the  16th  of  November,  1839, 
James  M.  Wall  was  seized  and  possessed  of  two  large  and  valuable 
plantations,  of  a  great  number  of  negroes,  and  of  a  large  stock  and 
all  the  utensils,  &c.,  pertaining  to  so  extensive  an  estate ;  and  being 
so  seized  and  possessed,  he  on  the  day  and  year  last  mentioned,  con- 
veyed the  same  to  William  S.  Parham,  in  consideration  of  the  sum 
of  $299,999.99,  of  which  a  portion  was  paid  in  cash,  and  the  rest 
^was  represented  by  the  thirteen  several  promissory  notes  above 
referred  to. 

That  notwithstanding  James  M.  Wall  and  all  claiming  under  him 
had  legal  and  constructive  notice  of  the  sheriff's  seizure  on  the  24th 
of  January,  1846,  of  these  various  promissory  notes,  yet  the  said  Wall 
did,  on  the  31st  of  January  of  the  same  year,  execute  his  promissory 
note  to  James  Dick  and  Henry  R.  W.  Hill  for  $1,846.46,  payable  on 
the  1st  of  April,  1846,  and  as  security  therefor,  pledged  those  two  of 
the  notes  of  Parham  in  favor  of  Wall,  falling  due  the  1st  January, 
1845,  and  1st  January,  1846. 

The  bill  further  states,  that  within  a  few  weeks  before  the  date  j 
thereof,  the  said  Dick  and  HiU  had  become  possessed  of  the  eleven 
other  notes,  but  by  what  means  the  appellant  knows  not.  That  said 
Dick  and  Hill  had  recentiy  discharged  William  S.  Parham  from  all 
liability  to  Wall,  or  any  person  or  persons  claiming  under  said  Wall. 
That  the  notes  of  Parham,  in  favor  of  Wall,  and  above  referred  to, 
cannot  be  met  by  the  drawer  unless  the  property  purchased  by  him 
of  Wall,  and  charged  with  the  payment  thereof,  be  subjected  to  theii 

liquidation. 
[  *  204  ]      *  That  the  said  Dick  and  Hill,  being  possessed  of  the  said 
thirteen  promissory  notes,  and  professing  to  act  in  virtue  of 
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the  mortgages,  equities,  and  liens  pertaining  to  such  notes,  had  on 
the  2d  of  January,  1847,  levied  upon,  seized,  and  at  public  auction  sold 
to  themselves,  as  highest  bidders,  the  property  charged  with  the  pay- 
ment of  these  notes,  for  the  sum  of  $50,000 ;  but  the  complainant 
cannot  state  by  virtue  of  and  for  what  particular  note  or  notes. 

That  the  sum  of  (50,000,  the  alleged  consideration  money  for 
this  sale,  was  less  than  one  third  of  the  real  value  of  the  property 
sold. 

The  bill  alleges  that  the  proceedings  between  Dick  and  Hill  and 
Wall,  and  between  Dick  and  Hill  and  Parham,  were  the  result  of 
oombination  and  conspiracy  to  defraud  the  complainant  That  on 
the  1st  of  August,  1842,  WiUiam  S.  Parham,  by  deed,  conveyed  to 
Mrs.  Elizabeth  Jane  Parham,  (the  mother  of  the  said  Parham  and  of 
James  M.  Wall,)  all  and  singular  the  property,  real  and  personal, 
which,  in  the  year  1839,  had  been  conveyed  by  said  Wall  to  said 
Parham,  for  and  upon  consideration,  amongst  others,  that  the  said 
EUzabeth  Jane  Parham  would  discharge  the  thirteen  promissory 
notes  charged  upon  the  property ;  but  that  the  said  Elizabeth  Jane 
Parham  was  at  the  time  of  this  conveyance  aged  and  infirm,  and 
without  any  other  means  of  paying  for  the  property  than  by  the 
profits  of  the  property  itself ;  charges  said  conveyance  to  be  firaud- 
olent  and  void  as  to  the  creditors  of  Wall  or  Parham ;  that  it  could 
interpose  no  hinderance  to  complainant's  recovery.  That  Elizabeth 
Jane  Parham  died  in  the  year  1844,  leaving  William  S.  Parham  and 
James  M.  Wall  her  heirs  at  law. 

The  bill  alleges  that  the  property  in  question,  and  upon  which 
the  notes  are  a  lien,  is  not  adequate  security  for  their  payment,  unless 
all  the  revenues,  issues,  and  profits  of  the  estate  be  appropriated  to 
their  liquidation.  That  since  the  sale  of  the  estate  to  Parham,  such 
property  has  greatly  depreciated,  and  that  it  would  not,  at  the  time 
of  bill  filed,  bring  at  public  sale  any  thing  like  its  real  and  just  value. 
That  the  revenues  and  profits  of  the  estate  are  from  $20,000  to 
^30,000  per  year.  That  ever  since  the  conveyance  to  Mrs.  Elizabeth 
Jane  Parham,  James  M.  Wall  and  William  S.  Parham  have  resided 
upon  the  estate ;  the  first  having  the  sole  management  and  control 
of  the  property,  its  issues  and  profits,  and  both  deriving  their  main- 
tenance and  support  therefrom. 

The  bill  claims,  that  if  the  sale  by  Dick  and  Hill  was  lawful  and  in 
good  faith,  that  the  proceeds  of  that  sale  should  be  distributed  pro 
raia  among  the  several  thirteen  promissory  notes;  and  after  pro- 
pounding interrogatories,  prays  the  court  to  award  to  the 
*  oomplainaot  the  possession  of  the  thirteen  promissory  [  *  205  ] 
notes,  and  that  he  be  decreed  to  have  all  the  liens  and  priv- 

9* 
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ileges  pertaining  to  said  notes :  That  the  conveyance  to  Mrs.  Eliza- 
beth Jane  Parham  be  set  aside.  That  the  sale  of  the  2d  January, 
1847,  under  which  Dick  and  Hill  claim,  be  declared  null ;  that  a 
receiver  be  appointed,  and  that  the  defendants  be  restrained  by  in- 
junction from  intermeddling  with,  or  disposing  of  the  property  in 
question,  or  using  or  disposing  of  any  of  the  said  thirteen  promissory 
notes. 

On  the  5th  of  March,  1847,  a  writ  of  injunction  was  granted,  and 
afterwards  answers  were  put  in  by  the  defendants,  but  were  subse- 
quently withdrawn,  by  agreement  of  counsel,  and  a  demurrer  filed, 
alleging  that  the  bill  made  out  no  title  to  the  discovery  sought  in  the 
interrogatories,  and  did  not  contain  sufficient  matter  of  equity  to  es- 
tablish the  claim  for  relief. 

The  hearing  coming  on  upon  bill  and  demurrer,  on  the  8th  of 
February,  1848,  the  demurrer  was  sustained,  the  injunction  dissolved, 
and  the  bill  dismissed  with  costs,  and  from  this  decree  the  complain- 
ant below  prosecuted  an  appeal  .to  this  court. 

The  appellant  contends  :— r 

1.  That  the  notes  from  one  to  thirteen  inclusive,  by  virtue  of  the 
executory  process  of  seizure,  sale,  and  purchase,  averred  in  the  bill, 
became  the  property  of  the  complainant  in  his  own  right  as  to  eleven 
of  them,  and  to  one  half  of  the  other  two,  the  other  half  having  been 
originally  in  J.  W.  Nixon. 

2.  That  as  such  owner  of  said  notes,  he  had  a  specific  lien  upon 
the  property,  real  and  personal,  mentioned  in  the  bill. 

3.  That  upon  that  ground  alone,  as  well  as  upon  the  ground  of 
discovery,  he  had  a  right  to  the  relief  prayed. 

4.  That  he  was  entitled  to  relief  also  upon  the  ground  of  the  cor- 
rupt combination  and  conspiracy  between  the  defendants,  Dick  and 
HiU  and  James  M.  Wall,  to  defraud  the  complainant,  as  well  as 
upon  the  ground  of  like  combination  and  conspiracy  between  Dick 
and  Hill  and  William  S.  Parham  to  defraud  the  creditors  of  said 
WalL 

5.  That  if  the  property  subject  to  the  incumbrance  of  said  notes 
is  not  in  the  hands  of  Dick  and  Hill  responsible  for  the  whole 
amount  of  the  notes,  it  is  at  least  responsible  in  the  proportion 
that  said  amount  bears  to  the  sum  of  $35,979.79,  with  the  interest 
thereon,  being  the  amount  of  the  note  made  by  Wall  to  Dick  and 
Hill,  dated  31st  January,  1846. 

No  counsel  appeared  for  the  appellees,  Dick,  Hill,  and  Parham  ; 
and  as  it  does  not  appear  by  the  demurrer  on  what  grounds  of 
defence  the  respondents  relied  in  the  circuit  court,  or  wherefore  the 
court  dismissed  the  bill,  we  have  examined  for  ourselves,  so  far  as 
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we  were  enabled,  whether  any  legal  defect  exists  in  the 

•  proceeding  and  process  under  which  the  notes  were  seized  [  *  206  ] 

and  sold.     The  bill  alleges  that  all  the  steps  taken  were  in 

due  form  of  law ;  nor  is  any  thing  found  in  its  statements  contrary 

to  the  laws  of  Louisiana,  so  far  as  we  can  ascertain,  that  will  render 

the  sale  void. 

And  as  the  bUl  stands  on  demurrer,  and  nothing  beyond  its  al- 
legations can  be  considered,  it  is  not  possible  for  us  to  say  that  the 
complainant  is  entitled  to  no  relief  at  all,  and  therefore  dismiss  his 
bilL  He  paid  only  sbc  hundred  dollars  for  these  thirteen  notes,  call- 
ing, in  the  aggregate,  for  $260,000 ;  but  this  was  paid  on  an  execution 
sale,  admitted  by  the  demurrer  to  have  been  open  to  competition, 
regular  and  fair.  The  payer,  Parham,  may  have  been  insolvent,  and 
the  mortgage  of  no  value  for  want  of  title  in  the  mortgagor.  In 
such  event,  no  startling  inadequacy  of  price  could  be  predicated  of 
the  enormous  disparity  between  the  nominal  amount  of  the  notes, 
and  the  price  paid  for  them.  Complainant  is  entitled  to  relief  as 
the  case  now  stands,  certainly  to  the  extent  of  the  six  hundred  dol- 
lars, and  interest  on  it ;  and  he  having  a  right  of  possession,  and 
owning  the  judgment,  it  is  not  perceived  how  he  could  be  deprived 
of  the  notes  until  his  whole  judgment  was  satisfied.  Or,  his  rights 
may  extend  to  an  enforcement  of  the  mortgage  and  all  the  notes. 
We  deem  it  useless  further  to  speculate  on  these  matters  at  present. 

On  the  other  hand,  the  execution  sale  may  be  void  for  reasons 
that  can  be  brought  out  in  evidence,  but  which  are  not  now  open 
to  controversy,  because  the  bill  alleges  that  the  proceeding  under 
which  complainant  purchased  was  regular  and  band  fide.  Or  again, 
because  of  want  of  title  in  Wall  to  the  notes  and  mortgaged  prop- 
erty at  the  date  of  the  levy  and  sale.  These  matters,  or  any  others 
set  up  in  defence,  respondents  may  bring  forth  by  their  answer  if 
they  think  proper  to  do  so. 

All  we  mean  now  to  say  is,  that  complainant  has  made  a  primd 
facie  case  for  answer  and  for  relief;  and  it  is  the  duty  of  respon- 
dents, if  they  mean  to  defend,  to  meet  that  case  by  answer,  and  to 
show,  if  they,  can,  that  no  relief  should  be  granted ;  or,  if  any,  to 
what  modified  extent  compared  with  the  entire  relief  prayed.  We 
therefore  feel  ourselves  bound  to  reverse  the  decree,  and  to  overrule 
the  demurrer,  with  leave  to  respondents  to  answer  in  the  circuit  court, 
when  this  cause  is  returned  there  on  our  mandate. 

Nelson,  J.,  dissented. 

I  am  unable  to  assent  to  the  decision  of  a  majority  of  the  court  in 
this  case. 
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The  complainant  has  purchased,  at  sheriff's  sale,  thirteen  promiB- 
sory  notes,  given  as  part  of  the  purchase-money  upon  a 
[  *  207  ]  *  sale  of  a  large  plantation  and  slaves ;  and  secured  by  mort- 
gage on  the  same  to  an  amount  exceeding  $260,000  for  the 
small  sum  of  $600 ;  and  asks  the  interposition  of  the  extraordinary 
powers  of  this  court  on  the  equity  side  to  aid  him  in  realizing  this 
enormous  speculation. 

I  think  he  should  be  left  to  bis  remedy  at  law,  and  this,  upon 
the  established  course  of  proceeding  of  a  court  of  chancery  in  these 
cases. 

In  Seymour  v.  Delancy  and  others,  6  Johns.  Ch.  R.  222,  Chancellor 
Kent  held  that  a  specific  performance  of  a  contract  of  sale  is  not  a 
matter  of  course ;  but  rests  entirely  on  the  discretion  of  the  court, 
upon  a  view  of  all  the  circumstances.  And  that  though  mere  inad- 
equacy of  price,  independent  of  other  circumstances,  is  not,  of  itself, 
sufficient  to  set  aside  the  transaction  ;  yet  it  may  be  sufficient  to  in- 
duce the  court  to  stay  the  exercise  of  its  discretionary  power  to 
enforce  a  specific  performance.  *  AH  the  cases'on  this  subject  will  be 
found  reviewed  in  that  case ;  and,  also,  by  Chief  Justice  Savage  in 
the  court  for  the  correction  of  errors,  where  the  decree  in  that  case 
was  affirmed.    6  Cow.  446. 

The  chancellor,  after  having  referred  to  many  of  the  cases  par- 
ticularly, observed  that  these  cases  show  the  antiquity  of  the  doctrine 
of  the  court ;  and  that  the  power  of  awarding  the  specific  execution 
of  contracts,  for  the  sale  of  land,  rested  in  sound  judicial  discretion, 
and  was  not  to  be  applied  to  cases  that  were  hard,  or  unfair,  or  un- 
reasonable, or  founded  on  very  inadequate  considerations. 

The  strong  ground  against  enforcing  a  contract,  where  the  consid- 
eration is  so  inadequate  as  to  render  it  a  hard  bargain,  and  an 
unequal  and  unreasonable  bargain,  is  that,  if  a  court  of  equity  acts 
at  all,  it  must  act  ex  vigarej  and  carry  the  contract  into  execution 
with  unmitigated  severity;  whereas,  if  the  party  be  sent  to  law,  to 
submit  his  case  to  a  jury,  relief  can  be  afforded  in  damages  with  a 
moderation  agreeable  to  equity  and  good  conscience,  and  when  the 
claims  and  pretensions  of  each  party  can  be  duly  attended  to,  and  bt^ 
permitted  to  govern  the  assessment. 

In  the  case  before  us,  if  the  court  undertakes  to  give  relief,  it 
wotdd  seem,  from  the  established  rules  of  proceeding  in  equity,  that 
it  will  be  bound  to  award  to  the  complainant  the  full  amount  of  the 
notes  in  question ;  and  thus  enable  him  to  realize  upwards  of 
0260,000  upon  a  purchase  at  the  price  of  $600 ;  in  other  words,  vir- 
tually awarding  to  him,  for  this  small  consideration,  an  estate,  which 
Wall,  one  of  the  defendants,  had  sold  for  a  sum  exceeding  $260,000, 
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as  the  notes  in  qnetstion  constitate  part  of  the  purchase-money  and 
the  payment  secured  upon  this  estate. 

•  The  inadequacy  of  the  consideration  is  far  beyond  that  [  •SOS  ] 
of  any  case  that  has  come  under  my  observation  in  the 
course  of  this  examination,  and  is  such  as  to  shock  the  common  sense 
of  mankind. 

In  many  of  the  cases  in  which  the  court  has  refused  to  interfere, 
mainly  on  the  ground  of  inadequacy  of  price,  only  half  the  value  had 
been  agreed  to  be  given.  That  was  considered  as  suflGicient  evidence 
of  a  hard  and  unconscionable  bargain,  to  induce  the  court  to  pause, 
when  its  extraordinary  powers  were  invoked  to  the  aid  of  the  party 
seeking  to  realize  the  advantage  of  the  contract,  and  turn  him  over 
to  a  court  of  law. 

The  complainant  in  this  case  is  not  without  a  remedy.  If  he  has 
got  a  legal  right,  he  can  go  into  a  court  of  law  and  enforce  it.  But 
I  do  not  think  it  a  fit  case  for  the  interposition  of  a  court  of  equity. 

I  do  not  regard  the  allegation  of  a  fraudulent  attempt  on  the 
part  of  the  defendants^  to  prevent  the  complainant  from  realizing 
the  benefit  of  his  purchase  ;  as  the  question,  whether  or  not  a 
court  of  equity  should  interfere  and  grant  the  relief  prayed  for,  in 
my  judgment,  is  wholly  unaffected  by  any  such  considerations ;  for, 
assuming  the  fraud  should  be  hereafter  established,  and  this  impedi 
ment  to  the  enforcement  of  the  claim  set  up  under  the  purchase, 
removed,  even  then,  according  to  the  course  of  proceeding  in  a  court 
of  equity,  as  already  stated,  that  court  would  withhold  its  extra- 
ordinary power  from  aiding  the  party  to  obtain  so  unjust  and 
unconscionable  advantage,  and  turn  him  over  to  a  court  of  law.  By 
entertaining  the  case,  as  presented  in  the  bill,  and  directing  an  answer, 
the  court  assumes  that,  if  the  complainant  can  establish  the  fraud  in 
the  transfer  of  the  notes  as  charged,  he  is  entitled  to  its  decree  for 
the  whole  amount  of  his  purchase ;  for,  as  we  have  seen,  a  court  of 
equity  must  act,  if  at  all,  ^o:  vigors^  and  carry  into  execution  the 
purcl^ase  as  it  has  been  made.  It  cannot  consistently,  in  the  exercise 
of  its  power  on  this  subject,  carry  the  purchase  into  partial  execution 
by  separating  it,  granting  the  execution  in  part,  and  withholding  it 
in  part  This  would  be  arbitrary,  and  unsupported  by  any  rule  or 
pdnciple  to  guide  the  judgment  of  the  court 

Whether  the  court  will  entertain  the  case  at  all,  or  not,  and  give 
the  relief  prayed  for  in  these  cases,  is  a  question  of  judicial  dis- 
cretion ;  but,  when  once  entertained,  and  held  to  be  a  proper  case 
for  the  relief^  there  can  be  no  other  given,  consistent  with  established 
principles,  than  such  as  the  legal  title  or  right  setup  carries  along  with  it 
If  it  gives  to  him  an  estate  in  land,  the  court  cannot  stop  at  a  moiety 
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of  it;   nor,  in  this    case,  in  awarding   any  amount  less  than  the 
$260,000.     The  legal  title  to  the  whole  amount  is  as  complete  as 

to  any  portion  of  it. 
[  *  209  ]       *  For  these  reasons,  thus  briefly  given,  I  am  obliged  to 

dissent  from  the  decision  in  this  case. 


The  United  States,  Appellants,  v.  Mighasl  Moors. 

12  H.  209. 

8ome  accoQDt  of  the  officers  by  whom  the  power  to  grant  lands  in  Louisiana  was  exercised, 
under  the  Spanish  aathorities. 

A  claim  under  an  alleged  purchase  from  the  Spanish  authorities^  held,  upon  the  eyidenoe, 
and  the  presumptions  arising  from  the  lapse  of  time  and  the  surrounding  circumstances, 
to  have  been  extinguished,  by  the  Spanish  authorities  before  the  cession  of  Louisiana  to 
the  United  States. 

The  district  court,  proceeding  under  the  act  of  May  26, 1824,  (4  Stats,  at  Large,  52,)  cannot 
make  an  indefinite  decree,  in  favor  of  the  petitioner,  for  such  quantity  of  land  as  the 
United  States  may  have  sold  of  the  land  adjudged  to  belong  to  him ;  the  precise  quantity 
must  be  ascertained  by  the  decree ;  and  it  is  to  this  end,  in  part,  that  the  act  requires  those 
in  possession  of  any  part  of  the  land  claimed  by  the  petitioner,  to  be  made  parties. 

Though  the  amendatory  and  repealing  clauses  of  the  acts  of  May  23, 1828,  (4  Stats,  at  Large, 
284.)  and  May  24,  1828,  (4  Stats,  at  Large,  298,)  do  not  require  adverse  claimants  to  be 
made  parties  to  a  petition,  yet  the -act  of  June  17,  1844,  (5  Stats,  at  Large,  676,}  which 
revived  and  extended  the  act  of  1824,  does  not  incorporate  those  provisions  in  either  of 
these  acts  of  1828,  and,  proceeding  under  this  act  of  1844,  adverse  claimants  must  be  made 
parties. 

Appeal  firom  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  The  material  facts  appear  in  the  opinion  of 
the  court. 

Crittenden^  (attorney-general,)  for  the  appellants. 

No  counsel  contrd. 

[  *  217  ]      *  Catron,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states,  that  about  the  11th  September,  1797, 
Antonio  Yriarte,  a  resident  of  the  province  of  Louisiana,  for  the  sum 
of  24,708  reals  by  him  paid,  purchased  from  the  proper  authorities 
under  the  government  of  Spain,  to  wit :  Juan  Ventura  Morales,  the 
intendant  of  the  province  of  Louisiana,  and  Qilbert  Leonard,  the 
treasorer  of  said  province,  sixty  thousand  arpens  of  land,  &c.,  all  of 
which  more  fully  appears  from  the  annexed  certificate,  signed  by  the 
said  Morales,  Leonard  and  Carsetano  Valdes,  secretary  of  the  inten* 
dant,  acknowledging  the  receipt  of  the  consideration  and  the  sale  of 
the  land  above  expressed. 

The  first  question  arising  on  this  statement  of  facts  is,  whether  the 
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paper  exhibited  affords  any  evidence  that  the  "  proper  authorities  " 
of  Spain  sold  the  land  to  Yriarte,  as  this  party  can  only  sue  for  lands 
claimed  by  virtue  of  any  French  or  Spanish  grant,  concession,  war- 
rant, or  order  of  survey,  "  legally  made." 

His  petition  alleges  that  the  land  was  purchased  on  the  lltit 
September,  1797,  from  Morales,  the  intendant,  and  Leonard,  the 
treasurer  of  the  province.  The  act  positively  requires  that  the  date 
of  the  sale,  concession,  &a,  shall  be  set  forth,  and  by  whom  it  was 
made,  in  order  that  it  may  be  seen  whether  the  officer,  making  the 
concession,  or  sale,  had  power  to  do  so,  at  the  time  it  was  done ;  and 
here,  the  question  of  power  existing  in  the  intendant  is  raised  by  an 
allegation  of  the  fact,  and  a  denial  in  the  answer.  Undoubtedly, 
Leonard  had  no  authority  to  sell,  or  distribute  by  donation,  any  part 
of  the  public  domain ;  but  this  would  be  of  no  consequence  if  Mo- 
rales had  such  power.  When  the  paper  exhibited  bears  date,  a  con- 
troversy existed  between  the  intendant.  Morales,  and  the  political 
and  military  governor  of  Louisiana,  as  to  which  of  them  appertained 
the  power  to  sell  and  distribute  the  king's  domain,  the  intendant 
claiming  authority  under  the  laws  of  the  Indies,  and  the  governor 
relying  on  a  royal  order  of  August,  1770.  The  following  historical 
account  will  best  explain  how  the  matter  stood  in  1797,  when  (as  is 
alleged)  this  sale  was  made. 

O'Reilly,  by  commission  dated  16th  April,  1769,  was  appointed 
governor  and  captain-general  of  Louisiana,  with  "  special  power  to 
establish  in  this  new  part  of  the  king's  dominions,  with  regard  to 
the  military  force,  police,  administration  of  justice  and  finances,  such 
a  form  of  government  as  might  most  effectually  secure  its  depend- 
ence and  subordination,  and  promote  the  king's  service  and  the  hap- 
piness of  his  subjects."     2  Mart  2. 

•  Unzaga,  colonel  of  the  regiment  of  Havana,  who  had  [  *  218  ] 
come  with  O'Reilly,  had  a  commission  as  governor ;  but 
was  not  authorized  to  enter  upon  his  duties  until  the  departure  of 
O'Reilly,  or  the  declaration  of  his  will.  On  the  1st  December,  1769, 
O'Reilly  made  the  declaration,  and  Unzaga  assumed  the  functions 
of  governor.    2  Mart.  13. 

On  the  18th  February,  1770,  O'Reilly  made  the  regulations  relat- 
ing to  the  granting  of  land,  known  by  his  name.  The  12th  article 
declares  that  all  grants  shall  be  made  in  the  name  of  the  king  by  the 
governor-general  of  the  province.    2  White's  Recop.  230. 

A  royal  order  of  the  24th  August,  1770,  states,  that  O'Reilly  had 
communicated  the  regulations  made  by  him  to  his  government,  and 
these  declaring  that  the  granting  of  land  had  been  confided  by  his 
majesty  to  the  governor  and  comisario  ordenador^  he  considered  it 
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would  be  better  in  future,  that  the  governor  alone  should  be  author- 
ized by  his  majesty  to  make  tho^  grants.  The  order  to  the  governor 
then  proceeds :  '^  The  king  having  examined  these  dispositions  and 
propositions  of  the  said  lieutenant-general,  approves  them,  and  also, 
that  it  should  be  you  and  your  successors  in  that  government  only, 
who  are  to  have  the  right  to  distribute  the  royal  lands,  conforming 
in  all  points,  as  long  as  his  majesty  does  not  otherwise  dispose,  to  the 
said  instructions,  the  date  of  which  is  18th  February  of  this  present 
year."     2  White's  Recop.  460. 

The  governors  who  succeeded  Unzaga  were,  Oalvez,  colonel  of 
the  regiment  of  Louisiana,  io  whom  Unzaga,  when  he  was  appointed 
captain-general  of  the  Caraccas,  was  directed  to  surrender  the  govern- 
ment provisionally,  by  a  cedula  of  10th  July,  1776.  Gralvez  entered 
on  the  duties  of  his  office  1st  January,  1777.    2  Mart  39. 

Miro  succeeded  Gralvez;  the  government  of  the  province  being 
provision  sdly  vested  in  him  on  the  departure  of  Galvez  in  1782.  2 
Mart  68. 

Carondelet  was  promoted  from  the  government  of  San  Salvador, 
and  entered  on  his  duties  1st  January,  1792.    2  Mart  81. 

Gayoso,  the  commandant  at  Natchez,  succeeded  Carondelet  in  the 
beginning  of  1797.  2  Mart  149.  His  regulations  for  the  adminis- 
tration of  posts  and  distribution  of  lands,  are  dated  9th  September, 
1797. 

So  far  as  we  have  seen,  the  exclusive  authority  vested  in  the  gov- 
ernors to  make  grants,  stood  unrevoked  up  to  this  time.  But  on  the 
departure  of  Rendon,  who  had  been  intendant  in  1796,  the  functions 
of  intendant  devolved  on  Morales,  who  had  been  cotUador.  2  Mart« 
131.  Morales,  thus  intendant  ad  interim^  in  a  letter  to  Grov- 
[  •  219  ]  ernor  Gayoso  of  the  29th  August,  1797,  •  (a  few  days  be- 
fore the  latter  issued  his  regulations,)  claimed  the  right  to 
grant  the  lands.  2  White's  Recop.  470.  Gkiyoso  declined  to  yield, 
but  '^  resolved  to  submit  the  question  to  higher  authority,  and  to 
allow  no  innovation  until  the  resolution  of  his  majesty  be  made 
known."  2  White,  470,  471.  Morales  also  wrote  a  long  letter  to 
Spain  on  the  subject 

A  royal  order  of  22d  October,  1798,  addressed  to  Gayoso,  states 
the  receipt  of  his  and  Morales's  communications  ''respecting  the 
right  of  granting  and  distributing  royal  lands  in  the  district  under 
your  command,  which  right  has  been  vested  in  the  politiced  and  mili- 
tary governor  since  the  order  of  August  24,  1770,"  and  proceeds 
thus :  ''  The  king  has  resolved,  for  the  sake  of  the  better  and  more 
exact  observance  of  the  81st  article  of  the  royal  ordinance  for  intend- 
ants  of  New  Spain,  that  the  exclusive  faculty  of  granting  and  did- 
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tribnting  lands,  of  every  class,  shall  be  restored  to  the  intendaacy  of 
the  province,  free  from  the  interference  of  any  other  authority,  in  the 
pioceedings  as  established  by  law;  consequently  the  power,  hitherto 
residing  in  the  government  to  those  effects,  is  abolished  and  suppress- 
ed, being  transferred  to  the  intendancy  for  the  future."  2  White's 
Recop.  478. 

The  royal  order  was  communicated  from  Spain  to  Morales  on  the 
same  22d  October,  1798.  In  the  communication  to  Grayoso,  and 
that  to  himself,  Morales  is  styled  intendant,  ad  interim. 

The  royal  order  seems  to  have  reached  Morales  in  February,  1799, 
before  it  did  Gtayoso.  Some  correspondence  then  took  place  be- 
tween them,  and  Morales  became  vested  with  the  power  of  making 
sales  and  grants.  2  White,  478-484.  He  issued  his  regulations 
17th  July,  1799.    Ibid.  234. 

It  win  thus  be  seen,  that  the  authorities  in  Spain  considered  the 
royal  order  of  24th  August,  1770,  as  of  force  up  to  Februeury,  1799. 
The  language  is  too  plain  to  admit  of  a  doubt.  The  preamble  of 
Morales's  own  regulations  states,  that  the  power  to  grant  was  vested 
in  the  military  and  politiced  government,  from  24th  August,  1770,  to 
22d  October,  1798. 

To  the  same  effect  is  the  report  of  Pintado,  dated  at  Havana  in 
1822,  respecting  lands  in  Florida,  communicated  to  our  government 
2  White's  Recop.  339.     See,  also,  2  Mart  158. 

At  the  date  of  the  receipt  to  Yriarte,  11th  September,  1797,  the 
question  between  Gayoso  and  Morales  had  not  been  settled  by  the 
king.  In  fact,  it  was  only  a  few  days  after  he  had  addressed  the  first 
letter  to  Gayoso  on  the  subject 

In  the  correspondence  of  Morales  with  Gbyoso  and  the  authorities 
in  E^Miin,  he  refers  to  the  eighty-first  article  of  instructions  to  intend- 
ants,  as  giving  some  foundation  for  his  claim.  The  in- 
structions were  dated  in  December,  1787.  1  White's  *  Re-  [  *  220  ] 
eop.  360.  They  will  be  found  more  at  length  in  2  White, 
97,  and  it  will  be  seen  to  apply  only  to  twelve  intendancies  thereby 
created  and  expressly  named  in  New  Spain ;  it  did  not  apply  to 
Louisiana.  This  article  seems  not  to  have  been  sent  to  Louisiana, 
or  been  known  there  until  Morales  brought  the  question  up  in  1797. 
The  royal  cider  of  1798,  transferring  the  power  to  distribute  the  land 
for  the  future,  is  conclusive  that  the  eighty-first  article  had  no  appli- 
cation to  Louisiana. 

Some  of  the  governors  acted  also  as  intendants ;  but  that  would 
not  alter  the  power  conferred.  It  was  in  their  capacities  as  governors 
they  were  authorized  to  make  grants,  and  not  as  superintendents  of 
the  finances. 

YOL.  XIX*  10 
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The  first  intendant  seems  to  have  come  to  the  country  with 
O'Reilly.  His  name  was  Francisco  de  Loyola.  2  Mart  2.  He  died 
in  1670,  and  was  succeeded  by  Grayajrre,  as  intendant,  ad  interim, 
2  Mart  21. 

Unzaga  had  the  office  of  intendant  united  to  that  of  governor. 
2  Mart  34.  Gralvez,  when  appointed  governor,  was  also  appointed 
intendant  2  Mart  39.  During  the  time  he  was  engaged  in  the 
expeditions  against  the  British  possessions  in  West  Florida,  he  had 
no  time  to  bestow  on  fiscal  affairs,  and  Martin  Navarro  was  ap- 
pointed intendant  in  the  beginning  of  1781.  2  Mart  54.  He  left 
the  province  for  Spain  in  1788,  and  the  two  offices  were  again 
united  in  the  person  of  Miro.  2  Mart  180.  Carondolet  was  intend- 
ant as  well  as  governor.  2  Mart  111.  On  his  representation,  the 
office  of  intendant  was  separated  from  that  of  governor,  and  Fran- 
cisco de  Rendon,  who  had  been  the  secretary  of  the  Spanish  legation 
in  the  United  States,  was  appointed,  and  arrived  at  New  Orleans 
in  the  beginning  of  1794.  2  Mart  122.  Rendon  was  afterwards 
sent  to  Zacatecas,  and  Morales  was  appointed,  ad  interim^  1796. 
2  Mart.  131. 

Thus  it  appears  that  Morales,  in  his  letter  of  August  29,  1797, 
to  Governor  Gayosa  de  Lemos,  claimed  the  right  to  sell,  distribute, 
and  grant  the  public  lands ;  and  insisted  that  the  governor  should 
not  oppose  the  intendancy  in  the  free  and  open  jurisdiction  apper- 
taining to  it,  and  with  which  no  one  had  a  right  to  intermeddle.  And, 
on  the  next  day,  (30th  August,  1797,)  the  governor  replied  that,  as 
discussion  of  the  question  would  embarrass  the  king's  service,  and 
as  the  intendant  claimed  cognizance  of  causes  respecting  sales, 
agreements,  and  distributions  of  royal  lands,  he  resolved  to  submit 
the  question  to  higher  authority,  <'  and  to  allow  no  innovation  until 
the  resolution  of  his  majesty  be  made  known.'' 

The  governor,  having  partly  shrunk  firom  the  contest,  it  is  highly 
probable  that  the  intendant  did  assume  to  make  the  sale  set  forth  by 
the  receipt,  which  bears  date  twelve  days  after  the  gov- 
[  •  221  ]  ernor's  *  letter.  As  no  authority  existed  in  the  intendant  to 
deal  with  the  king's  domain  firom  1769,  when  Spain  first 
got  possession  of  Louisiana,  up  to  the  date  of  the  king's  order  made 
in  October,  1798,  it  is  manifest  that  Morales  had  no  power  to  sell  in 
September,  1797 ;  and  there  is  no  evidence  that  the  king  sanctioned 
this  sale,  nor  can  it  be  inferred  firom  any  thing  appearing  in  the  case. 
We  think  the  contary  is  apparent 

In  1797,  Yriarte  resided  at  New  Orleans,  and  continued  in  this 
country  for  ten  years  or  more,  as  Blaohe  states,  and  then  removed  to 
old  Spain.     He  resided  at  Madrid,  when  he  transferred  the  receipt  to 
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Moreno  in  1835.     Yriarte  never  took  possession  of  the  land  claimed, 
nor  did  he  take  any  further  step  to  secure  the  property. 

By  the  regulations  of  O'Reilly,  made  in  1770,  and  sanctioned  by 
Uie  king,  Yriarte  was  compelled,  if  he  was  owner,  to  make  mounds 
or  levees  in  front  of  his  land  on  the  banks  of  the  Mississippi,  and 
also  to  clear  and  ditch  the  whole  front  of  the  depth  of  two  arpens 
within  three  years  from  the  date  of  his  purchase ;  and,  in  default  of 
fulfilling  these  conditions,  the  land  was  to  revert  to  the  king's  domain 
and  be  granted  anew.  Neither  could  he  sell  until  after  three  years' 
possession,  and  until  the  above-mentioned  conditions  were  entirely 
fulfilled ;  and,  says  the  third  regulation :  '^  To  guard  against  every 
evasion  in  this  respect,  the  sales  of  said  lands  cannot  be  made  with- 
out a  written  permission  from  the  governor-general,  who  will  not 
grant  it,  until,  on  strict  inquiry,  it  shall  be  found  that  the  conditions 
above  explained  have  been  duly  executed."  That  is  to  say,  no  sale 
could  be  made,  or  formal  title  issued,  until  these  conditions  werie 
complied  with. 

The  land  claimed  fronted  on  the. Mississippi  River  for  twenty  miles 
and  more,  and  on  the  great  western  outlet,  the  Atchafalaya,  to  an 
equal  extent ;  and,  if  no  mounds  were  made,  the  country  below  must 
have  been  overflowed  every  year  to  a  ruinous  extent.  Levees  were 
indispensable ;  their  construction  was  a  high  public  policy,  and  for- 
feiture an  inevitable  necessity,  in  case  of  failure.  These  were  laws 
and  ordinances  of  the  government  under  which  the  claim  originated, 
and  which  the  act  of  1824  instructs  us  to  observe ;  the  Spanish  gov- 
ernment yms  not  bound  to  complete  the  title ;  but,  on  the  contrary, 
under  a  necessity  to  declare  it  forfeited.  This  is  plainly  manifest. 
Even  admitting  that  Morales,  as  intendant,  had  full  power  to  make 
the  sale,  still,  forfeiture  was  inevitable.  Under  these  circumstances,  it 
is  idle  to  assume  that  Morales's  act  of  sale  received  any  sanction 
fix>m  the  king  of  Spain,  or  from  any  one  exercising  his  authority. 

Embarrassed  as  Yriarte  was  with  the  want  of  power  in  Morales 
to  sell,  and  the  stringency  of  O'Reilly's  regulations  com- 
pelling •  him  to  occupy,  clear,  ditch,  and  levy,  a  necessity  [  *  222  ] 
^-as  imposed  on  him  to  surrender  his  purchase  and  have  his 
money  refunded ;  and  there  are  several  reasons  apparent  why  we 
think  he  did  so.  In  the  first  place,  he  labored  under  no  disability  or 
impediment ;  he  remained  quiet,  never  took  possession,  nor  asked 
for  a  survey  up  to  the  change  of  flags  in  1804 ;  nor  did  he  ask  for  a 
confirmation  of  Morales's  void  act  from  the  Spanish  authorities. 
And,  after  the  United  States  assumed  jurisdiction,  boards  of  com- 
missioners almost  constantly  existed  before  which  his  claim  could 
have  been  presented,  and  through  them,  reported  to  congress  for 
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political  action  thereon ;  yet  no  step  was  taken,  and  the  claim  slept 
in  the  hands  of  Yriarte  until  1835,  when  he  sold  it  in  Madrid ;  and 
it  first  made  its  appearance  in  this  country,  when  presented  to  the 
district  court,  in  June,  1846.  When  there  adduced  in  evidence,  the 
receipt  was  cut  in  gashes  and  stained,  having  the  appearance  of  a 
neglected,  valueless,  and  cancelled  paper.  To  account  for  its  appear- 
ance, one  Campo  deposed  for  plaintiff,  that,  in  his  opinion,  the  cut 
and  dilapidated  condition  of  the  document  grew  out  of  this  fact : 
"  That  the  officers  of  quarantine  in  Spain,  in  order  to  prevent  the 
spreading  of  infectious  diseases,  immersed  documents  in  vinegar, 
and  cut  them  in  this  manner.  This  was  in  order  to  make  the  vine- 
gar penetrate  more  easily,  and  this  he  thinks  has  been  the  case  with 
the  document  in  question,  and,  therefore,  its  discolored  and  cut  ap- 
pearance." He  further  states,  'Hhat  all  the  documents  firom  Spain 
are  cut  in  like  manner ;  that  he  has  often  seen  them ;  he  has  in  his 
possession  letters  cut  in  the  same  way." 

This  was  obviously  a  private  receipt  held  by  Yriarte,  and  carried 
by  him  to  Spain ;  and  as  the  money  he  had  paid  in  Louisiana  went 
to  the  royal  treasury,  and  was  transmitted  to  Madrid  as  the  receipt 
shows,  the  fair  presumption  is,  that  when  the  receipt  was  there  pre- 
sented, and  the  money  refunded,  the  marks  of  cancellation  were 
made  by  cutting  the  paper  in  gashes,  as  no  reason  can  be  perceived 
why  the  holder  would  thus  deface  his  own  document ;  nor  can  it  be 
imagined  why  a  mere  sheet  of  paper  should  be  thus  cut  to  let  in  an 
acid,  if  such  practice  prevailed,  which  we  suppose,  however,  to  have 
no  foundation  in  fact,  as  witnesses  in  abundance  could  have  been 
produced  to  support  this  improbable  account,  if  it  were  true  that  all 
documents,  coming  from  Spain,  are  cut  in  like  manner  and  stained 
with  vinegar. 

We  are  called  on  to  decide  in  this  case  according  to  the  rules  gov- 
erning a  court  of  equity,  and  are  bound  to  give  due  weight  to  lapse 
of  time. 

The  party  was  under  no  disability,  and  slept  on  his  rights,  as  he 
how  claims  them,  for  nearly  fifty  years,  without  taking  a 
[  "  223  ]  *  single  step.     He  makes  no  excuse  for  his  long  delay,  and 
cannot  now  get  relief  by  having  his  titie  completed. 

No  case  has  come  within  our  experience,  where  the  obscurity  and 
antiquity  of  the  transaction  more  forcibly  than  in  the  present  case, 
required  a  court  of  equity  to  bar  a  complainant  on  legal  presumptions 
founded  on  lapse  of  time ;  and  where  the  bar  should  take  the  place 
of  individual  belief. 

The  government  had  taken  possession,  and  had  sold  out  these 
lands  to  a  great  extent,  and  was  bound  in  good  faith  to  protect  its 


DECEMBER  TERM,   1851.  115 

United  States  i;.  Moore.    1»  H. 

vendees ;  that  these  private  owners  could  have  relied  on  the  lapse  of 
time,  and  defeated  the  claim  set  up,  is  dear ;  and  on  principle,  their 
vendor  could  do  so  likewise. 

Even  had  this  claim  been  adjudged  valid  by  this  court,  still,  the 
decree  below  is  in  part  erroneous.  The  part  referred  to  is  as  follows: 
^  It  is  further  ordered,  adjudged,  and  decreed  that,  in  case  said  lands 
so  claimed  by  said  petitioner,  or  any  part  or  portion  thereof,  shall 
have  been  sold  by  the  United  States,  or  otherwise  disposed  of,  said 
petitioner,  Michael  Moore,  shall  be  and  is  hereby  authorized  to  enter 
in  any  land-ofRce  in  the  State  of  Louisiana,  in  parcels  conformable 
to  sectional  divisions  and  subdivisions,  a  like  quantity  of  public  lands, 
after  the  same  shall  have  been  offered  at  public  sale." 

By  the  act  of  1824,  it  is  provided  that,  if  it  shall  so  happen  that 
the  lands  decreed  to  any  complainant  ^^  shall  have  been  sold  by  the 
United  States,  or  otherwise  disposed  of,  it  shall  be  lawful  for  the 
party  interested  to  enter  the  like  quantity  on  other  lands."  Here, 
the  decree  is  general  against  the  United  States,  and  awards  to  com- 
plainant floating  warrants  for  all  lands  that  the  United  States  may 
have  sotd,  or  otherwise  disposed  of,  within  the  bounds  of  the  tract 
decreed.  The  act  requires  the  names  of  all  persons  claiming  the  land 
sued  for,  or  any  part  of  it,  to  be  set  forth  in  the  petition,  and  that 
they  shall  be  made  defendants  in  due  form  by  citation ;  and  if  the 
entire  tract  is  claimed  by  private  persons,  then  they  shall  be  sole  de- 
fendants ;  but  if  the  government  is  owner  in  part,  or  of  the  whole, 
then  this  fact  shall  be  stated,  and  the  attorney  of  the  district  must  be 
served  with  process,  and  be  allowed  to  answer  for  the  United  States. 
The  purpose  of  congress  was,  first,  to  authorize  a  suit  against  the 
United  States ;  and,  in  the  next  place,  to  give  judicial  cognizance  of 
a  description  of  incipient  claims  having  no  standing  in  a  court  of 
justice  before  the  act  was  passed ;  and,  thirdly,  that  the  petitioner 
should  be  bound  to  sue  private  persons,  claiming  the  same  land,  so 
that  those  having  an  interest,  and  better  knowledge  of  facts,  and 
more  capacity  to  defend,  than  the  United  States,  might  be  drawn 
into  the  contest ;  and  that  they  should  be  compelled  to  pro- 
dace  their  title,  so  that,  if  a  *  decree  was  made  for  complain-  [  *  224  ] 
ant,  the  court  could  ascertain  what  part  of  the  land  should 
be  granted  to  him  by  patent ;  and,  as  this  could  only  be  done  by  a 
specific  ascertainment  of  interfering  claims,  the  decree  must  of  neces- 
sity specify  their  boundaries  and  quantities.  Nor  can  it  stop  here ; 
it  must  adjudge  that  a  warrant  shall  issue,  and  be  subject  to  location. 
This  decree  is  not  only  in  general  terms,  but  it  is  contingent,  that,  in 
'^ase  all  the  lands  claimed,  or  any  part  or  portion  of  them,  have  been 
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sold  or  otherwise  disposed  of  by  the  United  States,  then  the  peti- 
tioner shall  be  authorized  to  enter  a  like  quantity,  &c. 

The  district  court,  as  we  apprehend,  did  not  proceed  to  adjudge 
other  lands  as  an  equivalent,  on  the  act  of  1824,  as  it  originally  stood, 
but  on  amendatory  and  repealing  clauses  found  in  the  8th  section  of 
the  act  of  May  23, 1828,  extending  the  law  to  Florida ;  and  espec- 
ially to  the  2d  section  of  the  act  of  24th  May,  1828,  giving  further 
time  to  claimants  in  Missouri  and  Arkansas  to  institute  suits ;  both 
of  which  clauses  declare  that  so  much  of  the  act  of  1824  as  requires 
petitioners  to  make  adverse  claimants  parties  to  the  suit  shall  be  and 
are  thereby  repealed.  The  act  of  24th  May,  1828,  contains  various 
other  provisions ;  some  of  which  modify,  and  others  repeal,  parts  of 
the  act  of  1824. 

The  act  of  June  17, 1844,  provides  that  so  much  of  the  act  of 
May  26, 1824,  as  relates  to  the  State  of  Missouri,  is  thereby  revived 
and  reenacted ;  and  the  same  jurisdiction  is  given  to  the  district 
courts  of  Arkansas,  Louisiana,  Alabama,  and  Mississippi,  as  was 
exercised  under  said  act  in  Missouri ;  wifh  the  exception  of  that  part 
of  the  act  (being  sections  14  and  15)  that  applied  exclusively  to  the 
territory  of  Arkansas,  which  only  allowed  claims  of  a  league  square, 
and  under,  to  be  adjudicated.  The  thirteen  previous  sections  stand 
incorporated  in  like  manner  as  they  would  be  if  they  had  been  copied 
into  the  act  of  1844.  No  language  to  this  eSect  could  make  it 
plainer ;  any  attempt  to  incorporate  likewise  the  act  of  24th  May, 
1828,  into  that  of  1844,  would  not  only  be  a  forced  construction,  but 
a  manifest  perversion.  It  follows  that  the  law,  as  found  in  the  first 
thirteen  sections  of  the  act  of  1824,  furnishes  all  authority  the  dis- 
trict court  had,  to  proceed,  and  to  decree  an  equivalent ;  and  that 
the  true  mode  of  proceeding,  according  to  the  law  as  it  stands,  is  as 
above  stated,  we  suppose  to  be  not  open  to  controversy. 

This  view  of  the  act  of  1844  was  very  forcibly  presented  to  us  by 
the  attorney-general,  in  the  case  of  The  United  States  v.  Boisdore's 
Heirs,  coming  up  from  Mississippi,  11  How.  77 ;  but,  as  we  then 
apprehended  that  no  similar  irregularity  might  again  occur,  no 
notice  was  taken  of  it  in  the  opinion,  dismissing  the  cause  on  its 

merits. 
[  *  225  ]       *  Being  of  opinion  that  this  cause  is  destitute  of  merits, 
it  is  ordered  that  the  decree  of  the  district  court  be  reversed, 
and  the  petition  dismissed. 

15  H.  1,  81. 36. 
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Wyllys  Lyman,  Gteorge  P.  Marsh,  John  Peck,  and  John  H.  Peck, 
Plaintiffs  in  Error,  v.  The  President,  Directors,  and  Company 
OP  the  Bank  op  the  United  States. 

12  H.  225. 

In  an  action  to  recover  the  consideration  of  a  sale  and  conveyance  of  real  and  persona] 
property,  for  which  three  notes  were  given,  two  of  which  were  admitted  to  have  been  paid, 
and  the  third  was  produced  and  tendered  to  be  given  np ;  Hddf  1.  That  the  other  notes 
need  not  be  produced ;  2.  That,  as  defendants  gave  their  notes  for  the  purchase^moneyf 
the  presumption  was  that  the  conveyances  had  been  made,  and  the  deeds  need  not  be  pro- 
duced; 3.  That  there  was  no  presumption  that  the  notes  were  received  in  satisfaction  of 
the  purchase-money. 

The  case  is  stated  in  the  opinion  of  the  court 
Phelps^  for  the  defendants. 
No  connsel  contrd. 

•  Nelson,  J.  delivered  the  opinion  of  the  court.  [  *  243  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Vermont. 

The  suit  was  brought  in  the  court  below  by  the  bank  against  the 
defendants  to  recover  a  balance  claimed  to  be  due,  of  the  purchase- 
money  agreed  to  be  given  for  the  property  and  assets  of  their  branch 
at  Burlington.  The  amount  of  the  purchase-money  was  a  fraction 
under  one  hundred  and  forty-two  thousand  dollars,  (^142,000,)  pay- 
able in  instalments ;  and  for  securing  payment  of  which  four  notes 
of  thirty-five  thousand  five  hundred  dollars  ($35,500)  each,  were  exe- 
cuted and  delivered  at  the  time.  These  notes  were  payable  to 
^'  Samuel  Jaudon,  Esq.,  cashier,  or  order,"  and  had  not  been  indorsed 
by  him  to  the  plaintiffs,  nor  in  blank. 

The  declaration  contained  the  usual  money  counts,  an  account 
stated,  and  also  counts  for  the  original  consideration  of  the  notes. 

On  the  trial,  the  plaintiffs  offered  in  evidence  the  last  of  the  series 
of  notes,  the  previous  ones  having  been  paid,  for  the  purpose  of  sus- 
taining the  action,  which  was  objected  to  on  the  ground  that  no  title 
was  shown  in  the  bank,  the  note  not  having  been  indorsed.  This 
objection  was  sustained  and  the  note  excluded,  but  the  plaintiffs 
-were  permitted  to  recover  under  the  count  for  the  original  consid- 
eration. 

The  question,  therefore,  whether  or  not  it  was  competent  to  con- 
nect the  plaintiffs  with  the  note  by  parol  evidence,  that  it  had  been 
given  to  their  cashier,  and  was  their  property,  is  not  in  the  case,  and 
need  not  be  passed  upon. 
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It  was  objected  at  the  trial  that  the  plaintiffs  could  not  recovei 
ander  the  counts  for  the  original  consideration,  on  the  ground  that 
the  notes  had  been  received  in  payment  and  satisfaction  of  the  in- 
debtedness ;  and  hence  the  recovery  must  be  upon  the  notes  them- 
selves, if  at  all.  But  the  court  held  that  the  mere  acceptance  of  the 
notes  by  the  bank  did  not  necessarily  operate  as  a  satisfaction ;  and 
that,  whether  or  not  there  was  an  agreement  at  the  time  to  receive 
them  in  satisfaction,  or  whether  the  circumstances  attending  the 
transactions  warranted  such  an  inference,  were  questions  for  the  jury; 
and  submitted  the  questions  accordingly.  • 

It  was  also  objected  that,  in  order  to  entitle  the  plaintiffs  to  recover 
under  the  counts  for  the  original  consideration,  they  must  first  pro- 
duce all  the  previous  notes  given  for  the  purchase-money,  and  sur- 
render them  in  court  And,  further,  that,  before  there  could  be  a 
recovery  for  that  portion  of  the  consideration,  consisting  of  the  real 
estate,  the  plaintiffs  were  bound  to  prove  the  execution  and  delivery 
of  the  conveyances  of  the  same  to  the  defendants.  But  the 
[  *  244  ]  court  held,  as  to  the  first  objection,  that,  •as  it  was  conceded 
on  both  sides  that  the  previous  notes  had  been  paid,  the 
presumption  of  law  was,  they  had  been  given  up  by  the  holder  at 
the  time  of  payment,  as  the  party  was  not  bound,  as  a  general  rule, 
to  make  the  payment,  without  receiving  the  note  as  his  voucher ; 
and  that,  if  the  fact  was  otherwise,  the  burden  lay  upon  the  defend- 
ants to  show  it.  And  as  to  the  second  objection,  inasmuch  as  the 
contract  had  been  executed,  and  the  defendants  had  given  their  notes 
for  the  purchase-money,  the  court  was  bound  to  presume  that  they 
were  satisfied  with  the  execution  on  the  part  of  the  plaintiffs,  and,  of 
course,  that  the  proper  conveyances  had  been  made  and  delivered, 
and  that,  if  the  fact  was  otherwise,  it  was  incumbent  upon  the  de- 
fendants to  show  it 

This  court  is  of  opinion  that  no  error  was  committed  in  either  of 
the  various  rulings  at  the  circuit  to  which  we  have  referred,  nor,  in- 
deed, as  it  respects  either  of  the  other  questions  in  the  case,  not  thus 
far  particularly  noticed ;  but  which  appear  upon  the  record. 

Those  remaining  that  bear  upon  the  merits  of  the  defence,  and 
which  we  propose  to  notice,  relate  to  two  items  of  indebtedness  upon 
the  books  of  the  branch  bank  at  Burlington  —  the  debt  of  Truesdell 
and  Son,  of  ^4,884.48,  and  of  Silas  E.  Burrows,  of  $2,538.86.  These 
items  were  among  those  on  the  list  of  suspended  debts  made  out  by 
the  cashier  of  the  branch  preparatory  to  the  negotiation  for  a  pur- 
chase by  the  defendants  of  its  assets,  and  to  the  settlement  of  tlie 
terms  of  sale  by  the  parent  bank.     They  were  of  considerable  stand-, 
ing  at  the  branch,  and  had  been  previously  returned  by  the  directors 
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to  the  parent  bank  in  several  semi-annual  returns  as  not  only  bad  but 
desperate,  and  were  inserted  in  what  was  called  the  list  of  suspended 
debts,  amounting  in  the  aggregate  to  a  fraction  short  of  $27,000 
preparatory  to  the  sale,  and  for  which  the  defendants  offered,  and  the 
plaintifts  accepted,  five  thousand  dollars,  ($5,000.) 

These  two  items,  it  was  insisted,  should  be  credited  to  the  account 
of  the  defendants,  inasmuch  as  they  had  been  compromised,  as  was 
contended,  and  settled  by  the  plaintiffs  before  or  after  the  time  of 
purchase;  and  that,  as  they  had  been  inserted  in  the  list  of  suspended 
debts,  the  defendants  had  reason  to  believe,  when  they  made  the 
purchase,  they  were  outstanding  existing  demands,  though  of  doubt- 
frd  value. 

It  was  admitted,  by  the  counsel  for  the  plaintiffs,  that,  if  his  clients 
had  compromised  either  of  these  debts,  or  had  received  any  portion 
of  them  since  the  sale,  they  would  be  responsible  for  the  fair  value 
of  the  demands  or  the  money  received,  at  the  election  of  the  defend- 
ants. But  that,  if  these  demands,  or  either  of  them,  had 
been  compromised,  and  closed  previously  to  the  *  sale  to  [  *  245  ] 
the  defendants,  by  the  board  of  directors  of  the  branch  at 
Burlington,  inasmuch  as  there  was  no  warranty  of  the  debts,  and 
two  of  the  purchasers  were  members  of  the  board,  and,  of  course, 
cognizant  of  the  compromise,  and  settlement,  all  the  defendants 
being  joint  purchasers,  were  chargeable  with  knowledge,  and,  there- 
fore, there  was  no  ground  for  an  implied  fraudulent  representation 
on  account  of  these  two  items  having  been  inadvertently  placed  on 
the  suspended  list. 

It  was  also  urged  by  the  counsel  for  the  plaintiffs,  that  the  condition 
of  the  debts  on  the  books  at  the  Burlington  branch  must  have  been 
well  known  to  the  board  of  directors  there  —  much  better  known  to 
them,  than  to  the  board  of  the  parent  bank ;  and,  that  the  latter  must 
necessarily  have  relied  mainly  upon  information  derived  from  the 
former  as  to  the  condition  of  the  assets,  with  a  view  to  make  an 
estimate  of  their  value. 

The  court  took  this  view  of  the  case  at  the  trial,  and  left  the  facts 
to  the  jury.  And,  upon  a  review  here,  it  is  the  opinion  of  this  coturt, 
that  no  error  was  committed  in  the  direction. 

The  facts  were,  that  the  Truesdell  debt  had  been  compromised  by 
the  directors  of  the  branch  at  Burlington,  with  the  assent  of  the  parent 
bank,  more  than  a  year  previous  to  the  sale  to  the  defendants,  and 
the  original  debt  discharged ;  and  the  better  opinion  from  the  evidence 
is,  tliat  the  amount  for  which  the  debt  was  compromised  waB  paid 
at  the  Burlington  branch  previous  to  the  sale.  At  all  events,  there 
is  no  evidence  whatever  that  any  part  of  it  has  been  received  by  the 
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parent  bank  since  that  time.  If  it  has  been  paid  since,  it  must  have 
been  paid  to  the  defendants  who  held  the  substituted  paper  under  the 
transfer  of  the  assets  of  the  branch. 

Under  these  circumstances,  we  think,  the  defendants  were  bound 
to  show,  in  order  to  entitle  themselves  to  the  credit  for  this  item  of 
the  suspended  debts,  that  the  parent  bank  had  either  received  the 
money  on  it  or  had  appropriated  the  securities  so  as  to  make  them 
their  own  since  the  sale.  And,  as  there  was  no  evidence  warranting 
either  conclusion,  it  follows,  the  direction  of  the  court  below  was 
right. 

As  it  respects  the  Silas  E.  Burrows  debt — it  appears  that  this 
debt  was  compromised  at  33j  per  cent,  as  ecurly  as  May,  1835 ;  and 
the  original  securities  surrendered  on  taking  the  new  security  for 
$922.17.  This  security  has  never  been  interfered  with  by  the  parent 
bank ;  and  if  unpaid  at  the  time  of  the  sale,  remained  in  full  force  at 
that  time,  and  since,  in  the  hands  of  the  defendants. 

The  parent  bank  subsequently,  in  December,  1840,  compromised 

a  large  indebtedness  of  Burrows,  but  in  this,  and  all  other 

[  *  246  ]  •subsequent  negotiations  with  him,  they  expressly  excluded 

the  debt  at  the  Burlington  branch,  as  no  longer  under  their 

control. 

For  these  reasons  we  are  satisfied  the  judgment  of  the  court  below 
is  right,  and  should  be  affirmed. 


The  United  States,  Plaintiffs  in  Error,  v,  Joseph  B.  Wilkinson, 
Christopher  Roselius,  John  L.  Lewis,  Louis  Brinoier,  Man* 
DEViLLE  Mariony,  and  John  R.  Grymes. 

12  H.  246. 

If  a  record  declare  that  a  bill  of  exceptions  was  taken  on  the  trial  of  a  case,  this  will  control 
an  erroneous  date  attached  to  the  bill  of  exceptions,  according  to  which  it  was  sigiied 
before  the  trial. 

A  copy  of  an  official  bond,  duly  aathenticated  according  to  the  act  of  congress  of  July  2, 
1836,  §  15,  (5  Stats,  at  Large,  82,)  is  admissible  in  evidence. 

The  case  is  stated  in  the  opinion  of  the  court. 
Orittenden  (attorney-general,)  for  the  plaintiffs. 
Johnsan,  with  whom  were  Benjamin,  and  Micon^  contra. 

[  *  251  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  against  the  defendants  in  error 
as  sureties  in  the  officied  bond  of  William  IVF  Queen,  who  was  ap« 
pointed  postmaster  at  New  Orleans  in  1840. 
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The  proceeding  was  by  petition  according  to  the  practice  in 
LoniBiana,  and  a  copy  of  the  bond  was  set  forth  in  the  petition,  and 
also  annexed  to  and  filed  with  it,  and  the  United  States  alleged  that 
McQueen  had  received^  as  postmaster,  twenty  thousand  and  sixty 
dollars  and  ninety-two  cents,  which  he  had  neglected  and  refused  to 
pay  over. 

The  defendants,  in  their  answers,  took  three  grounds  of  defence:— 

L  They  admitted  their  several  signatures  to  the  bond  set  forth 
in  the  petition,  but  denied  that  it  had  ever  been  delivered  by  them  or 
accepted  by  the  postmaster-general. 

2.  That  there  had  been  a  former  recovery  against  them  for  the 
same  cause  of  action. 

3b  That  the  suit  was  barred  by  limitations,  not  having  been  in- 
stituted  against  the  sureties  within  two  years  after  the  default  of  the 
postmaster. 

At  the  trial,  the  jury  found  a  verdict  for  the  defendant,  and  judg- 
ment was  entered  accordingly,  and  the  United  States  have  brought 
this  writ  of  error  upon  the  judgment. 

It  appears  by  the  record  duly  certified  to  this  court,  that  th»  follow- 
ing exception  was  taken :  — 

United  States  v.  Wilkinson  et  als. 

Bill  of  Exceptions. 

The  United  States 

V.  \  No.  1727. 

J.  B.  Wilkinson  et  oL 

*  In  the  circuit  court  of  the  United  States,  for  the  fifth  circuit  [  *  252  J 
sitting  for  the  eastern  district  of  New  Orleans. 
Present,  Hon.  T.  H.  M?  Caleb,  Judge  of  the  district  court,  presiding 
alone. 

April  term,  1848. 

Be  it  remembered,  that  at  the  April  term  of  the  circuit  court  afore- 
said, in  the  year  1848,  on  Tuesday,  the  8th  day  of  April,  1SI8,  on 
the  trial  of  the  above-named  cause,  the  attorney  of  the  United  States 
offered  in  behalf  of  the  said  United  States  to  [be]  read  in  evidence 
to  the  jury  a  certain  instrument,  being  a  bond  annexed  to  the  petition 
or  information  in  this  cause,  being  an  authentic  copy  [of]  a  bond 
signed  by  William  INF  Queen  as  principal,  and  the  parties  herein 
defendant  as  sureties,  for  the  faithful  discharge  of  the  duties  of  the 
office  of  postmaster  at  New  Orleans,  dated  on  the  eighth  day  of  June, 
in  the  year  one  thousand  eight  hundred  and  forty ;  to  the  reading  in 
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evidence  of  which  bond  the  counsel  of  defendants  objected,  and  the 
court  sustained  the  objection,  and  refused  to  allow  the  document  to 
be  read. 

Whereupon  the  attorney  of  the  United  States  excepted  to  the 
ruling  of  the  court,  and  tenders  this  as  his  bill  of  exceptions,  praying 
that  the  same  may  be  signed  by  the  court,  and  made  a  part  of  thie 
record.  Theo.  H.  AFCalbb.     [seal.] 

U.  iSL  Judge. 

This  exception,  it  will  be  observed,  states  that  it  was  taken  on  the 
8th  day  of  April,  1848 ;  and  the  record  shows  that  the  suit  was  not 
instituted  until  the  11th  of  July  in  that  year,  and  that  the  trial  took 
place  on  the  7th  and  8th  of  May,  1849 ;  and  that  the  verdict  was 
rendered  on  the  day  last  mentioned. 

It  is  insisted  on  behalf  of  the  defendants  that,  as  this  exception  is 
stated  to  have  been  taken  on  the  8th  of  April,  1848,  more  than 
a  year  before  the  trial,  it  cannot  be  regarded  by  this  court  as  an  ex- 
ception legally  taken,  nor  noticed  in  its  judgment  And,  further,  that 
if  it  be  considered  as  an  exception  regularly  taken  and  certified,  yet 
the  opinion  of  the  court  rejecting  the  testimony  was  correct. 

The  exception  is  certainly  very  loosely  firamed,  and  the  date  above 
mentioned  cannot  be  reconciled  with  the  rest  of  the  record.  It  is 
evidently  a  clerical  mistake,  arising,  most  probably,  from  the  pressure 
and  hurry  of  business,  which  is  sometimes  unavoidable  in  a  court  of 
mginal  jurisdiction.  For  the  titling  at  the  head  of  the  exception 
states  it  to  be  taken  in  No.  1727,  wWch  is  the  number  by  which  this 
suit  appears  to  have  been  marked  in  the  circuit  court  throughout 
the  proceedings  ;  and  in  the  body  of  the  exception  it  is  said 
[  *  253  ]  to  be  offered  at  the  trial.  *  There  is  nothing  in  the  record  from 
which  it  can  be  infeired  that  a  suit  was  pending  between  the 
same  parties  on  the  8th  of  April,  1848.  And  this  exception  is  regn* 
larly  certified  by  the  circuit  court  as  a  part  of  the  proceedings  in  this 
case,  and  as  one  taken  at  the  trial.  This  certificate  firom  the  circuit 
court,  is  conclusive  upon  this  court,  and  the  exception  must  be 
regarded  as  duly  taken  and  regularly  brought  up  by  the  writ  of 
error. 

With  respect  to  the  opinion  excepted  to,  we  can  see  no  ground  for 
rejecting  the  testimony.  The  exception  in  substance  states  that  the 
district  attorney  offered  to  read  in  evidence  a  certain  instrument, 
annexed  to  the  petition,  being  an  authentic  copy  of  a  bond  signed 
by  the  defendants,  as  sureties  for  McQueen.  It  is  admitted  by  the 
answers,  that  the  defendants  had  signed  the  original  bond  of  which 
this  is  a  copy ;  and,  moreover,  the  copy  offered  is  said  to  be  authentic. 
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The  possesssion  of  the  original  bond  by  the  proper  officers  of  the 
United  States,  was  primd  fade  evidence  that  it  had  been  delivered 
and  accepted.  The  bond  was  a  necessary  part  of  the  evidence  in 
behalf  of  the  United  States,  and  as  the  copy  was  duly  authenticated, 
according  to  the  act  of  congress,  we  are  at  a  loss  to  understand  upon 
what  ground  it  could  have  been  rejected. 

It  is  said  that  there  might  have  been  objections  which  do  not  ap- 
pear in  the  exception,  and  that  every  presumption  is  to  be  made  in 
favor  of  the  judgment  of  the  inferior  court,  and  that  it  is  to  be  pre- 
sumed right  until  the  contrary  appears.  This  is  true.  But  the  con- 
trary does  appear  in  the  present  case.  If,  indeed,  the  exception 
had  merely  stated  that  the  plaintiff  offered  a  certain  paper  without 
describing  it,  or  without  showing  its  application  to  the  matter  in 
controversy,  and  the  court  had  rejected  it  without  stating  the  groimds 
of  its  decision,  undoubtedly  the  judgment  would  be  presumed  to  be 
oorrect. 

But  here  the  paper  is  shown  by  the  statement  in  the  exception  to 
be  legally  admissible.  The  error,  therefore,  is  apparent;  and  no  pre- 
sumption  can  be  made  in  favor  of  a  judgment,  where  the  error  is 
apparent  on  the  record. 

If  there  was  any  fact  which,  notwithstanding  the  authentication  of 
the  copy,  made  it  inadmissible,  it  ought  to  have  been  shown  by  the 
defendants,  and  set  forth  in  the  exception.  And  where  no  such  fact 
appears,  it  must  be  presumed  not  to  exist.  A  contrary  rule  would 
make  the  right  to  except  of  no  value  to  the  party,  and  would  put  an 
end  to  the  revisory  power  of  the  appellate  court  whenever  the  inferior 
tribaoal  desired  to  exclude  it, —  De  von  apparentibus  et  de  non  ex* 
^  isteniilms  eadem  est  ratio^  is  an  old  and  well-estabUshed  maxim  in 
legal  proceedings,  and  is  founded  on  principles  of  justice  as 
well  as  of  law.  And  for  error  *in  rejecting  the  testimony  [  *  254  1 
which  npon  the  facts  in  the  exception  ought  to  have  been 
received,  the  judgment  of  the  circuit  court  must  be  reversed* 


JoBHUA  B.  Bond,  Administrate  of  Mary  Ann  Cade,  Plaintiff  in 

Error,  t;.  James  Brown. 

12  H.  254. 

If  a  cafe  at  law  in  Lonuiana,  is  sabmitted  to  the  jadge  withoat  a  jarj,  and  no  exception  is 
taken  to  any  ruling  on  any  matter  of  law,  the  finding  is  condusire,  and  the  jadgment  must 
be  affinned  on  error. 

The  case  is  stated  in  the  opinion  of  the  court 
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Marr^  for  the  defendant. 

No  counsel  cotUrd. 

[  *  255  ]      *Taney,  C.  J.)  delivered  the  opinion  of  the  court. 

The  record  in  this  case  is  yolnminons ;  but  a  very  brief 
statement  will  show  the  grounds  upon  which  it  is  decided  in  this 
court 

The  suit  was  brought  by  the  defendant  in  error  in  the  circuit  court 
of  the  United  States  for  the  eastern  district  of  Lomsiana,  upon  a 
bond  with  a  collateral  condition.  The  breaches  for  which  he  sued 
are  set  out  in  the  petition.  The  plaintiff  in  error  answered, 
[  *256  ]  denying  some  of  the  material  facts  stated  in  the  *  petition, 
and  alleging  other  facts,  which,  if  supported  by  testimony, 
were  sufficient  to  bar  the  recovery. 

Upon  these  issues  the  parties  proceeded  in  the  case,  and  evidence 
on  both  sides  was  offered,  which  is  stated  at  large  in  the  record. 
And,  as  neither  party  demanded  a  jury,  the  fact  as  well  as  the  law 
was,  according  to  the  Louisiana  practice,  submitted  to  the  court. 

The  plaintiff  in  error  has  not  presented  any  argument  in  this  court, 
nor  assigned  any  particular  error  of  which  he  complains.  None  of 
the  testimony  on  either  side  appears  to  have  been  objected  to  in  the 
circuit  court  Nor  does  it  appear,  from  the  pleadings,  or  by  excep- 
tion, or  by  the  opinion  of  the  court,  that  any  question  of  law  arose 
or  was  decided  in  the  case.  On  the  contrary,  the  opinion  of  the 
court,  inserted  in  the  record,  according  to  the  Louisiana  practice, 
states  that,  being  satisfied  that  the  defendant  in  error  had  fully  sub- 
stantiated the  allegations  in  his  petition,  the  court  proceeded  to  give 
judgment  in  his  favor.  The  language  of  the  opinion,  when  taken 
in  connection  with  the  pleadings  and  issues,  impUes  that  the  case 
turned  upon  the  comparative  weight  of  the  testimony ;  upon  the  fact, 
and  not  upon  the  law.  And,  whether  the  fact  was  rightiy  decided 
or  not,  according  to  the  evidence,  is  not  open  to  inquiry  in  this  court 
The  decision  of  the  court  below,  in  this  respect,  is  as  conclusive  as 
the  verdict  of  a  jury  when  the  case  is  brought  here  by  writ  of  error. 
And,  as  no  error  in  law  appears  in  the  record,  the  judgment  of  the 
circuit  court  must  be  affirmed. 

1  Wal.  99. 
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James  Dundas,  Mordecai  D.  Lewis,  Samuel  W.  Jones,  Robert  L. 
PiTTFiELD,  and  Robert  Howell,  Appellants,  t;.  Anne  Hitch 

COCK. 

12  H.  256. 

A  cknse  releasing  the  right  to  dower  was  inserted  in  an  indentare  after  the  signatures,  of 
both  husband  and  wife,  and  began :  "And  I,  A.  H.,  wife  of  H.  H.,  &c.**  Held^  That  it  was 
a  part  of  the  same  deed,  and  was  a  valid  release  under  the  laws  of  Alabama. 

Tho  law  of  Alabama  does  not  require  the  acknowledgment  of  a  feme  covert  to  be  made  in 
ijmuimis  verbis ;  if  it  conform  in  substance  to  what  the  statute  requires,  it  is  valid. 

If  a  widow,  who  is  also  a  devisee  with  a  power  of  sale,  release  to  a  purchaser  for  a  valuable 
consideration,  she  shall  be  deemed  to  convey  in  every  character  which  enabled  her  to  give 
effect  to  her  deed  ;  and  she  cannot  set  up  that  she  conveyed  only  under  a  power ;  that  she 
disaffirmed  the  provision  for  herself  in  the  will,  and  took  her  dower,  and  did  not  release 
that. 

The  case  is  stated  in  the  opinion  of  the  court. 

Bradley  and  J.  A.  Campbell^  iot  the  appellants. 

Hopkins  and  Badger,  contra. 

*  Grier,  J.,  delivered  the  opinion  of  the  court.  [  *  265  J 

The  respondent,  Mrs.  Anne  Hitchcock,  was  complainant 
below,  in  two  bills  filed  in  the  circuit  court  of  Alabama,  claiming  her 
dower  in  certain  property  in  the  city  of  Mobile,  of  which  her  late 
husband,  Henry  Hitchcock,  was  seised  in  his  lifetime,  and  of  which 
the  appellants,  as  trustees  of  the  United  States  Bank,  were  in  pos- 
seesiou,  claiming  under  a  mortgage  given  by  said  Henry. 

The  answer  admits  the  marriage  of  complainant,  and  the  seisin 
and  death  of  her  husband,  and  that  the  appellants  hold  the  property 
onder  a  deed  of  mortgage  from  him ;  but  deny  that  complainant  has 
any  right  of  dower  in  the  prembes.  ^ 

1.  Because  she  was  a  party  to  the  deed  of  mortgage,  and  had 
relinquished  her  right  of  dower  by  her  deed  duly  executed  and  ac- 
knowledged. 

2.  That  after  the  death  of  her  husband,  the  complainant  took  pos- 
session of  his  property  as  sole  devisee  in  fee,  and  surrendered  the 
possession  to  the  mortgagees  in  satisfaction  of  the  debt,  and  for  a 
large  consideration  paid  to  her,  executed  a  full  and  absolute  release 
to  them  of  all  her  right,  title,  interest,  and  estate  in  the  mortgaged 
property. 

3.  That  she  was  estopped  by  a  decree  of  the  court  of  Alabama,. 
on  a  bill  filed  by  the  mortgagees  for  a  foreclosure,  and  to  have  their 
title  quieted. 
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If  the  appellants  can  succeed  in  establishing  either  of  these  three 
grounds  of  defence,  they  will  be  entitled  to  a  decree  in  their  favor. 

We  will  therefore  consider  them  in  their  order. 

1.  The  instrument  of  mortgage  is  dated  on  the  14th  of  July,  1838. 
The  first  part  of  it  is  a  deed  poll  in  the  usual  form  :  "  Know  all  men, 
&C.,  that  I,  Henry  Hitchcock,  of  Mobile,  &c.,  in  consideration  of  the 
sum  of  $620,630.96,  to  me  in  hand  paid,  by  these  presents  do  grant, 
bargain,  sell,  &c.;"  and  concluding:  ^< Given  under  my  hand  and 
seal,  &c,"  and  signed,  ^  Henry  Hitchcock,  Anne  Hitchcock,"  with 
their  respective  seals ;  also  these  words :  "  Signed,  sealed,  and  deliv- 
ered in  presence  of;"  but  no  names  of  witnesses  annexed. 
{  *  266  ]  *  Under  these  signatures  and  attestation  is  the  following 
release,  signed  and  sealed  by  Anne  Hitchcock  :  — 

"  JCnd  I,  Anne  Hitchcock,  wife  of  the  said  Henry  Hitchcock,  for 
and  in  consideration  of  the  sum  of  one  dollar,  to  me  in  hand  paid  by 
the  said  Joseph  Cowperthwaite,  Thomas  Dunlap,  and  Herman  Cope, 
have  relinquished,  and  hereby  do  relinquish  by  these  presents,  all  my 
light  and  title  of  dower  in  and  to  the  above-described  premises,  to 
the  said  Joseph  Cowperthwaite,  Thomas  Dunlap,  and  Herman  Cope, 
the  survivors  or  survivor  of  them,  and  to  the  heirs,  executors,  and 
assigns  of  such  survivor,  forever. 

"  Witness  my  hand  and  seal,  this  fourteenth  day  of  July,  one  thou- 
sand eight  hundred  and  thirty-eight       Anne  Hitchcock.     [Seal.] 

"  Attest :  Charles  A.  M arston." 

The  acknowledgment  which  appears  to  have  been  taken  at  the 
same  time  is  as  follows :  — 

^  The  State  op  Alabama, 
Mobile  County. 

"  Personally  appeared  before  me,  Charles  A.  Marston,  notary  public 
in  and  for  said  county,  the  above-named  Henry  Hitchcock,  who  ao- 
knowledged  that  he  signed,  sealed,  and  deiivere;^  the  foregoing  inden- 
ture of  mortgage  to  Joseph  Cowperthwaite,  Thomas  Dunlap,  and 
Herman  Cope,  on  the  day  and  year  therein  mentioned.  And  also 
appeared  personally  before  me,  Charles  A.  Marston,  Anne  Hitch- 
cock, the  wife  of  said  H.  Hitchcock,  who  being  examined  privately 
and  apart  from  her  said  husband,  acknowledged  that  she  signed, 
sealed,  and  delivered  the  said  indenture  of  mortgage  freely,  and  of 
her  own  accord,  and  without  any  fear,  threats,  or  compulsion  of  her 
said  husband. 

"  Given  under  my  hand  and  seal  notarial,  this  fourteenth  day  of 
July,  A.  D.  1838.  Charles  A.  Marston." 
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The  objections  to  the  sufficiency  of  this  instrament  to  bar  the 
dower  of  the  wife,  are,  first,  "  That  the  mortgage  is  the  deed  of  the 
husband  only.  It  contains  no  words  of  grant  by  the  wife ;  her  name 
is  not  mentioned  in  the  deed." 

2.  That  the  relinqoishment  of  dower  is  a  several  and  separate  deed, 
which  should  have  the  signature  of  the  husband,  to  show  his  consent, 
and  that  it  was  the  joint  act  of  husband  and  wife. 

3.  That  the  acknowledgment  of  Mrs.  Hitchcock  is  of  ^Hhe  said  in- 
denture of  mortgage,"  and  not  of  her  relinquishment  of  dower. 

•  And,  4.  That  the  acknowledgment  is  not  in  due  form  [  *  267  ] 
of  law. 

The  first  three  of  these  objections  are  founded  on  the  assumption 
that  the  release  of  Mrs.  Hitchcock  forms  no  part  of  the  deed  of 
mortgage,  but  is  a  separate  and  distinct  deed.  It  is  true,  if  that 
portion  of  the  instrument,  above  the  joint  signatures  of  the  husband 
and  wife,  is  to  be  construed  as  the  whole  indenture  of  mortgage,  the 
first  proposition  cannot  be  denied.  For  the  instrument,  thus  far, 
does  not  purport  to  dispose  of  any  right  or  interest  vested  in  the 
wife  ;  and  if  nothing  further  had  been  added,  the  deed  would  have 
been  wholly  inoperative  for  that  purpose.  But  the  face  of  the  instru- 
ment shows  that  it  does  not  end  there ;  for  it  proceeds :  <<  And  I, 
Anne  Hitchcock,  &c.,  in  consideration  of  the  sum  of  one  dollar  to 
me  in  hand  paid  by  the  said  Joseph,  &c.,  do  reUnquish  all  my  right 
and  title  of  dower  in  and  to  the  above-described  premises  to  the  said 
Joseph,  &C." 

Usually,  this  initiate  and  contingent  right  of  dower  is  barred,  iu 
deeds  of  sale  and  mortgage,  by  a  conveyance  making  the  grant  in 
the  joint  names  of  the  husband  and  wife,  in  the  same  manner  as  if 
the  estate  belonged  to  the  wife ;  the  deed  operating  by  way  of  estop- 
pel when  the  right  of  dower  becomes  complete  by  the  death  of  the 
husband.  But  when  the  legal  estate  is  vested  wholly  in  the  husband, 
and  the  light  of  the  wife  is  but  a  contingent  incumbrance,  there  is 
no  necessity  that  she  should  join  in  the  grant  of  the  fee,  the  release 
of  her  inchoate  right  acknowleged  in  due  form,  being  all  that  is 
necessary  to  bar  her  firom  setting  up  a  claim  of  dower,  after  the 
death  of  her  husband. 

The  insertion  of  the  clause  of  release  of  dower  might  generally 
be  considered  by  conveyancers  as  in  better  taste,  if  it  had  preceded 
the  signature  and  attestation  of  the  other  covenants  which  affected 
the  fee  of  the  husbcuid ;  but  there  is  no  stringent  unbending  rule  of 
law  which  requires  a  deed  to  be  in  such  form,  or  in  any  peculiar  form, 
in  order  to  operate  as  a  valid  conveyance.  The  intention  of  the 
parties  is  to  be  gathered  firom  an  inspection  of  the  whole  instrument 

11  • 
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of  assurance  taken  together.  It  onght  not  to  be  dislocated  and  rent 
into  separate  fragments  by  a  captions  or  astute  construction,  whose 
only  result  is  to  defeat  the  plain  meaning  and  intention  of  the 
parties. 

The  acts  of  assembly  of  Alabama  concerning  conveyances  fre- 
quently use  the  phrase  "deeds  and  relinquishments  of  dower,"  which 
is  probably  the  cause  or  the  consequence  of  this  form  of  conveyanc- 
ing in  that  State;  and  that  in  popular  parlance, a  conveyance  of  land 
in  this  form  is  described  as  if  a  "  relinquishment  of  dower  "  was  not 
a  deed,  or  a  portion  of  the  conveyance,  assurance,  or  grant, 
[  *  268  ]  though  made  at  the  same  time,  and  forming  *  a  portion  of 
it.  The  instrument  before  us,  composed  of  what  is  popu- 
larly called  the  mortgage  and  relinquishment  of  dower,  constitutes 
but  one  deed  or  conveyance  executed  by  husband  and  wife  for  the 
purpose  of  conveying  the  fee  vested  in  the  husband,  and  releasing 
the  inchoate  right  of  the  wife.  It  was  all  written  on  the  same  paper 
or  parchment,  for  one  purpose,  the  latter  sentences  connected  with 
those  which  precede  it,  by  a  copulative  conjunction.  It  was  all  exe- 
cuted at  the  same  time,  and  acknowledged  by  husband  and  wife  at 
the  time  of  its  execution ;  and  they  have  each  signed  that  portion  of 
the  conveyance  which  purports  to  grant  or  release  their  several  inter- 
ests. The  relative  position  of  the  signatures  of  the  husband  and 
wife,  or  the  unnecessary  duplication  of  either,  is  of  littie  importance, 
where  the  instrument,  by  apt  and  proper  terms,  clearly  shows  the 
intention  of  the  parties,  that  the  husband  should  convey  the  fee,  and 
the  wife  join  with  him  in  the  deed,  for  the  purpose  of  releasing  her 
contingent  estate  of  dower.  In  such  cases,  and  especially  where 
this  form  of  assurance  is  in  common  use,  the  a^tutia  of  a  court  would 
be  illy  employed  in  criticizing  the  form  of  the  conveyance,  in  order 
that  one  of  the  parties  may  be  enabled  to  escape  from  his  covenants, 
and  thus  wrong  and  defraud  the  other. 

Let  us  now  examine  whether  the  acknowledgment  of  the  Wife  is 
sufficient,  according  to  the  statutes  of  Alabama,  to  operate  as  a 
conveyance  or  relinquishment  of  her  right  of  dower. 

The  act  of  assembly  of  Alabama  on  this  subject,  Aikin's  Digest, 
93,  §  29,  is  as  follows :  — 

"  No  estate  of  Kfeme  covert j  in  any  lands,  tenements,  or  heredita- 
ments, lying  and  being  in  this  territory,  shall  pass  by  her  deed  or  convey- 
ance, without  a  previous  acknowledgment  made  by  her  on  a  private 
examination  apart  from  her  husband,  before  one  of  the  territorial 
judges,  or  one  of  the  justices  of  the  county  court,  that  she  signed, 
sealed,  and  delivered  the  same  as  her  voluntary  act  and  deed,  freely  with- 
out any  fear,  threats,  or  compulsion  of  her  husband,  and  a  certificate 
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thereof^  written  on  or  under  the  said  deed  or  conveyance,  and  signed 
by  the  officer  before  whom  it  was  made ;  and  every  deed  or  convey- 
ance, so  executed  and  acknowledged  by  2^  feme  covert^  and  certified  as 
aforesaid,  shall  release  and  bar  her  right  of  dower,  and  be  good  and 
effectual  to  convey  the  lands,  tenements,  and  hereditaments  thereby 
intended  to  be  conveyed." 

One  of  the  objections  to  the  acknowledgment  of  Mrs.  Hitchcock 
is,  that  she  acknowledges  to  have  signed  and  sealed  '^  the  said  in- 
denture of  mortgage,"  and  not  that  part  of  it  called  the  ^<  relinquish- 
ment of  dower."  This  objection  we  think  is  hypercritical.  "  Hceret 
m  Utera.^  It  is  founded  on  the  assumption  which  we  have 
just  noticed,  that  the  several  covenants  signed  *  by  the  hus-  [  *  269  ] 
band  and  wife,  do  not  constitute  one  assurance  or  deed  of 
mortgage.  The  same  criticism  would  annul  the  acknowledgment  of 
the  husband,  which  is,  '<  that  he  executed  the  foregoing  indenture," 
whereas  the  deed  signed  by  him  is  a  deed  poll  and  not  an  indenture. 
Surely,  no  court  would  declare  his  acknowledgment  invalid  for  this 
slight  misnomer.  It  would,  certainly,  be  no  great  latitude  of  con- 
itrnction,  even  if  they  were  separate  and  distinct  instruments,  to 
refer  the  acknowledgment  of  the  wife  to  that  one  which  contains  her 
own  grant  or  release,  and  which  she  has  signed  and  sealed.  Even 
in  cases  of  doubtful  construction,  the  rule  of  law  is,  that  the  court 
should  construe  the  instrument  ut  res  magis  valeatj  and  not  annul  it 
by  such  fanciful  criticism. 

It  is  objected,  also,  that  this  acknowledgment  is  not  in  the  veiy 
words  of  the  statute.  In  place  of  the  words,  "  as  her  voluntary  act 
and  deed,  freely,"  it  substitutes  the  words, "  freely  and  of  her  own 
accord." 

That  the  words  of  the  acknowledgment  have  the  same  meaning, 
and  are  in  substance  the  same  with  those  used  in  the  statute,  it  needs 
no  argument  to  demonstrate ;  and  that  such  an  acknowledgment  is 
a  sufficient  compliance  with  the  statute  to  give  validity  to  the  deed 
of  the  wife,  is  not  only  consonant  with  reason,  but,  as  the  cases 
cited  by  counsel  show,  supported  by  very  numerous  authorities. 
The  act  requires  a  private  examination  of  the  wife  to  ascertain  that 
she  acts  freely  and  not  by  compukion  of  her  husband,  but  it  pre- 
scribes no  precise  form  of  words  to  be  used  in  the  certificate,  nor 
requires  that  it  should  contain  all  the  synonymes  used  in  the  statute 
to  express  the  meaning  of  the  legislature.  In  other  acts  of  the  same 
legislature,  where  a  precise  form  of  acknowledgment  of  certain  deeds 
is  prescribed,  it  is  provided  that  '<  any  certificate  of  probate  or  ac- 
knowledgment of  any  such  deed,  shall  be  good  and  effectual  if  it 
contain  the  substance,  whether  it  be  in  the  form  or  not,  of  that  set 
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forth  in  the  first  section  of  this  act"  Clay's  Dig.  153.  The  legisla- 
ture have  thus  shown  a  laudable  anxiety  to  hinder  a  construction  of 
their  statutes,  which  would  require  a  stringent  adherence  to  a  mere 
form  of  words  without  regard  to  their  meaning  or  substance,  and 
make  the  validity  of  titles  to  depend  on  the  verbal  accuracy  of  care- 
less  scriveners. 

We  are,  therefore,  of  opinion  that  the  certificate  of  the  acknowl- 
edgment of  the  complainant  of  the  deed  executed  by  her,  is  valid 
and  sufficient  in  law  to  bar  her  claim  of  dower  in  the  mortgaged 
premises. 

2.  But,  even  if  this  deed  of  mortgage  were  not  a  sufficient  bar  to 

the  claim,  we  are  of  opinion  that  the  deed  of  release  exe- 

[  •  270  ]  cuted  *  by  the  complainant  on  the  8th  of  February,  1840,  is 

a  complete  bar  and  estoppel  to  the  claim  set  up  in  her  bilL 

Henry  Hitchcock  died  in  August,  1839,  having  first  made  his  will, 
in  which  he  devises  all  his  estate,  real  and  personal,  to  the  complain- 
ant in  trust  to  sell  and  dispose  of  the  same,  and  invest  it  for  the  use 
of  herself  and  children,  share  and  share  alike.  Under  this  devise, 
she  entered  and  took  possession  of  the  estate  of  her  husband,  and,  in 
consideration  of  the  sum  of  $150,000,  paid  to  her  by  the  trustees  of  the 
bank,  and  of  a  release  by  them  of  all  claim  upon  the  other  estate  of 
the  deceased,  she  executed,  on  the  8th  of  February,  1840,  a  deed  of 
release  of  the  mortgaged  property,  containing  the  following  recitals 
and  covenants.  "  This  indenture,  made,  &c.,  between  Anne  Hitch- 
cock, widow  and  sole  devisee  of  Henry  Hitchcock,  acting  under  and 
by  virtue  of  the  last  will  and  testament  of  said  Henry  Hitchcock, 
duly  proved,  &c.,  of  the  first  part,  and  Joseph  Cowperthwaite,  &c, 
of  the  second  part,  witnesseth,  that  the  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  $773,352,  &c.,  hath  remised,  con- 
veyed, and  forever  quitclaimed,  and  doth  remise,  &c.,  to  the  said 
parties  of  the  second  part,  all  the  estate,  right,  title,  interest,  use, 
property,  claim,  and  demand  whatsoever,  at  law  as  well  as  in  equity, 
in  possession  as  well  as  in  reversion  of,  in,  to,  or  out  of  ail  and  singu- 
lar, the  following-described  premises,  to  wit,  &c.,  &c. :  "  To  have 
and  to  hold  all  and  singular  the  aforesedd  lands,  tenements,  improve- 
ments, and  appurtenances,  unto  the  said  parties  of  the  second  part, 
the  survivors  and  survivor  of  them,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  said  survivor  to  their  own  proper  use,  benefit, 
and  behoof  forever ;  so  that  neither  the  said  party  of  the  first  part, 
her  heirs  or  assigns,  nor  any  person  or  persons  whatsoever,  in  trast 
for  them  or  her,  or  in  her  or  their  name  or  names,  can  as  may,  by 
any  ways  or  means  whatsoever,  hereafter  have,  claim,  challenge,  or 
demand  any  right,  title,  interest  or  estate  of,  in,  to,  or  out  of  all  and 
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aingalar  the  premises  above  described,  and  hereby  released  and  con- 
veyed ;  but  there&om  and  thereout  are  and  shall  be  by  these  presents 
forever  excluded  and  debarred." 

By  the  law  of  Alabama,  the  widow  is  allowed  one  year  after  pro- 
bate of  the  will  to  make  her  election,  whether  to  take  under  it  or  not 
The  will  of  Henry  Hitchcock  was  admitted  to  probate  on  the  17th 
August,  1839,  and  on  the  14th  of  August,  1840,  the  widow  filed  her 
election,  renouncing  €l11  benefit  under  the  will  and  electing  to  take 
her  dower.  This  biU  was  filed  on  the  29th  of  April,  1847,  nearly 
seven  years  afterwards. 

She  makes  no  offer  in  her  bill  to  restore  the  sum  of  $150,000  paid 
to  her  or  her  agent,  or  to  surrender  the  release  given  to  her  by  the 
trustees  of  the  bank  which  was  the  consideration  paid  for 
*  her  release,  but  contends  that  she  is  remitted  to  her  orig-  [  *  271  ] 
inal  rights  by  her  last  election,  and  is  not  estopped  by  her 
deed,  which  was  merely  the  execution  of  a  power,  and  could  not 
affect  her  personal  right,  or  bar  her  claim  to  dower  in  the  land  con- 
veyed or  released. 

It  is  admitted,  that  the  mere  equity  of  redemption  of  this  property 
was  worth  nothing ;  on  the  contrary,  the  other  property  of  the  mort- 
gagor would  have  been  liable  for  a  large  portion  of  the  bond  which 
accompanied  the  mortgage.  Yet,  it  is  contended,  that  the  widow 
mfiy  elect  to  take  under  this  devise  in  the  will ;  that,  under  pretence 
and  belief  of  such  election,  she  may  get  her  husband's  estate  re- 
leased from  a  debt,  and  receive  a  large  consideration  in  money  for  a 
release  of  her  title  as  '^  sole  devisee,"  and  afterwards  change  her  elec- 
tion, defeat  all  the  covenants  of  her  own  deed,  and  yet  retain  the 
whole  consideration  paid  for  it.  It  is  not  worth  while  to  examine 
what  acts  of  a  widow  amount  to  an  election  in  pais  to  take  under 
the  wilL  It  is  clear  she  cannot  take  possession,  under  the  will  and 
sell  the  title  in  fee  conferred  upon  her  by  the  devises  in  it,  and 
then  revoke  her  grant  by  changing  her  election  within  the  year. 
The  time  given  to  the  widow  by  the  law,  to  make  her  election,  is  in- 
tended for  her  protection,  and  not  that  she  shall  use  it  as  a  weapon 
of  offence  to  defiraud  others.  Courts  of  equity  do  not  exert  their 
powers,  even  in  favor  of  widows,  to  assist  them  in  such  a  transac- 
tion. The  deed,  executed  by  the  complainant  in  1840,  is  an  estoppel, 
both  in  law  and  equity,  against  this  claim  of  dower.  By  this  deed, 
she  professes  to  convey,  as  "  widow,"  "  sole  devisee,"  and  under  the 
powers  vested  in  her  by  the  will.  She  releases  all  claim  or  demand 
in  law  or  equity,  in  possession  or  expectancy ;  ^^  so  that  neither  she, 
nor  her  heirs,  can  or  may,  by  any  ways  or  means  whatsoever,  here- 
after have,  claim,  challenge,  or  demand  any  right,  title,  interest,  or 
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estate  in  the  premises."  It  is  hard  to  conceive  how  any  convey- 
ancer could  devise  language  more  comprehensive,  or  legal  phraseol- 
ogy more  stringent,  to  convey  every  possible  estate  of  the  grantor,  and 
operate  as  a  perfect  legal  estoppel  against  all  possible  claim  in  any 
character  whatever.  K  this  had  been  a  mere  naked  power  of  ap- 
pointment, or  to  make  a  conveyance  of  the  title  of  the  deceased, 
not  coupled  with  an  interest,  and  the  widow  had  intended  merely 
to  exercise  such  power  without  affecting  her  own  right  in  the  prop- 
erty, her  deed  should  have  been  carefully  drawn,  so  as  to  show  on 
its  face  an  intention  to  save  her  own  rights,  if  she  did  not  intend 
to  convey  them.  For,  it  is  a  settled  rule  of  construction,  that  "  who- 
ever conveys  to  a  purchaser,  without  restraining  the  operation  of 
his  conveyance,  shall  be  deemed  to  convey  in  every  character, 
[  •  272  ]  which  enabled  him  to  give  effect  to  his  deed."  *  Sugden  on 
Powers,  82 ;  Coxe  v.  Chamberlain,  4  Ves.  Jr.  637,  &a 

This  case  is  much  stronger  against  the  grantor ;  for  her  deed  was 
worthless,  unless  she  had  elected  to  take  the  devise  under  the  will ; 
and  having  recited  in  her  deed,  that  she  was  "  widow  and  sole  de- 
visee," she  is  thereby  estopped  from  denying  that  she  conveyed  all 
rights  held  in  either  character,  or,  as  between  her  and  the  grantees, 
ever  asserting  that  she  had  not  elected  to  take  as  sole  devisee. 

Being,  therefore,  of  opinion  that  the  complainant  below  is  doubly 
estopped  from  setting  up  this  claim  of  dower,  it  will  be  unnecessftry 
to  consider  the  third  point  of  defence  urged  by  appellant's  counsel, 
as  to  the  effect  of  the  decree  of  foreclosure. 

The  decree  of  the  circuit  court  is,  therefore,  reversed,  and  the  bill 
dismissed  with  costs. 


Tristram  Clark,  Royal  Williams,  Ebenezer  ATLellan,  Thomas 
M'Lellan,  and  James  R.  S.  Williams,  Claimants  of  the  Bark 
Susan  W.  Lind,  Appellants,  v.  Nathaniel  Barnwell  and  James 
Bavenel,  Copartners  trading  under  the  Firm  of  Barnwell  and 
Bavenel. 

12  H.  272. 

Damage  done  to  cotton  thread,  bj  dampness  of  the  hold  of  the  vessel,  not  occasioned  by 
bad  stowage,  or  anj  negligence  of  the  master,  or  mariners,  is  an  '^accideqt  of  naviga- 
tion/'  within  the  exception  in  a  bill  of  lading. 

If  damage  be  done  by  an  accident,  or  peril,  excepted  in  the  bill  of  lading,  the  shipper  most 
prima  facie  bear  the  loss ;  but  he  maj  impose  it  on  the  master,  or  owners,  or  on  the  vessel, 
bj  proving  that  the  negligence  of  the  master,  or  mariners,  made  the  excepted  peril  or  ac- 
cident operative  on  his  goods. 

If  it  is  usual  to  carry  salt  as  part  of  the  cargo  of  a  general  ship,  it  is  not  negligence  to 
take  it  on  board ;  and  the  owner  of  goods,  liable  to  be  injured  by  its  presence  in  the  hold, 
must  bear  the  loss  occasioned  thereby,  if  there  was  no  bad  stowage,  and  no  inquiry  made 
by  the  shipper,  before  the  goods  were  pat  on  board. 
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A  carrier  is  not  responsible  for  the  conseqaenoes  of  delay  of  the  voyage  not  attributable  to 
miscondact  of  his  servants. 

A  bill  of  lading,  containing  the  usual  clause,  "shipped  in  good  order,  &c./'  and  adding  *'  con* 
tents  unknown/'  acknowledges  only  the  fair  external  appearance  of  the  packages,  and  the 
burden  is  on  the  shipper  to  prove  the  condition  of  their  contents  when  ^ey  came  on  board. 

The  case  is  stated  in  the  opinion  of  the  court. 

EvanSj  for  the  appellants.* 
Caxej  contra. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  •279  ] 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 

district  of  South  Carolina  in  admiralty. 

The  libel  was  filed  against  the  ship  Susan  W.  Lind  and  owners 
for  alleged  damage  to  cargo  shipped  to  the  Ubellants,  as  consignees, 
from  Liiverpool  to  Charleston,  through  the  neglect  and  fault  of  the 
master.  The  goods  shipped  were  twenty-four  boxes  of  cotton  thread, 
which  on  delivery  at  Charleston,  were  damaged  to  the  amount  of 
some  fifty  per  cent.  The  spools  of  thread  were  packed  in  small 
wooden  boxes  lined  with  paper,  one  hundred  dozen  in  each  box,  and 
again  inclosed  in  a  large  wooden  box,  six  small  boxes  in  each  large 
one,  lined  with  paper  between  the  small  boxes.  When  these  boxes 
were  delivered  and  opened,  the  spools  of  thread  in  each  of  the  small 
boxes  were  more  or  less  stained,  and  spotted  by  dampness  and  mould, 
though  the  large  and  small  boxes  themselves  were  generally  dry,  as 
was  also  the  paper  covering  the  thread. 

The  respondents  in  their  answer  allege,  that,  if  the  contents  of 
the  boxes  were  in  a  damaged  state  when  opened,  the  damage  must 
have  existed,  or  originated  in  causes  that  existed,  before  they  were 
delivered  on  board  the  ship,  though  not  indicated  by  the  external  ap- 
pearance of  the  boxes ;  or  must  have  been  produced  by  the  effects  of 
the  dampness  of  the  atmosphere  in  the  hold  of  the  vessel  to  which 
goods,  wares,  and  merchandise  are  exposed,  and,  especially  such  as 
were  shipped  for  the  libellants,  in  all  vessels,  however  tight  and 
stanch,  with  cargoes  however  well  stowed,  on  as  long  and  boisterous 
a  passage  as  was  experienced  by  The  Susan  W.  Lind ;  or,  the  same 
was  caused  by  such  dampness  in  consequence  of  the  neglect  of  the 
shipper  in  not  having  packed  the  cotton  thread  in  boxes  calculated  to 
exclude  the  damp  air  which  otherwise  it  must  be  subject  to  in  the 
transportation  across  the  Atlantic. 

•  The  vessel  sailed  from  Liverpool  on  the  fourteenth  day   [  *  280  ] 
of  March,  1848,  and  arrived  at  Charleston,  her  port  of  des- 
tination, on  the  fourteenth  day  of  May  following,  making  a  long 
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voyage  of  sixty-one  days,  during  which  she  encountered  rough 
weather  and  violent  gales,  causing  her  to  labor  heavily,  and  occasion- 
ally ship  water. 

As  we  have  already  stated,  the  cotton  thread,  when  the  boxes  were 
delivered  to  the  consignees  and  opened,  was  found  damaged  on  ac- 
count of  stains  and  spots,  the  effect  apparently  of  dampness  and 
mould  happening  in  the  course  of  the  shipment. 

The  bill  of  lading  admits  that  the  twenty-four  boxes  were  shipped 
in  good  order,  and  bound  the  respondents  to  deliver   the  same  in 
like  good  order, ''  all,  and  every  the  dangers  and  accidents  of  the  seas 
and  navigation  of  whatsoever  nature  and  kind  excepted.'*     And  the 
main  question  in  the  case  is,  whether  or  not  the  damage  in  question 
was  occasioned  by  one  of  the  perils  and  accidents  within  this  clause 
of  the  bill  of  lading  ?     For,  as  the  masters  and  owners,  like  other 
common  carriers,  may  be   answerable  for  the  goods,  although  no 
actual  blame  is  imputable  to  them,  and  unless  they  bring  the  case 
within  the  exception,  in  considering  whether  they  are  chargeable  for 
II  particular  loss,  the  question  is,  not  whether  the  loss  happened  by 
reason  of  the  negligence  of  the  persons  employed  in  the  conveyance 
of  the  goods,  but  whether  it  was  occasioned  by  any  of  those  causes, 
which,  either  according  to  the  general  rules  of  law,  or  the  particular 
stipulations  of  the  parties,  afford  an  excuse  for  the  non-performance 
of  the  contract.     After  the  damage  to  the  goods,  therefore,  has  been 
established,  the  burden  lies  upon  the  respondents  to  show,  that  it 
was  occasioned  by  one. of  the  perils  from  which  they  were  exempted 
by  the  biU  of  lading,  and,  even  where  evidence  has  been  thus  given 
bringing  the  particular  loss  or  damage  within  one  of  the  dangers  or 
accidents  of  the  navigation,  it  is  still  competent  for  the  shippers  to 
show,  that  it  might  have  been  avoided  by  the  exercise  of  reasonable 
skill  and  attention  on  the  part  of  the  persons  employed  in  the  con- 
veyance of  the  goods ;  for,  then,  it  is  not  deemed  to  be,  in  the  sense 
of  the  law,  such  a  loss  as  will  exempt  the  carrier  from  liability,  bat 
rather  a  loss  occasioned  by  his  negligence,  and  inattention  to  his 
duty.     Hence  it  is,  that,  although  the  loss  occurs  by  a  peril  of  the 
sea,  yet  if  it  might  have  been  avoided  by  skill  and  diligence  at  the 
time,  the  carrier  is  liable.     But  in  this  stage  and  posture  of  the  case, 
the  burden  is  upon  the  plaintiff  to  establish  the  negligence,  as  the 
affirmative  lies  upon  him.     On  this  ground,  in  the  case  of  Muddle  r. 
Stride,  9  Car.  &  Payne,  380,  which  was  an  action  against  the  propri- 
etors of  a  steam  vessel  to  recover  compensation  for  damage  to  goods 
sent  by  them  as  carriers,  Lord   Chief  Justice  Denman,  in 
[  *281  ]  *  summing  up  to  the  jury  observed :  "  If  on  the  whole,  it  be 
left  in  doubt  what  the  cause  of  the  injury  was,  or,  if  it  may 
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88  well  be  attributable  to  *  perils  of  the  sea'  as  to  negligence,  the 
plaintiif  cannot  recover ;  but^  if  the  perils  of  the  seas  require  that 
more  care  should  be  used  in  the  stowing  of  the  goods  (articles  of 
silk  and  linen)  on  board,  than  was  bestowed  on  them,  that  will  be 
negligence  for  which  the  owners  of  the  vessel  will  be  liable.  That  the 
jury  were  to  see  clearly,  that  the  defendants  were  guilty  of  negligence 
before  they  could  find  a  verdict  against  them." 

Now,  applying  these  principles  to  the  facts  disclosed  in  the  record, 
we  shall  be  enabled  to  determine  whether  or  not  the  respondents  in 
the  court  below  are  liable  for  the  damage  that  happened  to  the 
goods  in  question,  as  they  settle,  with  great  clearness,  the  rule  of  re- 
sponsibility, and,  also,  on  which  side  the  burden  of  proof  lies  to 
charge  or  exonerate  them  as  common  carriers.  And,  on  looking  into 
these  facts,  it  will  be  seen,  that  all  the  witnesses  concur  in  the  conclu- 
sion that  the  damage  was  occasioned  by  the  humidity  of  the  atmos- 
phere and  dampness  of  the  ship's  hold,  producing  mould  and  mildew 
upon  the  cotton  spools,  and  thereby  staining  and  spotting  the  thread, 
unpairing  its  strength,  and  rendering  it  unmerchantable.  The  article 
appears  to  be  peculiarly  subject  to  the  effect  of  humidity  and  damp- 
ness, as  the  paper  with  which  it  was  covered  in  the  small  boxes,  was 
generally  dry,  and  unaffected,  when  at  the  same  time  the  thread  be- 
neath was  mildewed  and  stained,  and  what  is  more  remarkable,  in 
many  instances  the  upper  layers  of  the  spools  were  perfectly  dry  and 
sound,  while  those  lying  in  the  centre  were  mouldy  and  spotted  ;  and 
in  other  instances,  the  only  part  affected  were  the  layers  in  the  centre. 
The  vessel  was  a  general  ship,  tight  and  stanch,  well  equipped,  and 
manned;  and  was  ladened  with  a  mixed  cargo,  consisting  of  cases 
and  crates  of  dry  goods,  hardware,  and  about  two  thousand  sacks 
of  salt  The  cargo  was  well  stowed  and  dunnaged.  The  sacks  of 
salt,  when  discharged,  were  dry  as  usual,  and  in  good  condition ;  and 
no  part  of  the  cargo,  except  the  cases  in  question,  appears  to  have 
been  injured  in  the  voyage,  or  the  stibject  of  any  complaint. 

It  was  insisted  on  the  argument,  that  the  respondents  were  in  fault 
in  taking  on  board  their  vessel  the  goods  in  question  with  salt  as 
part  of  the  cargo ;  but  the  evidence  is  full  that  salt  in  sacks  is  part 
of  a  mixed  cargo  of  nesLrly  all  the  vessels  engaged  in  the  trade  be- 
tween Liverpool  and  Charleston.  One  witness,  who  has  been  in  the 
Liverpool  trade  for  ten  years,  states,  that  salt  is  part  of  the  cargo  of 
nine  out  of  ten  vessels  trading  from  that  port  to  the  United  States. 
Several  shipmasters  who  have  been  engaged  in  this  trade, 
state,  that  salt  always  constituted  a  part  *  of  their  cargo,  [  *  282  ] 
and  they  never  knew  any  damage  occasioned  to  the  other 
goods.     Indeed,  the  evidence  is  all  one  way  on  this  point     In  con- 
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sequence  of  damage  occasionally  happening  to  these  goods,  and 
others  of  like  character,  in  vessels  of  a  mixed  cargo  of  which  salt 
was  a  part,  some  merchants  latterly  gave  particular  directions  to  their 
correspondents  not  to  send  their  goods  in  a  ship  of  this  description. 
But  this  only  shows  that  the  general  usage  of  the  trade  would  justify 
the  shipment  with  salt  as  part  of  the  cargo,  and  hence  the  necessity 
of  the  particular  instructions. 

The  weight  of  the  evidence  also  seems  to  be,  that  the  presence  of 
salt,  as  part  of  the  cargo  of  the  ship,  does  not  produce  humidity  or 
dampness  in  the  atmosphere ;  but  tends  rather  to  diminish  it  by  at- 
tracting and  absorbing  the  humidity ;  and  that  unless  in  contact  with 
the  salt,  or  exposed  to  the  drain  from  it  by  bad  stowage,  no  injury 
would  accrue  to  the  other  goods. 

Some  attempt  was  also  made  upon  the  argument  to  show  that  the 
salt  was  badly  stowed,  regard  being  had  to  the  nature  and  character 
of  the  goods  in  question  ;  and  that  the  damage  was  properly  attrib- 
uted to  this  circumstance.  But  there  is  no  foundation  for  the  argu- 
ment upon  the  evidence.  The  salt  was  not  within  thirty  feet  of  the 
cases  of  dry  goods,  with  the  exception  of  two  cases,  which  were  well 
dun  naged  with  matting  and  an  inch  board  between  them  and  the  salt. 
The  spools  of  thread  in  these  were  not  damaged  more  than  in  the 
rest  of  the  boxes. 

Now  the  evidence  showing  very  satisfactorily  that  the  damage  to 
the  goods  was  occasioned  by  the  effect  of  the  humidity  and  damp- 
ness, which  in  the  absence  of  any  defect  in  the  ship,  or  navigation 
of  the  same,  or  in  the  stowage,  is  one  of  the  dangers  and  accidents 
of  the  seas  for  which  the  carrier  is  not  liable,  the  burden  lay  upon  the 
libellants  to  show,  that  it  might  notwithstanding  have  been  prevented 
by  reasonable  skill  and  diligence  of  those  employed  in  the  convey- 
ance of  the  goods.  For,  it  has  been  held,  if  the  damage  has  pro- 
ceeded from  an  intrinsic  principle  of  decay  naturally  inherent  in  the 
commodity  itself,  whether  active  in  every  situation,  or  only  in  the 
confinement  and  closeness  of  the  ship,  the  merchant  must  bear  the 
loss  as  well  as  pay  the  freight ;  as  the  master  and  owners  are  in  no 
fault,  nor  does  their  contract  contain  any  insurance  or  warranty 
against  such  an  event  12  East,  381 ;  4  Campb.  119 ;  6  Taunt.  66 ; 
Abbott  on  Ship.  428,  (Shee's  ed.)  But  if  it  can  be  shown  that  it 
might  have  been  avoided  by  the  use  of  proper  precautionary  meas- 
ures, and  that  the  usual  and  customary  methods  for  this  purpose 
have  been  neglected,  they  may  still  be  held  liable.  And  the  same 
rule  applies  in  the  case  of  damage  on  account  of  the  hu- 
f  *  283  ]  midity  and  •dampness  of  the  ship,  which  is,  more  or  less, 
incident  to  all  vessels  engaged  in  trade  and  navigation, 
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especiedly  upon  the  high  seas.  Notwithstanding,  therefore,  the  proof 
was  dear,  that  the  damage  was  occasioned  by  the  effect  of  the  hu- 
midity and  dampness  of  the  vessel,  which  is  one  of  the  dangers  of 
navigation,  it  was  competent  for  the  libellants  to  show,  that  the  re- 
spondents might  have  prevented  it  by  proper  skill  and  diligence  in 
the  discharge  of  their  duties ;  but  no  such  evidence  is  found  in  the 
record.  For  aught  that  appears  every  precaution  was  taken  that  is 
usual  or  customary,  or  known  to  shipmasters,  to  avoid  the  damage 
iu  question.  And  hence  we  are  obliged  to  conclude  that  it  is  to  be 
attributed  exclusively  to  the  dampness  of  the  atmosphere  of  the 
vessel,  without  negligence  or  fault  on  the  part  of  the  master  or 
owners. 

No  doubt  the  unusual  duration  of  the  voyage,  on  account  of  tem- 
pestuous weather  and  adverse  winds,  in  connection  with  the  fact  that 
it  was  one  in  which  the  ship  passed  from  a  northern  to  a  southern 
latitude,  and  in  a  season  of  the  year  when  the  change  from  a  cold  to 
a  warm  climate  must  have  been  considerable,  greatly  increased  the 
dampness,  and  also  the  influence  of  it  upon  goods  liable  to  damage 
from  that  cause. 

But  the  carrier  is  not  responsible  for  delay  in  the  voyage  on  ac- 
count of  boisterous  weather  or  adverse  winds,  low  tides,'or  the  like, 
as  was  held  in  the  case  of  Boyle  v,  M'Laughlin,  4  Harr.  &  J.  291. 
These  are  dangers  and  accidents  of  the  navigation  over  which  he 
has  no  control,  and  against  which  his  contract  contains  no  war- 
ranty. 

Another  point  was  made  on  the  part  of  the  respondents  below, 
which  it  may  be  proper  briefly  to  notice.  It  was  insisted  that  these 
goods  had  not  been  packed  in  good  condition  in  the  boxes  at  Paisley 
by  the  manufacturer,  or  if*  otherwise,  that  the  damage  might  have 
happened  to  them  in  the  conveyance  from  that  place  to  Liverpool, 
before  they  were  shipped  for  Charleston. 

The  bill  of  lading  contained  the  usual  clause,  that  they  were  ship- 
ped in  good  order;  but  there  was  added,  at  the  conclusion,  "  contents 
unknown." 

It  is  obvious,  therefore,  that  the  acknowledgment  of  the  master 
as  to  the  condition  of  the  goods  when  received  on  board,  extended 
only  to  the  external  condition  of  the  cases,  excluding  any  implication 
as  to  the  quantity  or  quality  of  the  article,  condition  of  it  at  the  time 
received  on  board,  or  whether  properly  packed  or  not  in  the  boxes. 
Abbott,  339,  (Shee's  ed.)  p.  216,  (Story's  ed.)  And  if  the  evidence  on 
the  part  of  the  defence  laid  a  foundation  for  a  reasonable  inference, 
that  the  damage  resulted  from  an  imperfection  in  the  goods  when 
packed    in  the    cases,   or   had   occurred   previously  to  their  being 
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[  *  284  ]  shipped  on  board,  •the  burden  was  thrown  upon  the  libel- 
lants  to  rebut  the  inference.  It  was  accordingly  assumed  in 
this  case,  and  evidence  produced  as  to  the  condition  of  the  thread 
when  packed  at  Paisley,  and  also  in  respect  to  the  mode  of  convey- 
ance from  that  place  to  Liverpool,  preparatory  to  the  shipment  The 
explanation  is  as  fall  perhaps  as  could  be  well  furnished,  or  as  is  usual, 
under  the  circumstances,  and  brings  the  case  down,  we  think,  to  the 
question  of  damage  occasioned  by  the  effect  of  the  humidity  and 
dampness  of  the  vessel  in  the  course  of  the  voyage.  We  have  already 
expressed  our  views  upon  that  question,  the  result  of  which  is  that 
the  decree  must  be  reversed. 

Taney,  C.  J.,  and  Wayne,  J.,  dissented 

21  H.  7;  IB.  156;  1  Wal.  48. 


William  W.  Teal,  Plaintiff  in  Error,  v.  Mary  C.  Felton,  by  her 

next  Friend,  Charles  T.  Hioks. 

12  H.  284. 

An  initial  letter,  written  upon  the  enyelop  of  a  newspaper,  is  not  a  "  writing  or  memoran- 
dum *^  forbidfilen  by  the  ISth  or  dOth  section  of  the  act  of  March  3,  1825,  (4  Stats,  at 
Largo,  105,  111 ;)  and  a  postmaster  is  not  justified  thereby  in  detaining  such  newspaper 
from  the  person  to  whom  it  is  directed. 

Trover  lios  in  a  state  court  for  the  conversion,  to  which  such  nnlawfnl  detention  amounts. 

Error  to  the  court  of  appeals  of  the  State  of  New  York.     The 
case  is  stated  in  the  opinion  of  the  court 

* 
Dillagej  for  the  plaintiff. 

Sewardj  contra. 

[  *  289  ]      *  Wayne,  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  in  a  justices'  court  to  recover  from 
the  plaintiff  in  error  the  value  of  a  newspaper,  received  by  him  as 
postmaster  at  Syracuse,  which  he  refused  to  deliver  to  the  defendant 
in  error  to  whom  it  was  addressed.  The  plaintiff  in  error  had  charged 
the  newspaper  with  letter-postage,  on  account  of  a  letter  or  initial 
upon  the  wrapper  of  it,  distinct  from  the  direction.  This  the  defend- 
ant refused  to  pay,  at  the  same  time  tendering  the  lawful  postage  of 
a  newspaper.  The  postmaster  would  not  receive  it,  and  retained  the 
paper  against  the  will  of  the  defendant ;  upon  that  demand  and 
refusal  the  suit  was  brought  The  action  was  trover,  and  the  general 
issue  was  pleaded.  In  the  course  of  the  trial  when  the  defendant  in 
error,  who  was  plaintiff  in  the  suit  below,  was  introducing  testimony 
in  support  of  his  case,  the  defendant  objected  to  a  further  examination 
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of  the  case  by  witnesses,  upon  the  ground  that  the  court  had  not 
jurisdiction  of  the  case.  The  objection  having  been  overruled,  the 
trial  of  the  case  was  continued ;  and  after  the  plaintiff  bad  proved 
that  he  demanded  from  the  defendant  the  newspaper,  tendering  the 
lawful  postage,  and  that  the  postmaster  refused  to  deliver  it  to  him, 
he  rested  his  case. 

The  defendant  below  then  moved  for  a  nonsuit,  which  having 
been  denied,  he  ojSered  in  evidence  a  circular  from  the  post*office 
department  of  the  4th  December,  1846,  marked  in  the  record  as  A, 
and  also  the  post-office  act  of  1845.^  The  case  was  submitted  to  a 
jury.  A  verdict  was  rendered  by  it  against  the  defendant,  upon 
which  a  judgment  was  entered.  The  defendant  carried  the  case 
to  the  court  of  appeals,  and  the  judgment  of  the  lower  court  was 
affirmed.  It  is  brought  to  this  court  by  a  writ  of  error.  As  the  court 
of  appeals  could  not  have  adjudicated  the  case  without  having  de- 
nied to  the  defendant  a  defence  which  he  claimed  under  a  law  of  the 
United  States,  the  case  is  properly  here  under  the  25th  section  of  the 
judiciary  act  of  1789.^ 

The  circular  from  the  post-office  department  is  as  follows  :  ^<  The 
wrappers  of  all  such  newspapers,  pamphlets,  and  magazines,  when 
they  have  reached  their  destination,  should  be  carefully  removed; 
and  if,  upon  inspection,  they  are  found  to  contain  any  manuscript  or 
memorandum  of  any  kind,  either  written  or  stamped,  or  by  marks  or 
signs  made  in  any  way,  either  upon  any  newspaper,  &c.,  &c.,  or  the 
wrapper  upon  which  it  is  inclosed,  by  which  information  shall  be 
asked  or  communicated,  except  the  name  of  the  person  to 
whom  it  is  directed,  such  newspaper,  *  &c.,  &c.,  with  the  [  *  290  ] 
wrapper  in  which  it  is  inclosed,  shsdl  be  charged  with  letter- 
postage  by  weight." 

If  the  person  to  whom  the  newspaper  is  directed,  refuses  to  pay 
the  letter-postage,  the  postmaster  is  directed  to  transmit  the  same  to 
the  office  whence  it  came,  with  a  request  that  the  person  who  sent  it 
may  be  prosecuted  for  the  penalty  of  five  dollars,  according  to  the 
30th  section  of  the  act  of  1825.  Those  parts  of  the  30th  section 
mentioned,  upon  which  the  circular  was  issued,  and  of  the  13th 
section  of  the  act  directing  that  a  memorandum  which  shall  be 
written  on  a  newspaper,  shall  be  charged  with  letter-postage  are:  <'  If 
any  person  shall  inclose  or  conceal  a  letter  or  other  thing,  or  any 
memorandum  in  writing  in  a  newspaper,  pamphlet,  or  magazine,  or 
in  any  package  of  newspapers,  &;c.,  &a,  or  make  any  writing  or  mem- 
orandum thereon,  which  he  shall  have  delivered  in  any  post-office  or 

^  5  Stats,  at  Large,  782.  S  1  Ibid.  85. 
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to  any  person  for  that  purpose,  in  order  that  the  same  may  be  carried 
by  post,  free  of  letter-postage,  he  shall  forfeit  the  sum  of  five  dollars 
for  every  sach  offence,  and  the  letter,  newspaper,  package,  memo- 
randum or  other  thing,  shall  not  be  delivered  to  the  person  to  whom 
it  is  directed  until  the  amount  of  single  letter-postage  is  paid  for  each 
article  of  which  the  package  is  composed.  That  part  of  the  13th 
section  of  the  act  mentioned  is :  '^Any  memorandum  which  shall  be 
written  on  a  newspaper  or  other  printed  paper,  pamphlet,  or  maga- 
zine, and  transmitted  by  mail,  shsdl  be  charged  with  letter-postage." 
4  Laws  of  the  United  States,  105-111.  Those  parts  of  the  law  of 
1845,  in  any  way  applicable  to  this  case,  are  the  1st  and  2d  sections 
fixing  the  rates  of  postage  upon  letters  and  newspapers,  and  the  16th 
section,  which  defines  a  newspaper  to  be  a  printed  publication  issued 
in  numbers,  consisting  of  not  more  than  two  sheets,  and  published  at 
short  intervals  of  not  more  than  a  month,  conveying  intelligence  of 
passing  events,  and  the  bond  fide  extras  and  supplements  of  any 
such  publication.    5  U.  S.  L.  732,  737. 

From  the  evidence  in  this  case,  we  do  not  think  that  the  initial-  or 
letter  upon  the  wrapper  of  the  newspaper  in  this  case,  subjected  it 
either  under  the  13th  or  30th  section  of  the  act  of  1825  to  letter- 
postage.  Why  it  was  placed  there,  supposing  it  not  to  have  been 
accidental,  cannot  be  found  out  from  this  record,  and  it  must  have 
been  a  meaningless  mark  to  the  postmaster.  It  may  have  excited  a 
suspicion,  that  it  was  a  sign  arranged  between  the  person  sending  it 
and  the  person  to  whom  it  was  directed,  to  convey  information  of 
some  sort  or  other,  for  which  letter-postage  would  have  been  charged, 
if  it  had  been  conveyed  in  words.  The  acts  forbids  a  memorandum 
in  the  13th  section;  and  in  the  30th,  providing  for  a  penalty,  the 

terms  are,  "  any  writing  or  memorandum,"  but  in  neither 
[  *  291  ]  are  found,  the  terms  "marks  *or  signs,"  as  used  in  the 

circular.  No  provision  is  made  for  such  a  case.  It  mast 
be  obvious  too,  that  frauds  of  that  kind  cannot  be  prevented  in  the 
transmission  of  newspapers,  without  legislation  by  congress,  subject- 
ing newspapers,  conveyed  by  mail,  to  letter-postage,  whenever  liiere 
shall  be,  either  upon  the  newspaper  or  the  wrapper  of  it,  any  letter, 
sign,  or  mark,  besides  the  address  of  the  person  to  whom  it  is  sent. 
A  single  letter  or  initial  upon  the  wrapper  of  a  newspaper,  is  neither 
a  memorandum  nor  a  writing,  in  the  sense  in  which  either  of  those 
terms  are  ordinarily  used,  or  as  we  think  they  were  intended  to  be 
used,  in  the  30th  section  of  the  act  Both  mean  something  in  words  to 
convey  intelligence,  a  remembrance  for  one's  self  or  to  another.  The 
act  speaks  of  something  concealed  in  a  newspaper  or  package  of 
newspapers,  of  a  writing  or  memorandum,  from  which  it  may  be 
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seen  to  have  been  the  intention  of  the  sender  to  convey  information 
clandestinely  under  the  wrapper,  or  upon  it  in  a  form,  though  not 
disclosing  what  it  is,  which  will  leave  no  doubt  of  his  intention. 
The  initial  in  this  case  does  not  seem  to  have  been  one  or  the  other. 
It  is  not  a  memorandum  certainly,  and  a  single  letter  of  the  alphabet 
can  convey  no  other  idea  than  that  it  belongs  to  it,  unless  it  is  used 
numerically.  This  was  not  a  case  in  which  judgment  could  be  used 
to  determine  any  fact,  except  by  some  other  evidence  than  the  letter 
itself.  Nor  was  it  one  calling  for  discretion  in  the  legal  acceptation 
of  that  term  in  respect  to  officers  who  are  called  upon  to  discharge 
public  duties.  What  was  done  by  the  postmaster,  was  a  mere  act 
of  his  own,  and  ministerial,  as  that  is  understood  to  be,  distinct  from 
judiciaL  It  could  not  have  been  the  intention  of  congress  to  put  it 
in  the  power  of  postmasters,  upon  a  mere  suspicion  raised  by  a  single 
letter  or  initial,  to  arrest  the  transmission  of  newspapers  from  the 
presses  issuing  them,  or  when  they  were  mailed  by  private  hands. 

This  view  of  the  law,  disposes  also  of  that  point  in  the  argument, 
claiming  for  the  postmaster  an  exemption  from  the  suit  of  the  plain- 
tiii^  upon  the  ground  that  he  was  called  upon,  in  the  act  which  he 
did,  to  exercise  discretion  and  judgment  In  Eendsdl  v.  Stokes,  3  How. 
97, 98,  will  be  found  this  court's  exposition  upon  that  subject,  with 
the  leading  authorities  in  support  of  it  The  dilSerence  between  the 
two,  must  at  all  times  be  determined  by  the  law  under  which  an 
officer  is  called  upon  to  act,  and  by  the  character  of  the  act.  It  is  the 
law  which  gives  the  justification,  and  nothing  less  than  the  law  can 
give  irresponsibility  to  the  officer,  although  he  may  be  acting  in  good 
faith  under  the  instructions  of  his  superior  of  the  department  to  which 
he  belongs.  Here  the  instructions  ejcceed  the  law,  as  marks  and  signs 
of  themselves,  without  some  knowledge  of  their  meaning, 
and  *  the  intention  in  the  use  of  them,  are,  as  we  have  said,  [  *  292  ] 
neither  memoranda  nor  writings.  Tracy  v.  Swartwout, 
10  Pet  80. 

Bat  it  is  said  that  the  courts  of  New  York  had  not  jurisdiction  to 
try  the  case.  The  objection  may  be  better  answered  by  reference  to 
the  laws  of  the  United  States,  in  respect  to  the  services  to  be  rendered 
in  the  transmission  of  letters  and  newspapers  by  mail,  and  by  the 
constitution  of  the  United  States,  than  it  can  by  any  general  reason- 
ing upon  the  concurrent  civil  jurisdiction  of  the  courts  of  the  United 
States,  and  the  courts  of  the  States,  or  concerning  the  exclusive  juris- 
diction given  by  the  constitution  to  the  former. 

The  United  States  undertakes,  at  fixed  rates  of  postage,  to  convey 
letters  and  newspapers  for  those  to  whom  they  are  directed,  and  the 
postage  may  be  prepaid  by  the  sender,  or  be  paid  when  either  reach 
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their  destination,  by  the  person  to  whom  they  are  addressed.  When 
tendered  by  the  latter  or  by  his  agent,  he  has  the  right  to  the  imme- 
diate possession  of  them,  though  he  has  not  had  before  the  actual 
possession.  If  then  they  be  wrongfully  withheld  for  a  charge  of 
unlawful  postage,  it  is  a  conversion  for  which  suit  may  be  brought. 
His  right  to  sue  existing,  he  may  sue  in  any  court  having  civil  juris- 
diction of  such  a  case,  unless  for  some  cause  the  suit  brought  is  an 
exception  to  the  general  jurisdiction  of  the  court  Now  the  courts  in 
New  York,  having  jurisdiction  in  trover,  the  case  in  hand  can  only 
be  excepted  from  it  by  such  a  case  as  this  having  been  made  one  of 
exclusive  jurisdiction  in  the  courts  of  the  United  States,  by  the  con- 
stitution of  the  United  States.  That  such  is  not  the  case,  we  cannot 
express  our  view  better  than  Mr.  Justice  Wright  has  done  in  his 
opinion  in  this  case  in  the  court  of  appeals.  After  citing  the  2d 
section  of  the  3d  article  of  the  constitution,  he  adds : ''  This  is  a  mere 
grant  of  jurisdiction  to  the  federal  courts,  and  limits  the  extent  of 
their  power,  but  without  words  of  exclusion  or  any  attempt  to  oust 
the  state  courts  of  concurrent  jurisdiction  in  any  of  the  specified 
oases  in  which  concurrent  jurisdiction  existed  prior  to  the  adoption 
of  the  constitution.  The  apparent  object  was  not  to  curtail  the 
powers  of  the  state  courts,  but  to  define  the  limits  of  those  granted 
to  the  federal  judiciary."  We  will  add,  that  the  legislation  of  con- 
gress, immediately  after  the  constitution  was  carried  into  operation, 
confirms  the  conclusion  of  the  learned  judge.  We  find,  in  the  26th 
section  of  the  judiciary  act  of  1789,  under  which  this  case  is  before 
us,  that  such  a  concurrent  jurisdiction  in  the  courts  of  the  States  and 
of  the  United  States  was  contemplated,  for  its  first  provision  is  for  a 
review  of  cases  adjudicated  in  the  former,  "  where  is  drawn  in  ques- 
tion, the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 

under  the  United  States,  and  the  decision  is  against  their 
[  *  293  ]  •  validity."    We  are  satisfied  that  there  was  no  error  in  the 

decision  of  the  court  of  appeals  in  this  case,  and  the  same 
is  afiEbmed  by  this  court 


James  C.  Aghison,  Plaintiff  in  Error,  v.  Jonathan  Huddleson. 

12  H.  293. 

Under  tho  compact  between  the  United  States  and  the  State  of  Maryland,  respecting  the 
Camberland  road,  the  imposition  of  a  toll  of  four  cents  for  every  passenger  carried  in  a 
mail-coach  is,  in  effect,  the  imposition  of  a  tax  upon  the  United  States,  through  the  con- 
tractors for  carrying  the  mail;  and  the  other  requirement,  to  pay  the  sum  of  one  dollar  for 
every  mail-coach  passing  a  gate,  whereof  the  proprietor  does  not  report  the  number  of 
passengers,  is  but  a  commutation  for  such  tolls ;  and  the  law  is  a  violation  of  that  compact, 
and  void. 
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The  case  is  stated  in  the  opinion  of  the  court. 
I^rice  and  Nelson,  for  the  plaintiff 
Frick  and  McKaig,  contra. 

•  Curtis,  J.,  delivered  the  opinion  of  the  court  [  *  296  ] 

This  action  was  brought  by  the  defendant  in  error,  as 
superintendent  of  that  part  of  the  National  Road  lying  within  the 
State  of  Maryland,  to  recover  a  sum  of  money  from  the  plaintiff  in 
error,  as  the  owner  of  stage-coaches  passing  over  that  road,  and  con- 
veying passengers  and  the  mails  of  the  United  States.  The  court 
of  appeals  for  the  western  shore  of  the  State  of  Maryland  having 
rendered  a  final  judgment  in  favor  of  the  plaintiff,  the  defendant 
brought  the  case  here  by  a  writ  of  error,  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act.^ 

The  nature  and  extent  of  the  compact  between  the  United  States 
and  the  several  States  of  Ohio,^  Virginia,'  Maryland,^  and  Pennsyl- 
vania,^ touching  the  parts  of  the  road  lying  within  the  limits  of  each 
of  those  States,  having  been  much  considered  by  this  court  in  the 
cases  of  Searight  v.  Stokes,  3  How.  .151,  and  Neil  et  al.  v.  The  State 
of  Ohio,  ibid.  720,  it  is  only  necessary  to  state  some  of  the  conclu- 
sions there  arrived  at,  and  apply  them  to  the  law  of  Maryland  now 
io  question. 

In  the  second  of  those  cases  it  was  decided,  that  the  State  of  Ohio 
could  not  change  the  tolls  fixed  by  its  act,  which  congress  assented 
to,  so  as  to  vary  the  relative  position  and  privileges  of  mail-coaches, 
in  regard  to  tolls,  as  prescribed  by  that  act. 

*This  decision  is  equally  applicable  to  the  original  act  of  [  *  297  ] 
Bfarylaod,  to  which  congress  gave  its  assent ;  and  the  first 
inquiry  is,  whether  the  subsequent  act  of  Maryland,  now  in  question, 
will  bear  that  test.  The  second  section  of  the  law  of  Maryland,  to 
which  congress  gave  its  assent,  imposed,  among  other  tolls,  the  fol- 
lowing: ^  For  every  chariot,  coach,  coachee,  stage,  wagon,  phaeton, 
chaise,  or  other  carriage,  with  two  horses  and  four  wheels,  twelve 
cents ;  for  either  of  the  carriages  last  mentioned,  with  four  horses, 
eighteen  cents."  And,  inasmuch  as  coaches,  conveying  the  mail, 
were  not  subject  to  any  toll,  there  was  by  this  law  a  discrimination 
in  favor  of  mail-coaches,  their  proprietors  bearing  none  of  the  bur- 
den of  supporting  the  road,  while  the  proprietors  of  other  four-horse 
coaches  did  bear  a  part  of  that  burden.  On  the  10th  of  March, 
1843,  the  general  assembly  of  Maryland  passed  the  act  now  under 
consideration,  the  material  provisions  of  which  are  as  follows :  — 

^  1  State,  at  Laige,  85.        >  4  lb.  488.        3  lb.  665.        *  lb.  553.        ^  lb. 
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<'  An  act  to  amend  the  act  entitled  a  supplement  to  an  act  entitled 
an  act  for  the  preservation  and  repair  of  that  part  of  the  United 
States  road  within  the  limits  of  the  State  of  Maryland. 

"  Sect.  1.  Be  it  enacted,  by  the  general  assembly  of  Maryland,  that 
from  and  after  the  passage  of  this  act,  there  shall  be  demanded  and 
received,  by  the  toll-collectors  on  that  part  of  the  United  States  road 
within  the  limits  of  the  State  of  Maryland,  from  the  owner  or  owners 
of  every  passenger  or  mail-coach  or  stage  passing  the  gates  on  said 
road,  the  sum  of  four  cents  for  every  passenger  carried  in  the  same, 
for  every  space  of  ten  miles  on  said  road,  and  so  in  proportion  for 
every  greater  or  less  distance,  which  shall  be  taken  and  received  in 
lieu  of  the  tolls  now  established  by  law  on  all  coaches  or  stages  with 
four  horses  passing  over  said  road,  and  which  shall  be  collected,  paid 
out,  and  expended,  as  other  tolls  on  said  road  are  collected,  paid  out, 
and  expended,  under  existing  laws. 

"  Sect.  2.  And  be  it  enacted,  that  it  shall  be  the  duty  of  the  pro- 
prietor, or  proprietors,  his,  her,  or  their  agent,  to  furnish,  under  oath, 
on  the  first  Monday  of  every  month,  to  the  gatekeeper  at  number 
one,  a  list  showing  the  number  of  passengers  transported  over  said 
road  in  their  respective  coaches,  for  the  month  next  preceding  the 
time  when  said  list  is  so  returned. 

<<  Sect  3.  And  be  it  enacted,  that,  in  the  event  of  said  proprietors 
or  agents  failing  or  refusing  to  comply  with  the  provisions  of  the 
second  section  of  this  act,  then,  and  in  that  case,  it  shall  be  the  duty 
of  the  gatekeeper,  at  gate  number  one,  to  demand  of,  and  receive 
from,  such  proprietor  or  proprietors  so  failing,  the  sum  of  one  dol- 
lar for  each  and  every  stage-coach  passing  over  said  road  its  entire 

length." 
[  *  298  ]  *  The  discrimination  which,  under  the  original  law,  was 
made  in  favor  of  the  proprietors  of  mail-coaches  using  the 
road,  is  not  only  destroyed  by  this  law,  but  all  toll  is  removed  from 
the  proprietors  of  other  four-horse  coaches,  and  a  toll  is  imposed 
upon  the  proprietors  of  mail-coaches.  It  was  held  in  both  the  former 
decisions,  that  the  stipulation  in  the  compact,  that  the  United  States 
should  not  thereafter  be  subject  to  any  expense  to  maintain  the  road, 
was  inconsistent  with  the  imposition  of  a  tax  upon  the  contractors  for 
carrying  the  mail  in  four-horse  coaches,  because  the  United  States, 
requiring  the  maU  to  be  so  carried,  would  thus  indirectly  be  made, 
through  the  enhancement  of  the  price  for  this  service,  to  bear  a  part 
of  that  burden.  The  effect  of  this  law  of  Maryland  is,  therefore,  to 
impose  upon  the  United  States,  through  the  contractors  for  carrying 
the  mail  in  four-horse  coaches,  a  tax  for  the  support  of  the  road.  It 
is  argued  that  it  is  a  tax  upon  the  passengers,  and  not  within  the 
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former  decisions.  But  we  do  not  so  consider  it  It  is  true,  if  he 
were  to  cany  no  passengers,  and  make  the  required  returns  of  that 
fiict,  the  proprietor  would  not  be  liable  under  this  law  to  pay  any 
toll.  But  the  regulations  of  the  post-office  department  require  him 
to  take  passengers  for  the  security  of  the  maiL  If  he  carry  the  mail, 
he  must  also  be  a  carrier  of  passengers ;  and  this  law  would  not  have 
imposed  a  toll  dependent  upon  the  carriage  of  passengers  in  mail- 
ooaches,  unless  it  considered  they  would  be  carried.  The  real  effect 
and  meaning  of  the  law  is,  therefore,  to  impose  a  tax  on  the  proprie- 
tor of  a  four-horse  coach  which  carries  the  mail,  making  the  amount 
of  that  tax  depend  on  the  number  of  passengers  carried.  Now,  the 
objection  is  not  to  the  amount,  but  to  the  existence,  of  the  tax.  Not 
having  the  power  to  impose  any  tax,  it  is  no  answer  to  say,  its 
amount  is  regulated  by  the  number  of  passengers. 

This  action  is  brought  under  the  third  section  of  the  act  to  recover^ 
from  the  proprietor  of  mail-coaches,  the  sum  of  $1  for  every  mail 
stage-coach  passing  over  the  road.  It  is  contended  this  is  not  a  toll, 
but  a  penalty,  for  not  complying  with  the  directions  contained  in  the 
liecond  section  of  the  act-,  to  make  returns.  We  think  it  more  prop- 
erly a  commutation  as  to  amount,  for  the  tolls  payable  under  the  first 
section.  It  fixes  their  amount  by  operation  of  law,  and  without 
regard  to  the  number  of  passengers  carried ;  and  is  certainly  subject 
to  difficulties  quite  as  great  as  would  attend  a  demand  for  the  toUs, 
under  the  first  section. 

Our  opinion  is,  that,  by  reason  of  the  compact  between  the  United 
States  and  the  State  of  Maryland,  the  tolls  sued  for  could  not  be 
legally  demanded,  and  that  the  decision  of  the  court  of  appeals  was 
enoneous  and  must  be  reversed. 


Aaron  B.  Cooley,  Plaintiff  in  Error,  v.  The  Board  of  Wardens  op 
THE  Port  of  Philadelphia,  to  the  Use  of  th^  Society  for  the 
Belief  of  distressed  Pilots,  their  Widows  and  Children,  De- 
fendants.    Same  v.  Same. 

12  H.  299. 

Ltm  for  tiie  regnladon  of  pilots  and  pQotage,  are  not  laws  laying  imposts,  or  duties,  on 
imports,  or  exports,  or  tonnage,  within  the  meaning  of  the  tenth  section  of  the  first  article 
of  the  constitntion  of  the  United  States,  if  thej  do  not  pass  the  appropriate  line  which 
limits  laws  for  the  regulation  of  the  pilots  and  pilotage ;  and  thej  cannot  be  considered 
ss  passing  that  line  becaose  they  require  the  payment  of  half  pilotage  fees  by  certain 
»ls,  which  decline  to  receive  a  pilot,  and  not  by  others,  nor  because  the  sums  thus 
go  to  form  a  charitable  fund  for  distressed  or  decayed  pilots,  their  widows  and 
diildren. 
A  regulation  of  pilots  and  pilotage  is  a  regulation  of  commerce,  within  the  grant  to  congress 
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of  the  commercial  power,  contained  in  the  eighth  section  of  the  first  article  of  the  consti- 
tution. 
The  mere  grant  to  congress  of  the  power  to  regulate  commerce,  did  not  prevent  the  States 
from  regulating  pilots ;  and  the  legislation  of  congress,  with  a  single  exception,  is  such, 
that  state  regulations  may  he  made,  without  conflicting  with  the  will  of  congress  in  mak- 
ing regulations,  or  in  leaving  individuals  to  their  own  unrestricted  action. 

The  case  is  stated  in  the  opinion  of  the  court. 

Morris  and  Tt/son^  for  the  plaintiffs. 

St.  Oeorge  Tucker  Campbell^  and  Dallas^  contra. 

[  *  311  ]      *  Curtis,  J.,  delivered  the  opinion  of  the  court. 

These  ca^es  are  brought  here  by  writs  of  error  to  the 
supreme  court  of  the  commonwealth  of  Pennsylvania. 

They  are  actions  to  recover  half-pilotage  fees  under  the  2Sth  sec- 
tion of  the  act  of  the  legislature  of  Pennsylvania,  passed  on  the 
second  day  of  March,  1803.  The  plaintiff  in  error  alleges  that  the 
highest  court  of  the  State  has  decided  agednst  a  right  claimed  by 
him  under  the  constitution  of  the  United  States.  That  right  is,  to 
be  exempted  from  the  payment  of  the  sums  of  money,  demanded 
pursuant  to  the  state  law  above  referred  to,  because  that  law  contra- 
venes several  provisions  of  the  constitution  of  the  United  States. 

The  particular  section  of  the  state  law  drawn  in  question  is  as 
follows :  — 

"  That  every  ship  or  vessel  arriving  from,  or  bound  to  any  foreign 
port  or  place,  and  every  ship  or  vessel  of  the  burden  of  seventy-five 
tons  or  more,  sailing  fiom,  or  bound  to  any  port  not  within  the  Biver 
Delaware,  shall  be  obliged  to  receive  a  pilot.  And  it  shall  be  the 
duty  of  the  master  of  every  such  ship  or  vessel,  within  thirty-six 
hours  next  after  the  arrival  of  such  ship  or  vessel  at  the  city  of  Phil- 
adelphia, to  make  report  to  the  master-warden  of  the  name  of  such 
ship  or  vessel,  her  draught  of  water,  and  the  name  of  the  pilot  who 
shall  have  conducted  her  to  the  port  And  when  any  such  vessel 
shall  be  outward  bound,  the  master  of  such  vessel  shall  make  known 
to  the  wardens  the  name  of  such  vessel,  and  of  the  pilot  who  is  to 
conduct  her  to  the  capes,  and  her  draught  of  water  at  that  time.  And 
it  shall  be  the  duty  of  the  wardens  to  enter  every  such  vessel  in  a 
book  to  be  by  them  kept  for  that  purpose,  without  fee  or  reward. 
And  if  the  master  of  any  ship  or  vessel  shall  neglect  to  make  such 
report,  he  shall  forfeit  and  pay  the  sum  of  $60.  And  if  the  master 
of  any  such  ship  or  vessel  shall  refuse  or  neglect  to  take  a  pilot,  the 
master,  owner,  or  consignee  of  such  vessel,  shall  forfeit  and  pay  to  the 
warden  aforesaid,  a  sum  equal  to  the  half-pilotage  of  such  ship  or 
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vessel,  to  the  use  of  the  Society  for  the  Relief,  &c.,  to  be  recovered 
as  pilotage  in  the  manner  hereinafter  directed:  Provided  always, 
that  where  it  shall  appear  to  the  warden  that,  in  case  of  an 
inward  bound  vessel,  a  pilot  did  *  not  offer  before  she  had  [  *  312  ] 
reached  Reedy  Island ;  or,  in  case  of  an  outward  bound 
vessel,  that  a  pilot  could  not  be  obtained  for  twenty-four  hours  after 
such  vessel  was  ready  to  depart,  the  penalty  aforesaid,  for  not  having 
a  pilot,  shall  not  be  incurred."  This  is  one  section  of  <<  An  Act  to 
establish  a  Board  of  Wardens  for  the  Port  of  Philadelphia,  and  for 
the  Regulation  of  Pilots  and  Pilotages,  &c.,"  and  the  scope  of  the  act 
is,  in  conformity  with  the  title,  to  regulate  the  whole  subject  of  the 
pilotage  of  that  port. 

We  think  this  particular  regulation  concerning  half-pilotage  fees, 
is  an  appropriate  part  of  a  general  system  of  regulations  of  this  sub- 
ject. Testing  it  by  the  practice  of  commercial  States  and  countries 
legislating  on  this  subject,  we  find  it  has  usually  been  deemed  neces- 
sary to  make  similar  provisions.  Numerous  laws  of  this  kind  are 
cited  in  the  learned  argument  of  the  counsel  for  the  defendant  in 
error ;  and  their  fitness,  as  part  of  a  system  of  pilotage,  in  many 
places,  may  be  inferred  from  their  existence  in  so  many  different 
States  and  countries.  Like  other  laws,  they  are  framed  to  meet  the 
most  usual  cases,  qtuB  frequentius  accidimt;  they  rest  upon  the  pro- 
priety of  securing  lives  and  property  exposed  to  the  perils  of  a  dan- 
gerous navigation,  by  taking  on  board  a  person  peculiarly  skilled  to 
encounter  or  avoid  them ;  upon  the  policy  of  discouraging  the  com- 
manders of  vessels  from  refusing  to  receive  such  persons  on  board  at 
the  proper  times  and  places ;  and  upon  the  expediency,  and  even  in- 
trinsic justice,  of  not  suffering  those  who  have  incurred  labor,  and 
expense,  and  danger,  to  place  themselves  in  a  position  to  render  im- 
portant service  generally  necessary,  to  go  unrewarded,  because  the 
master  of  a  particular  vessel  either  rashly  refuses  their  proffered  assist- 
ance, or,  contrary  to  the  general  experience,  does  not  neednt  There 
are  many  cases,  in  which  an  offer  to  perform,  accompanied  by  present 
ability  to  perform,  is  deemed  by  law  equivalent  to  performance.  The 
laws  of  commercial  States  and  countries  have  made  an  offer  of 
pilotage  service  one  of  those  cases ;  and  we  cannot  pronounce  a  law 
which  does  this,  to  be  so  far  removed  from  the  usual  and  fit  scope  of 
laws  for  the  regulation  of  pilots  and  pilotage,  as  to  be  deemed,  for 
this  cause,  a  covert  attempt  to  legislate  upon  another  subject  under 
the  appearance  of  legislating  on  this  one. 

It  is  urged  that  the  second  section  of  the  act  of  the  legislature  of 
Pennsylvania,  of  the  11th  of  June,  1832,  proves  that  the  State  had 
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other  objects  in  view  than  the  regulation  of  pilotage.     That  section 
is  as  follows :  — 

"And  be  it  further  enacted,  by  the  authority  aforesaid,  that  from 
and  after  the  first  day  of  July  next,  no  health-fee  or  half-pilotage 
shall  be  charged  on  any  vessel  engaged  in  the  Pennsylvania  coal 

trade." 
[  •  313  ]  *  It  must  be  remembered,  that  the  fair  objects  of  a  law  im- 
posing half-pilotage  when  a  pilot  is  not  received,  may  be  se- 
cured, and  at  the  same  time  some  classes  of  vessels  exempted  from 
such  charge.  Thus,  the  very  section  of  the  act  of  1803,  now  under 
consideration,  does  not  apply  to  coasting  vessels  of  less  burden  than 
seventy-five  tons,  nor  to  those  bound  to,  or  sailing  from,  a  port  in  the 
Biver  Delaware.  The  purpose  of  the  law  being  to  cause  masters  of 
such  vessels  as  generally  need  a  pilot,  to  employ  one,  and  to  secure 
to  the  pilots  a  fair  remuneration  for  cruising  in  search  of  vessels,  or 
waiting  for  employment  in  port,  there  is  an  obvious  propriety  in 
having  reference  to  the  number,  size,  and  nature  of  employment  of 
vessels  frequenting  the  port ;  and  it  will  be  found,  by  an  examination 
of  the  different  systems  of  these  regulations,  which  have  from  time 
to  time  been  made  in  this  and  other  countries,  that  the  legislative 
discretion  has  been  constantly  exercised  in  making  discriminations, 
founded  on  differences  both  in  the  character  of  the  trade,  and  the 
tonnage  of  vessels  engaged  therein. 

We  do  not  perceive  any  thing  in  the  nature  or  extent  of  this  par- 
ticular discrimination  iri  favor  of  vessels  engaged  in  the  coal  trade, 
which  would  enable  us  to  declare  it  to  be  other  than  a  fair  exercise 
of  legislative  discretion,  acting  upon  the  subject  of  the  regulation  of 
the  pilotage  of  this  port  of  Philadelphia,  with  a  view  to  operate  upon 
the  masters  of  those  vessels,  who,  as  a  general  rule,  ought  to  take  a 
pilot,  and  with  the  further  view  of  relieving,  from  the  charge  of  half- 
pilotage,  such  vessels  as  from  their  size,  or  the  nature  of  their  employ- 
ment, should  be  exempted  from  contributing  to  the  support  of  pilote, 
except  so  far  as  they  actually  receive  their  services.  In  our  judg- 
ment, though  this  law  of  1832  has  undoubtedly  modified  the  29th 
section  of  the  act  of  1803,  and  both  are  to  be  taken  together  as 
giving  the  rule  on  this  subject  of  half-pilotage,  yet  this  change  in  the 
rule  has  not  changed  the  nature  of  the  law,  nor  deprived  it  of  the 
character  and  attributes  of  a  law  for  the  regulation  of  pilotage. 

Nor  do  we  consider  that  the  appropriation  of  the  sums  received 
under  this  section  of  the  act,  to  the  use  of  the  society  for  the  relief 
of  distressed  and  decayed  pilots,  their  widows  and  children,  has  any 
legitimate  tendency  to  impress  on  it  the  character  of  a  revenue  law. 
Whether  these  sums  shall  go  directly  to  the  use  of  the  individual 
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pilots  by  whom  the  service  is  tendered,  or  shall  form  a  common  fund^ 
to  be  administered  by  trustees  for  the  benefit  of  such  pilots  and  their 
families  as  may  stand  in  peculiar  need  of  it,  is  a  matter  resting  in 
legislative  discretion,  in  the  proper  exercise  of  which  the  pilots  alone 
are  interested. 

For  these  reasons,  we  cannot  yield  our  assent  to  the  argument, 
that  this  provision  of  law  is  in  conflict  with  the  second 
•  and  third  clauses  of  the  tenth  section  of  the  first  article  of  [  *  314  ] 
the  constitution,  which  prohibit  a  State,  without  the  assent 
of  congress,  from  laying  any  imposts  or  duties,  on  imports  or  exports, 
or  tonnage.  This  provision  of  the  constitution  was  intended  to 
operate  upon  subjects  actually  existing  and  well  understood  when 
the  constitution  was  formed.  Imposts  and  duties  on  imports,  exports, 
and  tonnage  were  then  known  to  the  commerce  of  the  civilized  world 
to  be  as  distinct  from  fees  and  charges  for  pilotage,  and  from  the 
penalties  by  which  commercial  States  enforced  their  pilot-laws,  as 
they  were  from  charges  for  wharfage  or  towage,  or  any  other  local 
port-charges  for  services  rendered  to  vessels  or  cargoes ;  and  to  declare 
that  such  pilot-fees  or  penalties  are  embraced  within  the  words  im- 
posts or  duties  on  imports,  exports,  or  tonnage,  would  be  to  confound 
things  essentially  different,  and  which  must  have  been  known  to  be 
actually  different  by  those  who  used  this  language.  .  It  cannot  be 
denied  that  a  tonnage  duty,  or  an  impost  on  imports  or  exports,  may 
be  levied  under  the  name  of  pilot  dues  or  penalties ;  and  certainly  it 
is  the  thing,  and  not  the  name,  which  is  to  be  considered.  But, 
having  previously  stated  that,  in  this  instance,  the  law  complained 
of  does  not  pass  the  appropriate  line  which  limits  laws  for  the  regu- 
lation of  pilots  and  pilotage,  the  suggestion,  that  this  law  levies  a 
duty  on  tonnage  or  on  imports  or  exports,  is  not  admissible  ;  and,  if 
so,  it  also  follows,  that  this  law  is  not  repugnant  to  the  first  clause 
of  the  eighth  section  of  the  first  article  of  the  constitution,  which 
declares  that  all  duties,  imposts,  and  excises  shall  be  uniform  through- 
out the  United  States ;  for,  if  it  is  not  to  be  deemed  a  law  levying  a 
duty,  impost,  or  excise,  the  wantof  uniformity  throughout  the  United 
States  is  not  objectionable.  Indeed,  the  necessity  of  conforming 
regulations  of  pilotage  to  the  local  peculiarities  of  each  port,  and 
the  consequent  impossibility  of  having  its  charges  uniform  throughout 
the  United  States,  would  be  sufficient  of  itself  to  prove  that  they 
could  not  have  been  intended  to  be  embraced  within  this  clause  of 
the  constitution ;  for  it  cannot  be  supposed  uniformity  was  required, 
when  it  must  have  been  known  to  be  impracticable. 

It  is  further  objected,  that  this  law  is  repugnant  to  the  fifth  clause 
of  the  ninth  section  of  the  first  article  of  the  constitution,  namely :  — 
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"  No  preference  shall  be  given  by  any  regulation  of  commerce  oi 
revenue,  to  the  ports  of  one  State  over  those  of  another;  nor  shall 
vessels,  to  or  from  one  State,  be  obliged  to  enter,  clear,  or  pay  duties 
in  another." 

But,  as  already  stated,  pilotage  fees  are  not  duties  within  the 
meaning  of  the  constitution ;  and,  certainly,  Pennsylvania  does  not 
give  a  preference  to  the  port  of  Philadelphia,  by  requuring 
[  •  315  ]  •  the  masters,  owners,  or  consignees  of  vessels  sailing  to  or 
from  that  port,  to  pay  the  charges  imposed  by  the  twenty- 
ninth  section  of  the  act  of  1803.  It  is  an  objection  to,  and  not  a 
ground  of  preference  of  a  port,  that  a  charge  of  this  kind  must  be 
borne  by  vessels  entering  it ;  and,  accordingly,  the  interests  of  the 
port  require,  and  generally  produce,  such  alleviations  of  these  charges 
as  its  growing  commerce  from  time  to  time  renders  consistent  with 
the  general  policy  of  the  pilot  laws.  This  State,  by  its  act  of  the 
24th  of  March,  1851,  has  essentially  modified  the  law  of  1803,  and 
further  exempted  many  vessels  from  the  charge  now  in  question. 
Similar  changes  may  be  observed  in  the  laws  of  New  York,  Massa- 
chusetts, and  other  commercial  States,  and  they  undoubtedly  spring 
from  the  conviction  that  burdens  of  this  kind,  instead  of  operating 
to  give  a  preference  to  a  port,  tend  to  check  its  commerce,  and  that 
sound  policy  requires  them  to  be  lessened  and  removed  as  early  as 
the  necessities  of  the  system  will  allow. 

In  addition  to  what  has  been  said  respecting  each  of  these  cx>n8ti« 
tutional  objections  to  this  law,  it  may  be  observed,  that  similar  laws 
have  existed  and  been  practised  on  in  the  States  since  the  adoption 
of  the  federal  constitution ;  that,  by  the  act  of  the  7th  of  August, 
1789, 1  Stats,  at  Large,  54,  congress  declared  that  all  pilots  in  the 
bays,  inlets,  rivers,  harbors,  and  ports  of  the  United  States,  shall  con- 
tinue to  be  regulated  in  conformity  with  the  existing  laws  of  the 
States,  &c. ;  and  that  this  contemporaneous  construction  of  the  con- 
stitution since  acted  on  with  such  uniformity  in  a  matter  of  much 
public  interest  and  importance,  is  entitied  to  great  weight,  in  deter- 
mining whether  such  a  law  is  repugnant  to  the  constitution,  as  levy- 
ing a  duty  not  uniform  throughout  the  United  States,  or,  as  giving  a 
preference  to  the  ports  of  one  State  over  those  of  another,  or,  as 
obliging  vessels  to  or  from  one  State  to  enter,  clear,  or  pay  duties  in 
another.  Stuart  v.  Laird,  1  Cranch,  299 ;  Martin  i*.  Hunter,  1  Wheat, 
304 ;  Cohens  v.  The  Commonwealth  of  Virginia,  6  Wheat  264 , 
Prigg  V,  The  Commonwealth  of  Pennsylvania,  16  Pet.  621. 

The  opinion  of  the  court  is,  that  the  law  now  in  question  is  not 
repugnant  to  either  of  the  above-mentioned  clauses  of  the  constita* 
tion. 
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It  remains  to  consider  ttie  objection,  that  it  is  repugnant  to  the 
third  clause  of  the  eighth  section  of  the  first  article.  <<  The  congress 
shall  have  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  and  with  the  Indian  tribes." 

That  the  power  to  regulate  commerce  includes  the  regulation  of 
navigation,  we  consider  setded.  And  when  we  look  to  the 
*  nature  of  the  service  performed  by  pilots,  to  the  relations  [•316] 
which  that  service  and  its  compensations  bear  to  navigation 
between  the  several  States,  and  between  the  ports  of  the  United 
States  and  foreign  countries,  we  are  brought  to  the  conclusion,  that 
the  regulation  of  the  qualifications  of  pilots,  of  the  modes  and  times 
of  offering  and  rendering  their  services,  of  the  responsibilities  which 
shall  rest  upon  them,  of  the  powers  they  shall  possess,  of  the  com- 
pensation they  may  demand,  and  of  the  penalties  by  which  their 
rights  and  duties  may  be  enforced,  do  constitute  regulations  of  navi- 
gation, and  consequently  of  commerce,  within  the  just  meaning  of 
this  clause  of  the  constitution. 

The  power  to  regulate  navigation  is  the  power  to  prescribe  rules  in 
conformity  with  which  navigation  must  be  carried  on.  It  extends  to 
the  persons  who  conduct  it,  as  well  as  to  the  instruments  used.  Ac- 
cordingly, the  first  congress  assembled  under  the  constitution  passed 
laws,  requiring  the  masters  of  ships  and  vessels  of  the  United  States 
to  be  citizens  of  the  United  States,  and  established  many  rules  for 
the  government  and  regulation  of  officers  and  seamen.  1  Stats,  at 
Large,  55, 131.  These  have  been  from  time  to  time  added  to  and 
changed,  and  we  are  not  aware  that  their  validity  has  been  ques- 
tioned. 

Now,  a  pilot,  so  far  as  respects  the  navigation  of  the  vessel  in  that 
part  of  the  voyage  which  is  his  pilotage-ground,  is  the  temporary 
master  charged  with  the  safety  of  the  vessel  and  cargo,  and  of  the 
lives  of  those  on  board,  and  intrusted  with  the  command  of  the  crew. 
He  is  not  only  one  of  the  persons  engaged  in  navigation,  but  he  oc- 
cupies a  most  important  and  responsible  place  among  those  thus 
engaged.  And  if  congress  has  power  to  regulate  the  seamen  who 
assist  the  pilot  in  the  management  of  the  vessel,  a  power  never 
denied,  we  can  perceive  no  vaUd  reason  why  the  pilot  should  be  be- 
yond the  reach  of  the  same  power.  It  is  true  that,  according  to  the 
usages  of  modern  commerce  on  the  ocean,  the  pilot  is  on  board  only 
during  a  part  of  the  voyage  between  ports  of  different  States,  or  be- 
tween ports  of  the  United  States  and  foreign  countries  ;  but  if  he  is 
on  board  for  such  a  purpose  and  during  so  much  of  the  voyage  as  to 
be  engaged  in  navigation,  the  power  to  regulate  navigation  extends 
to  him  while  thus  engaged,  as  clearly  as  it  would  if  he  were  to  remain 
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on  board  throughout  the  whole  passage,  from  port  to  port.  For  it  is 
a  power  which  extends  to  every  part  of  the  voyage,  and  may  regulate 
those  who  conduct  or  assist  in  conducting  navigation  in  one  part  of 
a  voyage  as  much  as  in  another  part,  or  during  the  whole  voyage. 

Nor  should  it  be  lost  sight  of,  that  this  subject  of  the  regulation  of 
pilots  and  pilotage  has  an  intimate  connection  with,  and  an*  impor- 
tant relation  to,  the  general  subject  of  commerce  with 
[  *  317  ]  •  foreign  nations  and  among  the  several  States,  over  which 
it  was  one  main  object  of  the  constitution  to  create  a  na- 
tional control.  Conflicts  between  the  laws  of  neighboring  States, 
and  discriminations  favorable  or  adverse  to  commerce  with  partic- 
ular foreign  nations,  might  be  created  by  state  laws  regulating  pilots 
age,  deeply  affecting  that  equality  of  commercial  rights,  and  that 
freedom  from  state  interference,  which  those  who  formed  the  constitu- 
tion were  so  anxious  to  secure,  and  which  the  experience  of  more 
than  half  a  century  has  taught  us  to  value  so  highly.  The  appre- 
hension of  this  danger  is  not  speculative  merely.  For,  in  1837,  con- 
gress actually  interposed  to  relieve  the  commerce  of  the  country  from 
serious  embarrassment,  arising  from  the  laws  of  different  States, 
situate  upon  waters  which  are  the  boundary  between  them.  This 
was  done  by  an  enactment  of  the  2d  of  March,  1837,*  in  the  follow- 
ing words :  — 

^<  Be  it  enacted,  that  it  shall  and  may  be  lawfrd  for  the  master  or 
commander  of  any  vessel  coming  into  or  going  out  of  any  port  situ- 
ate upon  waters  which  are  the  boundary  between  two  States,  to 
employ  any  pilot  duly  licensed  or  authorized  by  the  laws  of  either  of 
the  States  bounded  on  the  said  waters,  to  pilot  said  vessel  to  or  from 
said  port,  any  law,  usage,  or  custom  to  the  contrary  notwith- 
standing." 

The  act  of  1789, 1  Stats,  at  Large,  54,  already  referred  to,  contains 
a  clear  legislative  exposition  of  the  constitution  by  the  first  congress, 
to  the  effect  that  the  power  to  regulate  pilots  was  conferred  on  con- 
gress by  the  constitution  ;  as  does  also  the  act  of  March  the  2d,  1837, 
the  terms  of  which  have  just  been  given.  The  weight  to  be  allowed 
to  this  contemporaneous  construction,  and  the  practice  of  congress 
under  it,  has,  in  another  connection,  been  adverted  to.  And  a  ma- 
jority of  the  court  are  of  opinion,  that  a  regulation  of  pilots  is  a 
regulation  of  commerce,  within  the  grant  to  congress  of  the  com- 
mercial power,  contained  in  the  third  clause  of  the  eighth  section  of 
the  first  article  of  the  constitution. 

It  becomes  necessary,  therefore,  to  consider  whether  this  law  of 
Pennsylvania,  being  a  regulation  of  commerce,  is  valid. 

'    "    '    '  '        '  ■       ■■      ■  -  I      ,  I  I    ^^.^—  ■■■■—  m 

^  5  Stats,  at  Large,  158. 


DECEMBER  TERM,   1851.  151 

Cooley  V.  Board  of  Wardens  of  Port  of  Philadelphia.    12  H. 


The  act  of  congress  of  the  7th  of  August,  1789,  §  4,  is  as  fol-' 
lows:  — 

^  That  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports  of  the 
United  States  shsdl  continue  to  be  regulated  in  conformity  with  the 
existing  laws  of  the  States,  respectively,  wherein  such  pilots  may  be, 
or  with  such  laws  as  the  States  may  respectively  hereafter  enact  for 
the  purpose,  until  further  legislative  provision  shall  be  made  by  con- 
gress." 

If  the  law  of  Pennsylvania,  now  in  question,  had  been  in  existence 
at  the  date  of  this  act  of  congress,  we  might  hold  it  to 
*haTe  been  adopted  by  congress,  and  thus  made  a  law  of  [  *318  ] 
the  United  States,  and  so  vaUd  Because  this  act  does,  in 
effect,  give  the  force  of  an  act  of  congress,  to  the  then  existing  state 
laws  on  this  subject,  so  long  as  they  should  continue  unrepealed  by 
the  State  which  enacted  them. 

But  the  law  on  which  these  actions  are  founded,  was  not  enacted 
till  1803.  What  effect  then  can  be  attributed  to  so  much  of  the  act 
of  1789,  as  declares,  that  pilots  shall  continue  to  be  regulated  in  con- 
formity, "with  such  laws  as  the  States  may  respectively  hereafter 
enact  for  the  purpose,  until  further  legislative  provision  shall  be  made 
by  congress  ?  " 

If  the  States  were  divested  of  the  power  to  legislate  on  this  subject 
by  the  grant  of  the  commercial  power  to  congress,  it  is  plain  this  act 
could  not  confer  upon  them  power  thus  to  legislate.  If  the  constitu- 
tion  excluded  the  States  from  making  any  law  regulating  commerce, 
certainly  congress  cannot  regrant,  or  in  any  manner  reconvey  to  the 
States  that  power.  And  yet  this  act  of  1789  gives  its  sanction  only 
to  laws  enacted  by  the  States.  This  necessarily  implies  a  constitu- 
tional power  to  legislate ;  for  only  a  rule  created  by  the  sovereign 
power  of  a  State  acting  in  its  legislative  capacity,  can  be  deemed  a 
law,  enacted  by  a  State ;  and  if  the  State  has  so  limited  its  sovereign 
power  that  it  no  longer  extends  to  a  particular  subject,  manifestly  it 
cannot,  in  any  proper  sense,  be  said  to  enact  laws  thereon.  Enter- 
taining these  views,  we  are  brought  directly  and  unavoidably  to  the 
consideration  of  the  question,  whether  the  grant  of  the  commercial 
power  to  congress,  did  per  se  deprive  the  States  of  all  power  to  reg- 
ulate pilots.  This  question  has  never  been  decided  by  this  court, 
nor,  in  our  judgment,  has  any  case  depending  upon  sdl  the  considera- 
tions which  must  govern  this  one,  come  before  this  court.  The  grant 
of  commercial  power  to  congress  does  not  contain  any  terms  which  ex- 
pressly exclude  the  States  from  exercising  an  authority  over  its  subject- 
matter.  If  they  are  excluded,  it  must  be  because  the  nature  of  the 
power,  thus  granted  to  congress,  requires  that  a  similar  authority 
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should  not  exist  in  the  States.  If  it  were  conceded  on  the  one  side, 
that  the  nature  of  this  power,  like  that  to  legislate  for  the  District  of 
Columbia,  is  absolutely  and  totally  repugnant  to  the  existence  of 
similar  power  in  the  States,  probably  no  one  would  deny  that  the 
grant  of  the  power  to  congress,  as  effectually  and  perfectly  excludes 
the  States  from  all  future  legislation  on  the  subject,  as  if.  express 
words  had  been  used  to  exclude  them.  And  on  the  other  hand,  if  it 
were  admitted  that  the  existence  of  this  power  in  congress,  like  the 
power  of  taxation,  is  compatible  with  the  existence  of  a  similar  power 
in  the  States,  then  it  would  be  in  conformity  with  the  contemporary 

exposition  of  the  constitution,  (Federalist,  No.  32,)  and 
[  *  319  ]  *with  the  judicial  construction,  given  from  time  to  time  by 

this  court,  after  the  most  deliberate  consideration,  to  hold 
that  the  mere  grant  of  such  a  power  to  congress,  did  not  imply  a  pro- 
hibition on  the  States  to  exercise  the  same  power ;  that  it  is  not  the 
mere  existence  of  such  a  power,  but  its  exercise  by  congress,  which 
may  be  incompatible  with  the  exercise  of  the  same  power  by  the 
States,  and  that  the  States  may  legislate  in  the  absence  of  congres- 
sional regulations.  Sturges  v.  Crowninshield,  4  Wheat  193 ;  Houston 
V.  Moore,  5  Wheat.  1 ;  Wilson  r.  Blackbird  Creek  Co,  2  Pet.  251. 

The  diversities  of  opinion,  therefore,  which  have  existed  on  this 
subject,  have  arisen  from  the  different  views  taken  of  the  nature  of 
this  power.  But  when  the  nature  of  a  power  like  this  is  spoken  of, 
when  it  is  said  that  the  nature  of  the  power  requires  that  it  should 
be  exercised  exclusively  by  congress,  it  must  be  intended  to  refer  to 
the  subjects  of  thai  power,  and  to  say  they  are  of  such  a  nature  as 
to  require  exclusive  legislation  by  congress.  Now,  the  power  to 
regulate  commerce,  embraces  a  vast  field,  containing  not  only  many, 
but  exceedingly  various  subjects,  quite  unlike  in  their  nature  ;  some 
imperatively  demanding  a  single  uniform  rule,  operating  equally  on 
the  commerce  of  the  United  States  in  every  port ;  and  some,  like 
the  subject  now  in  question,  as  imperatively  demanding  that  diver- 
sity, which  alone  can  meet  the  local  necessities  of  navigation. 

Either  absolutely  to  affirm,  or  deny  that  the  nature  of  this  power 
requires  exclusive  legislation  by  congress,  is  to  lose  sight  of  the 
nature  of  the  subjects  of  this  power,  and  to  assert  concerning  all  of 
them,  what  is  really  applicable  but  to  a  part.  Whatever  subjectb 
of  this  power  are  in  their  nature  national,  or  admit  only  of  one  uni- 
form system,  a  plan  of  regulation,  may  justly  be  said  to  be  of  such 
a  nature  as  to  require  exclusive  legislation  by  congress.  That  this 
cannot  be  affirmed  of  laws  for  the  regulation  of  pilots  and  pilotage, 
is  plain.  The  act  of  1789  contains  a  clear  and  authoritative  declara- 
tion by  the  first  congress,  that  the  nature  of  this  subject  is  such,  that 
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antil  congress  should  find  it  necessary  to  exert  its  power,  it  should 
be  left  to  the  legislation  of  the  States ;  that  it  is  local  and  not  na- 
tional ;  that  it  is  likely  to  be  the  best  provided  for,  not  by  one  sys- 
tem, or  plan  of  regulations,  but  by  as  many  as  the  legislatiye  dis- 
cretion of  the  several  States  should  deem  applicable  to  the  local 
peculiarities  of  the  ports  within  their  limits. 

Viewed  in  this  light,  so  much  of  this  act  of  1789,  as  declares  that 
pilots  shall  continue  to  be  regulated  '<  by  such  laws  as  the  States 
may  respectively  hereafter  enact  for  that  purpose,"  instead  of  being 
held  to  be  inoperative,  as  an  atljpmpt  to  confer  on  the  States  a 
power  to  legislate,  of  which  the  constitution  had  deprived 
*them,  is  allowed  an  appropriate  and  important  significa-  [  *  320  | 
tion.     It  manifests  the  understanding  of  congress,  at  the 
outset  of  the  government,  that  the  nature  of  this  subject  is  not  such 
as  to  require  its  exclusive  legislation.     The  practice  of  the  States, 
and  of  the  national  government,  has  been  in  conformity  with  this 
declaration,  firom  the  origin  of  the  national  government  to  this  time ; 
and  the  nature  of  the  subject  when  examined,  is  such  'as  to  leave  no 
doubt  of  the  superior  fitness  and  propriety,  not  to  say  the  absolute 
necessity,  of  different  systems  of  regulation,  drawn  from  local  knowl- 
edge and  experience,  and  conformed  to  local  wants.    How,  then,  can 
we  say,  that  by  the  mere  grant  of  power  to  regulate  commerce,  the 
States  are  deprived  of  aU  the  power  to  legislate  on  this  subject^ 
because  firom  the  nature  of  the  power  the  legislation  of  congress 
must  be  exclusive.     This  would  be  to  affirm,  that  the  nature  of  the 
power  is,  in  this  case,  something  different  firom  the  nature  of  the 
subject  to  which,  in  such  case,  the  power  extends,  and  that  the 
nature  of  the  power  necessarily  demands,  in  all  cases,  exclusive  legis- 
lation by  congress,  while  the  nature  of  one  of  the  subjects  of  that 
power,  not  only  does  not  require  such  exclusive  legislation,  but  may 
be  best  provided  for  by  many  di£ferent  systems  enacted  by  the 
States,  in   conformity  with  the  circumstances  of  the  ports  within 
their  limits.     In  construing  an  instrument  designed  for  the  formation 
of  a  government,  and  in  determining  the  extent  of  one  of  its  im- 
portant grants  of  power  to  legislate,  we  can  make  no  such  distinction 
between  the  nature  of  the  power  and  the  nature  of  the  subject  on 
which  that  power  was  intended  practically  to  operate,  nor  consider 
the  grant  more  extensive,  by  affirming  of  llie  power,  what  is  not  true 
of  its  subject  now  in  question. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  mere  grant 
to  congress  of  the  power  to  regulate  commerce,  did  not  deprive  the 
States  of  power  to  regulate  pilots,  and  that  although  congress  has 
legislated  on  this  subject,  its  legislation  manifests  an  intention,  with 
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a  single  exception,  not  to  regulate  this  subject,  but  to  leave  its  regu- 
lation  to  the  several  States.  To  these  precise  questions,  which  are 
aU  we  are  called  on  to  decide,  this  opinion  must  be  understood  to  be 
confined.  It  does  not  extend  to  the  question  what  other  subjects, 
under  the  commercial  power,  are  within  the  exclusive  control  of  con- 
gress, or  may  be  regulated  by  the  States  in  the  absence  of  all  con- 
gressional legislation ;  nor  to  the  general  question,  how  far  any 
regulation  of  a  subject  by  congress,  may  be  deemed  to  operate  as 
an  exclusion  of  all  legislation  by  the  States  upon  the  same  sub- 
ject. We  decide  the  precise  questions  before  us,  upon  what  we 
deem  sound  principles,  applicable  to  this  particular  subject  in  the 
State  in  which  the  legislation  of  congress  has  left  it.     We  go  no 

further. 
[  •  321  ]  *  We  have  not  adverted  to  the  practical  consequences  of 
holding  that  the  States  possess  no  power  to  legislate  for  the 
regulation  of  pilots,  though  in  our  apprehension  these  would  be  of 
the  most  serious  importance.  For  more  than  sixty  years  this  subject 
has  been  acted  on  by  the  States,  and  the  systems  of  some  of  them 
created  and  of  others  essentially  modified  during  that  period.  To 
hold  that  pilotage  fees  and  penalties  demanded  and  received  during 
that  time,  have  been  illegally  exacted,  under  color  of  void  laws, 
would  work  an  amount  of  mischief  which  a  clear  conviction  of  con- 
stitutional duty,  if  entertained,  must  force  us  to  occasion,  but  which 
could  be  viewed  by  no  just  mind  without  deep  regret.  Nor  would 
the  mischief  be  limited  to  the  past.  If  congress  were  now  to  pass  a 
law  adopting  the  existing  state  laws,  if  enacted  without  authority, 
and  in  violation  of  the  constitution,  it  would  seem  to  us  to  be  a  new 
and  questionable  mode  of  legislation. 

K  the  grant  of  commercial  power  in  the  constitution  has  deprived 
the  States  of  all  power  to  legislate  for  the  regulation  of  pilots,  if 
their  laws  on  this  subject  are  mere  usurpations  upon  the  exclusive 
power  of  the  general  government,  and  utterly  void,  it  may  be  doubted 
whether  congress  could,  with  propriety,  recognize  them  as  laws,  and 
adopt  them  as  its  own  acts ;  and  how  are  the  legislatures  of  the 
States  to  proceed  in  future,  to  watch  over  and  amend  these  laws,  as 
the  progressive  wants  of  a  growing  commerce  will  require,  when  the 
members  of  those  legislatures  are  made  aware  that  they  cannot  legis- 
late on  this  subject  without  violating  the  oaths  they  have  taken  to 
support  the  constitution  of  the  United  States  ? 

We  are  of  opinion  that  this  state  law  was  enacted  by  virtue  of  a 
power,  residing  in  the  State  to  legislate,  that  it  is  not  in  conflict 
with  any  law  of  congress ;  that  it  does  not  interfere  with  any  system 
which  congress  has  established  by  making  regulations,  or  by  inten* 
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tionally  leaving  individaals  to  their  own  unrestricted  action ;  that 
this  law  is  therefore  valid,  and  the  jadgment  of  the  supreme  court 
of  Pennsylvania  in  each  case  must  be  affirmed. 

AT  Lean,  J.,  and  Wayne,  J.,  dissented;  and  Daniel,  J*,  although  he 
concurred  in  the  judgment  of  the  court,  yet  dissented  &om  its 
reasoning. 

AfLsAN,  J.  It  is  with  regret  that  I  feel  myself  obliged  to  dissent 
from  the  opinion  of  a  majority  of  my  brethren  in  this  case. 

As  expressing  my  views  on  the  question  involved,  I  will  copy  a 
few  sentences  from  the  opinion  of  Chief  Justice  Marshall,  in  the 
opinion  in  Gibbons  v.  Ogden.  "  It  has  been  said,"  says 
that  •iUustrious  judge,  "that  the  act  of  August  7,  1789,  [  •  322  ] 
acknowledges  a  concurrent  power  in  the  States  to  regulate 
the  conduct  of  pilots,  and  hence  is  inferred  an  admission  of  their  con- 
current right  with  congress  to  regulate  commerce  with  foreign  na- 
tions and  amongst  the  States."  But  this  inference  is  not,  we  think, 
justified  by  the  fact. 

"  Although  congress,"  he  continues,  "  cannot  enable  a  State  to 
legislate,  congress  may  adopt  the  provisions  of  a  State  on  any  sub- 
ject When  the  government  of  the  Union  was  brought  into  ex- 
istence, it  found  a  system  for  the  regulation  of  its  pilots  in  full  force 
in  every  State.  The  act  which  has  been  mentioned,  adopts  this 
system  and  gives  it  the  same  validity  as  if  its  provisions  had  been 
specially  made  by  congress.  But  the  act,  it  may  be  said,  is  pro- 
spective also,  and  the  adoption  of  laws  to  be  in  future  presupposes 
the  right  in  the  maker  to  legislate  on  the  subject. 

"  The  act  unquestionably  manifests  an  intention  to  leave  this  sub- 
ject entirely  to  the  States,  until  congress  should  think  proper  to 
interpose  ;  but  the  very  enactment  of  such  a  law  indicates  an  opinion 
that  it  was  necessary  ;  that  the  existing  system  would  not  be  appli- 
cable to  the  new  state  of  things,  unless  expressly  applied  to  it  by 
congress.  But  this  section  is  confined  to  pilots  within  the  bays, 
inlets,  rivers,  harbors,  and  ports  of  the  United  States,  which  are,  of 
course,  in  whole  or  in  part,  also  within  the  limits  of  some  particular 
State.  The  acknowledged  power  of  a  State  to  regulate  its  police, 
its  domestic  trade,  and  to  govern  its  own  citizens,  may  enable  it  to 
legislate  on  this  subject,  to  a  considerable  extent ;  and  the  adoption 
of  its  system  by  congress,  and  the  application  of  it  to  the  whole 
subject  of  conmierce,  does  not  seem  to  the  court  to  imply  a  right  in 
the  States  so  to  apply  it  of  their  own  authority.  But  the  adoption 
of  the  state  system  being  temporary,  being  only  "  until  further  legis< 
lative  provision  shall  be  made  by  tK)ngress,"  shows  conclusively  an 
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opinion  that  congress  could  control  the  whole  subject,  and  might 
adopt  the  system  of  the  States  or  provide  one  of  its  own. 

Why  did  congress  pass  the  act  of  1789,  adopting  the  pilot  laws 
of  the  respective  Stiettes  ?  Laws  they  unquestionjably  were,  having 
been  enacted  by  the  States  before  the  adoption  of  the  constitution. 
But  were  they  laws  under  the  constitution  ?  If  they  had  been  so  con- 
sidered by  congress,  they  would  not  have  been  adopted  by  a  special 
act  There  is  believed  to  be  no  instance  in  the  legislation  of  con- 
gress, where  a  state  law  has  been  adopted,  which,  before  its  adop- 
tion, applied  to  federal  powers.  To  suppose  such  a  case,  would  be 
an  imputation  of  ignorance  as  to  federal  powers,  least  of  all  charge- 
able against  the  men  who  formed  the  constitution  and  who  best 
understood  it. 

Congress  adopted  the  pilot  laws  of  the  States,  because 
[  •  323  ]  it  was  *  well  understood,  they  could  have  had  no  force,  as 
regulations  of  foreign  commerce  or  of  commerce  among 
the  States,  if  not  so  adopted.  By  their  adoption  they  were  made 
acts  of  congress,  and  ever  since  they  have  been  so  considered  and 
enforced. 

Each  State  regulates  the  commerce  within  its  limits ;  which  is  not 
within  the  range  of  federal  powers.  So  far,  and  no  further,  could 
effect  have  been  given  to  the  pilot  laws  of  the  States,  under  the  con- 
stitution. But  those  laws  were  only  adopted  "  until  further  legisla- 
tive provisions  shall  be  made  by  congress.'' 

This  shows  that  congress  claimed  the  whole  commercial  power  on 
this  subject,  by  adopting  the  pilot  laws  of  the  States,  making  them 
acts  of  congress ;  and  also  by  declaring  that  the  adoption  was  only 
until  some  further  legislative  provision  could  be  made  by  congress. 

Can  congress  annul  the  acts  of  a  State  passed  within  its  admitted 
sovereignty  ?  No  one,  I  suppose,  could  sustain  such  a  proposition. 
State  sovereignty  can  neither  be  enlarged  nor  diminished  by  an  act 
of  congress.  It  is  not  known  that  congress  has  ever  claimed  such  a 
power. 

If  the  States  had  not  the  power  to  enact  pilot  laws,  as  connected 
with  foreign  commerce,  in  1789,  when  did  they  get  it  ?  It  is  an  ex- 
ercise of  sovereign  power  to  legislate.  In  this  respect  the  constitution 
is  the  same  now  as  in  1789,  and  also  the  power  of  a  State  is  the 
same.  Whence,  then,  this  enlargement  of  state  power  ?  Is  it  de- 
rived from  the  act  of  1789,  that  pilots  shall  continue  to  be  regulated 
"  in  conformity  with  such  laws  as  the  States  may  respectively  here- 
after enact  ?  "  In  the  opinion  of  the  chief  justice,  above  cited,  it  is 
said,  congress  may  adopt  the  laws  of  a  State,  but  it  cannot  enable  a 
State  to  legislate.     In  other  words,  it  cannot  transfer  to  a  state  legis- 
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lative  powers.  And  the  court  also  say  that  the  States  cann<}t  apply 
tike  pilot  laws  of  their  own  authority.  We  have  here,  then,  the  de- 
liberate action  of  congress,  showing  that  the  States  have  no  inherent 
power  to  pass  these  laws,  which  is  affirmed  by  the  opinion  of  this 
court. 

Ought  not  this  to  be  considered  as  settling  this  question  ?  What 
more  of  authority  can  be  brought  to  bear  upon  it  ?  But  it  is  said 
that  congress  is  incompetent  to  legislate  on  this  subject  Is  this  so  ? 
Did  not  congress,  in  1789,  legislate  on  the  subject  by  adopting  the 
state  laws,  and  may  it  not  do  so  again  ?  Was  not  that  a  wise  and 
politic  act  of  legislation  ?  This  is  admitted.  But  it  i9  said  that  con- 
gress cannot  legislate  on  this  matter  in  detail.  The  act  of  1789  shows 
that  it  is  unnecessary  for  congress  so  to  legislate.  A  single  section 
covers  the  whole  legislation  of  the  States,  in  regard  to  pilots.  Where, 
then,  is  the  necessity  of  recognizing  this  power  to  exist  in  the  States  ? 
There  is  no  such  necessity ;  and  if  there  were,  it  would  not 
make  the  *act  of  the  State  constitutional ;  for  it  is  admitted  [  *  324  ] 
that  the  power  is  in  congress. 

That  a  State  may  regulate  foreign  commerce,  or  commerce  among 
the  States,  is  a  doctrine  which  has  been  advanced  by  individual  judges 
of  this  court;  but  never  before,  I  believe,  has  such  a  power  been 
sanctioned  by  the  decision  of  this  court.  In  this  case,  the  power  to 
regulate  pilots  is  admitted  to  belong  to  the  commercial  power  of  con- 
gress ;  and  yet  it  is  held,  that  a  State,  by  virtue  of  its  inherent  power, 
may  regulate  the  subject,  until  such  regulation  shall  be  annulled  by 
congress.  This  is  the  principle  established  by  this  decision.  Its 
language  is  guarded,  in  order  to  apply  the  decision  only  to  the  case 
before  the  court.  But  such  restrictions  can  never  operate  so  as  to 
render  the  principle  inapplicable  to  other  cases.  And  it  is  in  this 
light  that  the  decision  is  chiefly  to  be  regretted.  The  power  is  recog- 
nized in  the  State,  because  the  subject  is  more  appropriate  for  state 
than  federal  action ;  and  consequentiy,  it  must  be  presumed  the  con- 
stitution cannot  have  intended  to  inhibit  state  action.  This  is  not  a 
role  by  which  the  constitution  is  to  be  construed.  It  can  receive  but 
little  support  from  the  discussions  which  took  place  on  the  adoption 
of  the  constitution,  and  none  at  all  from  the  earlier  decisions  of  this 
court. 

It  will  be  found  that  the  principle  in  this  case,  if  carried  out,  will 
deeply  affect  the  commercial  prosperity  of  the  country.  K  a  State 
has  power  to  regulate  foreign  commerce,  such  regulation  must  be 
held  valid,  until  congress  shall  repeal  or  ajonul  it.  But  the  present 
case  goes  further  than  this.  C!ongress  regulated  pilots  by  the  act  of 
1789,  which  made  the  acts  of  the  State,  on  that  subject,  the  acts 
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of  congress.  In  1803,  Pennsylvania  passed  the  law  in  question, 
which  materially  modified  the  act  adopted  by  congress ;  and  this  act 
of  1803  is  held  to  be  constitutional.  This,  then,  asserts  the  right  of  a 
State,  not  only  to  regulate  foreign  commerce,  but  to  modify,  and, 
consequently,  to  repeal  a  prior  regulation  of  congress.  Is  there  a  mis- 
take in  this  statement  ?  There  is  none,  if  an  adopted  act  of  a  State  is 
thereby  made  an  act  of  congress,  and  if  the  regulation  of  pilots,  in 
regard  to  foreign  commerce,  be  a  regulation  of  commerce.  The  latter 
position  is  admitted  in  the  opinion  of  the  court,  and  no  one  will  con- 
trovert the  former.  I  speak  of  the  principle  of  the  opinion,  and  not 
of  the  restricted  application  given  to  it  by  the  learned  judge  who 
delivered  it. 

The  noted  Blackbird  Creek  case,  2  Pet.  245,  shows  what  little  influ- 
ence the  facts  and  circumstances  of  a  case  can  have  in  restraining 
the  principle  it  is  supposed  to  embody. 

How  can  the  unconstitutional  acts  of  Louisiana,  or  of  any  other 
State  which  has  ports  on  the  Mississippi,  or  the  Ohio,  or 
.  •  325  ]  *  on  any  of  our  other  rivers,  be  corrected,  without  the  action 
of  congress  ?  And  when  congress  shall  act,  the  State  has 
only  to  change  its  ground,  in  order  to  enact  and  enforce  its  regula- 
tions. Louisiana  now  imposes  a  duty  upon  vessels  for  mooring  in 
the  river  opposite  the  city  of  New  Orleans,  which  is  called  a  levee 
tax,  and  which,  on  some  boats  performing  weekly  trips  to  that  city, 
amounts  to  from  $3,000  to  $4,000  annually.  What  is  there  to  pre- 
vent the  thirteen  or  fourteen  States  bordering  upon  the  two  rivers 
first  named,  from  regulating  navigation  on  those  rivers,  although  con- 
gress may  have  regulated  the  same  at  some  prior  period  ?  I  speak 
not  of  the  effect  of  this  doctrine  theoretically  in  this  matter,  but  prac- 
tically. And  if  the  doctrine  be  true,  how  can  this  court  say  that  such 
regulations  of  commerce  are  invalid  ?  If  this  doctrine  be  sound,  the 
passenger  cases  were  erroneously  decided.  In  those  cases  there  was 
no  direct  conflict  between  the  acts  of  the  States  taxing  passengers 
and  the  acts  of  congress. 

Prom  this  race  of  legislation  between  congress  and  the  States,  and 
between  the  States,  if  this  principle  be  maintained,  will  arise  a  con- 
flict similar  to  that  which  existed  before  the  adoption  of  the  consti- 
tution. The  States  favorably  situated,  as  Louisana,  may  levy  a 
contribution  upon  the  commerce  of  other  States,  which  shall  be 
Bufiicient  to  meet  the  expenditures  of  the  States. 

The  application  of  the  money  exacted  under  this  act  of  Pennsyl- 
vania, it  is  said,  shows  that  it  is  not  raised  for  revenue.  The  appli- 
cation  of  the  money  cannot  be  relied  on  as  showing  an  act  of  a  State 
to  be  constitutional.  K  the  State  has  power  to  pass  the  act,  it  may 
apply  the  money  raised  in  its  discretion. 
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I  think  the  charge  of  half  pilotage  is  correct  ander  the  circnm* 
stances,  and  I  only  object  to  the  power  of  the  State  to  pass  the  law. 
Congress,  to  whom  the  subject  peculiarly  belongs,  should  have  been 
applied  to,  and  no  doubt  it  wotdd  have  adopted  the  act  of  the  State. 

Daniel,  J.  I  agree  with  the  majority  in  their  decision,  that  the 
judgments  of  the  supreme  court  of  Pennsylvania  in  these  cases 
should  be  affirmed,  though  I  cannot  go  with  them  in  the  process  or 
aigument  by  which  their  conclusion  has  been  reached.  The  power 
and  the  practice  of  enacting  pilot  laws,  which  has  been  exercised  by 
the  States  from  the  very  origin  of  their  existence,  although  it  is  one 
in  some  degree  connected  with  commercial  intercourse,  does  not  come 
essentially  and  regularly  within  that  power  of  commercial  regulation 
vested  by  the  constitution  in  congress,  and  which  by  the  constitution 
must,  when  exercised  by  congress,  be  enforced  with  perfect, 
equality,  and  without  any  kind  of  discrimination,  *  local  or  [  *  326  ] 
otherwise,  in  its  application.  The  power  delegated  to  con- 
gress by  the  constitution  jrelates  properly  to  the  terms  on  which  com- 
mercial engagements  may  be  prosecuted ;  the  character  of  the  articles 
which  they  may  embrace ;  the  permission  or  terms  according  to  which 
they  may  be  introduced ;  and  do  not  necessarily  nor  even  naturally 
extend  to  the  means  of  precaution  and  safety  adopted  within  the 
waters  or  limits  of  the  States  by  the  authority  of  the  latter  for  the 
preservation  of  vessels  and  cargoes,  and  the  lives  of  navigators  or 
passengers.  These  last  subjects  are  essentially  local  —  they  must 
depend  upon  local  necessities  which  call  them  into  existence,  must 
differ  according  to  the  degrees  of  that  necessity.  It  is  admitted,  on 
all  hands,  that  they  cannot  be  uniform  or  even  general,  but  must  vary 
so  as  to  meet  the  purposes  to  be  accomplished.  They  have  no  con- 
nection with  contract,  or  traffic,  or  with  the  permission  to  trade  in 
any  subject,  or  upon  any  conditions.  They  belong  to  the  same  con- 
servative power  which  undertakes  to  guide  the  track  of  the  vessel 
over  the  rocks  or  shallows  of  a  coast,  or  river;  which  directs  her 
mooring  or  her  position  in  port,  for  the  safety  of  life  and  property, 
whether  in  reference  to  herself  or  to  other  vessels,  their  cargoes  and 
crew^,  which  for  security  against  pestilence  subjects  vessels  to  quar- 
antine, and  may  order  the  total  destruction  of  the  cargoes  they  con- 
tain. This  is  a  power  which  is  deemed  indispensable  to  the  safety 
and  existence  of  every  community.  It  may  well  be  made  a  question^ 
therefore,  whether  it  could,  under  any  circumstances,  be  surrendered ; 
but  certainly  it  is  one  which  cannot  be  supposed  to  have  been  given  by 
mere  implication,  and  as  incidental  to  another,  to  the  exercise  of  which 
it  is  not  indispensable.     It  is  not  just  nor  philosophical  to  argue  from 
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the  possibility  of  abuse  against  the  rightful  existence  of  this  power 
in  the  States  ;  such  an  argument  would,  if  permitted,  go  to  the  over- 
throw of  all  power  in  either  the  States  or  in  the  federal  government, 
since  there  is  no  power  which  may  not  be  abused.  The  true  ques- 
tion here  is,  whether  the  power  to  enact  pilot  laws  is  appropriate  and 
necessary,  or  rather  most  appropriate  and  necessary  to  the  state  or  the 
federal  governments.  It  being  conceded  that  this  power  has  been  ex* 
ercised  by  the  States  from  their  very  dawn  of  existence ;  that  it  can 
be  practically  and  beneficially  applied  by  the  local  authorities  only ; 
it  being  conceded,  as  it  must  be,  that  the  power  to  pass  pilot  laws, 
as  such,  has  not  been  in  any  express  terms  delegated  to  congress,  and 
does  not  necessarily  conflict  with  the  right  to  establish  commercial 
regulations,  I  am  forced  to  conclude  that  this  is  an  original  and  in- 
herent power  in  the  States,  and  not  one  to  be  merely  tolerated,  or 
held  subject  to  the  sanction  of  the  federal  government. 

19  H.  898;  1  B.  427,  603;  2  Wal.  460;  8  Wal.  718;  6  WaL  86. 

Samuel  Smyth  v.  Strader,  Pevine,  and  Co. 

IS  H.  827. 

A  writ  of  error  which  did  not  set  ont  the  names  of  all  the  parties  to  the  judgment  of  tba 

circoit  ooort,  was  dismissed. 

Error  to  the  southern  district  of  Alabama. 
PryoTj  for  the  motion. 

* 

It  appearing  to  the  court  here  that  this  writ  of  error  is  vicious  and 
defective,  inasmuch  as  it  does  not  set  out  the  names  of  all  the  parties 
to  the  judgment  of  the  circuit  court,  it  is  thereupon,  on  the  motion 
of  Mr.  Pryor,  of  counsel  for  the  defendants  in  error,  now  here  ordered 
and  adjudged  by  this  court,  that  this  cause  be  and  the  same  is  hereby 
dismissed,  with  costs.  ,.  „  ,^- 

lo  a..  1421. 

Union  Bank  of  Louisiana,  Complainants  and  Appellants,  v.  Josiah 
S.  Stafford  and  Jeannetta  KirklaNd,  his  Wife,  Defendants. 

12  H.  327. 

Under  the  charter  of  the  Union  hank  of  Louisiana,  it  was  held,  that  a  married  woman  coold 

and  did  bind  her  property  by  a  contract  of  borrowing  jointly  with  her  husband,  whatever 

might  be  the  gcnerul  law  of  Louisiana  on  the  subject. 
Under  the  law  of  Louisiana,  the  sale  of  property  under  execation,  oo  a  twelve  months'  credit, 

neither  satisfies  the  judgment,  nor  novates  the  debt 
The  Texas  statute  of  limitations  of  actions  upon  contracts,  or  for  the  detention  of  persona] 

property,  have  no  application  to  a  bill  in  equity  to  foreclose  a  mortgage;  equity  does  not 

allow  the  mortgagor  to  set  up  his  possession  as  adverse  to  the  mortgagee. 
When  proper  parties  are  not  witliin  the  jurisdiction,  and  a  decree  may  be  made  without 

affecting  their  interests,  the  plaintiff  is  excused  from  joining  them  by  the  first  section  of  the 

act  of  February  28,  1839,  (5  Stats,  at  Large,  321.) 
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Appeal  firom  the  district  court  of  the  United  States  for  the  district 
of  Texas.     The  case  is  stated  in  the  opinion  of  the  court 

Bale^  and  Ooxej  for  the  appellants. 

BafTtSj  contra. 

•Grier,  J.,  delivered  the  opinion  of  the  court  [  *  336  ] 

The  Union  Bank  of  Louisiana  filed  a  bill  in  the  district 
court  of  the  United  States  for  Texas,  claiming  the  seizure  and  sale 
of  certain  negro  slaves  which  had  been  mortgaged  to  them  by  the 
defendants  in  Louisiana,  and  afterwards  removed  to  Texas.  The 
biU  was  dismissed  by  the  court  below  for  want  of  proper  parties,  and 
the  complainants  have  appealed  to  this  court  It  will  be  necessary 
to  select,  from  the  voluminous  record  of  the  case,  only  so  much  of 
the  allegations  in  the  pleadings  and  of  the  evidence  connected  there- 
with, as  will  exhibit  the  several  points  of  law  which  have  been  argued 
and  relied  upon  in  this  court 

The  bill  sets  forth  a  mortgage  made  by  the  respondents  through 
their  attorney  to  the  complainants,  dated  on  the  6th  of  June,  1837,  to 
secure  the  payment  of  a  loan  of  $45,000,  payable  in  one  year  fi-om 
its  date.  Among  other  things,  this  mortgage  included  102  slaves, 
with  their  increase.  When  this  mortgage  became  due,  the  defendants 
refused  to  pay,  and  opposed  the  sale  of  the  slaves,  on  the  ground 
that,  at  the  time  of  its  execution,  Mrs.  Stafford  was  a  minor.  After 
some  time,  a  compromise  was  effected  between  the  parties  by  the 
intervention  of  Mends.  The  bank  accepted  the  notes  of  J.  S.  Stafford 
for  about  twenty  thousand  dollars  of  their  debt,  and  Mrs.  Stafford 
joined  her  husband  in  a  mortgage  on  the  same  property  for  the  sum 
of  (30,000,  payable,  the  interest  annually,  and  the  principal 
in  annual  instalments,  *  commencing  on  the  first  of  March,  [  *  337  ] 
1844,  and  ending  in  1851.  This  mortgage  is  dated  on  the  22d 
of  May,  1841.  It  recites  the  original  mortgage  of  1837,  acknowledges 
the  loan  of  $45,000  by  the  bank  to  respondents  *'  for  the  purpose  of 
assisting  them  in  their  pecuniary  matters  and  for  the  particular 
purpose  of  paying  debts  due  by  the  wife."  It  recites  that  the  wife 
being  now  of  ftill  age,  **  is  anxious  to  do  away  with  any  vice,  defect, 
or  informality  which  might  vitiate  or  impair  the  previous  mortgage," 
and  thereby  ^  approves,  ratifies,  and  confirms  it  to  the  amount  and 
extent  of  $30,000,  so  that  the  two  instruments  shall  be  considered  as 
one  mortgage."  Isacus  Thomas  abo  intervened  and  became  a  party 
to  this  mortgage,  in  his  own  right,  and  as  administrator  of  Michah  P. 
Flint,  stating  that  Stafford  had  given  a  mortgage  to  Flint  in  his 

14* 
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lifetime  on  a  part  of  these  negroes,  (dated  9th  June,  1836,)  to  secure 
him  for  indorsements,  and  likewise  a  mortgage  to  said  Thomas  and 
Flint,  dated  22d  of  April,  1837,  for  $100,000  for  the  same  purpose ; 
and  agreeing  to  release  and  discharge  both  these  mortgages  so  far  as 
to  give  priority  to  the  mortgage  to  the  Union  Bank.  "  This  waiver 
and  postponement  by  said  Thomas,  however,  being  made  without 
prejudice  to  the  rights  acquired  by  him  in  a  portion  (about  48  in 
number)  of  the  above-named  slaves,  at  a  sherifPs  sale  of  the  property 
at  the  suit  of  the  New  Orleans  Canal  and  Banking  Company  on  the 
8th  day  of  August,  1840." 

The  bill  further  alleges,  (and  this  allegation  is  fully  proved  by  the 
evidence  in  the  cause,)  that  these  slaves  remained  in  the  possession 
of  the  respondents  from  the  date  of  the  mortgage  till  .February,  1845, 
when  they  were  fraudulently  removed  by  them  to  the  State  of  Texas 
for  the  purpose  of  evading  the  payment  of  this  and  other  debts 
secured  upon  them;  and  that  Stafford  has  threatened  to  remove 
them  out  of  that  State  to  Mexico  if  such  a  step  should  be  necessary 
to  prevent  them  from  being  seized  to  satisfy  his  debts. 

To  prevent  this,  a  receiver  was  appointed  by  the  court,  and  by 
means  of  a  writ  of  assistance,  a  part  of  the  slaves  have  been  taken 
into  his  possession  with  much  difficulty  and  at  great  expense. 

The  answer  of  Mrs.  Stafford  admits  the  mortgages,  and  that  the 
slaves  have  been  brought  to  Texas,  and  that  she  holds  them  in  her 
possession,  subject  to  the  order  of  the  court.  Without  attempting  to 
give  an  abridgment  of  the  various  matters  alleged  in  this  answer,  we 
shall  proceed  to  notice  the  several  points  of  defence  made  by  counsel 
in  the  argument,  stating  the  allegations,  and  facts  which  tend  to 
elucidate  them ;  without  regarding  the  order  or  peculiar  statement 
of  them  in  the  answer. 

I.  Was  this  mortgage  valid  and  effectual  to  pass  or  bind 
[•338]  the  •interest,  "property,  and  right  of  the  wife,  whether 
dotal  or  of  any  other  description  ?  " 

In  the  decision  of  this  question,  it  is  not  necessary  to  take  into 
consideration  the  doctrines  of  the  civil  law  or  of  the  Louisiana  Code, 
art  2412,  concerning  the  power  of  the  wife  to  bind  herself  as  surety 
ifbr  the  debts  of  her  husband ;  as  we  are  of  opinion  that  the  25th 
section  of  the  act  of  April  2, 1832,  incorporating  the  Union  Bank 
of  Louisiana,  is  conclusive  upon  this  point     It  is  as  follows :  ^ 

"  Sect.  25.  Be  it  further  enacted,  &c.,  that,  in  all  hypothecary  con- 
tracts and  obligations  entered  into  by  any  married  individual,  with 
or  in  favor  of  said  Union  Bank  of  Louisiana,  or  with  any  of  its 
offices  of  discount  and  deposit,  according  to  the  true  intent  and 
meaning  of  this  act^  it  shall  be  lawful  for  the  wife  of  the  said  indi- 
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vidoal  to  bind  and  oblige  herself  jointly  and  in  solido  with  him ;  and 
in  such  case,  the  property  and  right  of  the  wife,  whether  dotal  or  of 
any  other  description,  shall  be  affected  by  the  said  contracts  or  obliga- 
tions :  Provided,  that  the  said  wife  be  of  the  age  of  majority  at  the 
time  of  entering  into  such  obligations  or  contracts." 

Now,  it  is  admitted  that,  when  the  latter  instrument  of  mortgage 
was  executed,  the  wife  was  of  full  age. 

That  it  is  a  hypothecary  contract  for  the  loan  of  money  by  the  bank, 
is  evident  from  the  face  of  the  deed.  And  if  the  recital  in  the  mort- 
gage, that  it  was  given  for  a  loan  of  money,  be  not  conclusive 
evidence  of  that  fact,  the  testimony  in  the  case  fully  shows  that  the 
consideration  of  it  was  the  loan  of  ^45,000,  which  was  set  to  the 
credit  of  Stafford  on  the  books  of  the  bank,  and  dr^n  out  by  his 
checks.  The  purpose  to  which  this  money  was  applied,  was  a  matter 
with  which  the  bank  had  no  concern,  and  which  cannot  affect  the 
validity  of  its  security. 

This  instrument  was  a  public  act,  duly  acknowledged,  and  was 
therefore  a  binding  contract  or  obligation,  to  affect  the  "  property 
and  right  of  the  wife,  whether  dotal  or  of  any  other  description,"  and 
by  the  laws  of  Louisiana,  operated  as  a  judgment,  with  lien  on  the 
property  specially  described  in  it  See* Bank  of  Louisiana  v.  Farrar, 
1  Ann.  Rep.  49. 

2.  It  is  alleged,  in  the  answer,  that  this  contract  of  mortgage  has 
been  novated  and  extinguished. 

The  facts  on  which  this  objection  rest  are  as  follows :  The  in- 
strument of  mortgage  contains  a  covenant  that,  ^^  in  case  of  failure  on 
the  part  of  the  mortgagors  to  pay  any  or  either  of  said  instalments, 
or  any  or  either  of  the  amounts  of  interest,  it  shall  be  sufficient  cause 
to  foreclose  the  same  and  enforce  the  payment  by  such  legal 
process  as  the  nature  of  the  case  shall  'or  may  require."  [  *  339  ] 
The  mortgagors,  having  failed  to  make  any  payment  of  the 
annual  instalments  of  interest,  in  April,  1843,  the  bank  obtained  an 
order  of  seizure  and  sale  of  the  mortgaged  property.  According  to 
the  usual  course  of  proceeding  in  such  cases,  when  the  sheriff  cannot 
obtain  a  bid  for  cash,  to  the  amount  of  two  thirds  of  the  appraised 
value  of  the  property,  it  is  again  offered  for  sale  on  a  credit  of  one 
year,  the  purchaser  giving  what  is  called  a  twelve  months'  bond ; 
and  if  the  purchase-money  be  not  paid  in  that  time,  the  mortgagee 
may  have  an  order  of  seizure  and  sale  on  this  bond.  On  this  last 
sale,  the  property  is  sold  for  cash  (subject  to  all  previous  liens)  to  the 
highest  bidder.  In  this  case,  the  mortgaged  property  was  bid  off  by 
William  M.  Stafford,  a  brother  of  respondents' ;  he  gave  his  twelve 
months'  bond ;  the  property  remained,  as  usual,  in  the  possession  of 
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the  respondents ;  and  no  part  of  the  purchase-money  was  paid  at  the 
end  of  the  year.  The  bank  then  issued  process  for  a  final  saJe  of  the 
property  to  the  highest  bidder,  for  cash.  The  lands  included  in  the 
mortgage  were  sold ;  but  the  negroes  were  fraudulently  carried  off 
by  the  defendants  to  Texas.  The  amount  for  which  the  lands  sold 
did  not  satisfy  the  first  instalment  of  the  principal  of  the  mortgage, 
due  in  March,  1844. 

The  question  which  arises  on  these  facts  is,  whether  this  sale  to 
William  M.  Stafford,  and  his  twelve  months'  bond,  is  a  novation  or 
extinguishment  of  the  original  mortgage.  If  it  was,  the  complain- 
ants should  have  filed  their  bill  on  the  twelve  months'  bond,  which 
operated  as  a  judgment  and  mortgage  on  the  property,  and  not  on 
the  original  m&rtgage^  as  has  been  done  in  this  case. 

"  A  novation  takes  place  in  three  ways."  Louis.  Code,  art  2185. 
"  1.  When  a  debtor  contracts  a  new  debt  to  his  creditor,  which  new 
debt  is  substituted  to  the  old  one,  which  is  extinguished.  2.  When 
a  new  debtor  is  substituted  to  the  old  one,  who  is  discharged  by  the 
creditor.  3.  When,  by  ihe  effect  of  a  new  engagement,  a  new  cred- 
itor is  substituted  to  the  old,  with  regard  to  whom  the  debtor  is  dis- 
charged." 

Whether  this  twelve  moitths'  bond  operates  as  a  novation,  and 
discharges  the  mortgage  or  judgment  without  actual  payment  or 
satisfaction,  is  a  question  depending  so  entirely  on  the  peculiar  laws 
of  Louisiana,  that  we  must  look  alone  to  the  decisions  of  the  tribu- 
nals of  that  State  for  its  solution.  The  cases  of  Offut  r.  Hendsley, 
9  Louis.  Rep.  1 ;  Reboul  v.  Behrens,  ibid.  90 ;  and  Dunlap  v.  Sims, 
2  Ann.  Rep.  239,  are  directly  in  point  on  this  question.  In  the  latter 
case,  the  court  says :  "  No  principle  is  better  settled  in  our  law  than 
that  a  sale  of  property  under  execution,  on  a  credit  of  twelve  months* 

neither  satisfies  the  judgment  nor  novates  the  debt." 
[  •340  ]  *  On  this  point  of  defence,  therefore,  we  must  decide,  that 
the  sale  to  William  M.  Stafford  and  his  twelve  months' 
bond,  (which  it  is  admitted  has  never  been  paid,)  did  not  novate  or 
extinguish  the  lien  or  debt  secured  by  the  original  mortgage  to  the 
bank.  This  result  is  consonant  with  the  true  equity  and  justice  of 
the  case,  as  it  is  transparently  clear,  from  the  whole  transaction,  that 
William  M.  Stafford's  interposition  in  this  matter  was  merely  to  gain 
further  time  for  the  respondents,  he  being  wholly  unable  to  satisfy 
the  debt  of  the  bank,  according  to  the  tenor  of  his  bond.  His  trans- 
fer of  the  negroes  to  Mrs.  Stafford,  or  to  M?  Waters  as  her  trustee, 
left  the  case,  as  between  these  parties,  in  precisely  the  same  position 
as  it  stood  at  first.  The  negroes  always  remained  in  possession  of 
respondents,  subject  to  the  lien  of  the  mortgage,  notwithstanding 
this  complication  of  sales  and  nominal  transferees. 
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3.  The  respondent,  both  by  her  pleas  and  in  her  answer,  sets  up 
the  statute  of  limitations  of  Texas  as  a  bar  to  the  proceeding  in  this 
case ;  she  relies,  first,  on  the  section  which  limits  all  actions  of  debt, 
upon  any  contract  in  writing,  to  four  years;  and,  secondly,  <Hhat  all 
actions  for  detaining  personal  property,  or  for  converting  such  prop- 
erty to  one's  own  use,  shall  be  commenced  and  sued  within  two 
years  next  after  the  cause  of  such  action  or  suit,  and  not  after;"  and 
alleges  that  ^'she  has  converted  the  slaves  to  her  own  use,  and  held 
them  adversely  to  the  complainant,  from  the  9th  of  April,  1845,  until 
after  the  commencement  of  this  suit,  that  is  to  say,  for  more  than 
two  years  before  the  filing  of  this  bilL" 

However  much  it  may  be  the  policy  of  Texas  (as  it  is  alleged  in 
the  cases  of  Love  v.  Dock,  and  Snodely  v.  Cage,  lately  decided  in 
the  supreme  court  of  that  State)  to  give  a  liberal  construction  to 
their  statutes  of  limitation  in  favor  of  debtors,  for  the  purpose  of 
encouraging  immigration,  it  is  abundantly  apparent  that  these  sec- 
tions  can  have  no  application  to  a  bill  in  equity  to  enforce  the  sale 
of  mortgaged  property,  whether  the  slaves  in  question  be  considered 
either  as  personalty  or  realty. 

The  first  of  the  eight  instalments  of  the  principal  debt  became  due 
on  the  1st  of  March,  1844,  and  the  last  in  1851 ;  and  the  bill  was 
filed  in  February,  1848,  less  than  four  years  after  the  first  instalment 
became  due ;  so  that,  if  this  were  an  action  of  debt,  the  plea  could 
apply  only  to  the  instalments  of  interest  payable  before  1844.  And, 
in  such  an  action,  it  would  be  no  answer  to  this  objection  to  the  plea 
of  the  statute,  that  the  creditor  had  a  right  to  sell  the  mortgaged 
property  on  the  failure  or  neglect  of  the  mortgagor  to  pay  the  first 
instalment  In  cases  of  concurrent  jurisdiction,  courts  of  equity  are 
said  to  act  in  obedience  to  the  statutes  of  limitation,  and  in 
other  cases  they  act  *upon  the  analogy  of  the  limitations  of  [  *  341  ] 
law.  A  bill  to  foreclose  a  mortgage  and  enforce  the  sale  of 
the  mortgaged  property  has  no  analogy  to  an  action  of  trover j  detinue^ 
or  trespass.  The  claim  of  the  mortgagee  is  a  jus  ad  rem^  not  a 
jus  in  re.  He  does  not  claim  as  owner  of  the  property.  The  pos- 
session of  the  mortgagor  is  not  adverse,  but  under  the  mortgagee. 
And,  although  this  species  of  realty  is  movable,  and  may  be  carried 
away  or  fraudulently  concealed  from  the  pursuit  of  the  mortgagee, 
such  acts  cannot  be  alleged  in  a  court  of  equity  as  an  adverse  pos- 
session, which  will  defeat  the  lien  of  the  creditor  after  two  years,  in 
analogy  to  the  limitation  of  actions  at  law  for  taking  and  carrying 
away  or  converting  to  one's  own  use  the  property  of  another.  A 
chancellor  will  not  permit  a  party  to  plead  his  own  fraud  to  defeat 
the  equity  of  the  complainant.  This  plea  must,  therefore,  be  over- 
ruled. 
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^  4.  The  court  below  decided  the  three  points  of  defence  which 
we  have  just  considered,  against  the  respondents,  but  dismissed  the 
bill  of  complainants  for  want  of  proper  parties. 

This  constitutes  the  fourth  and  last  ground  of  defence  which  has 
been  urged  in  the  argument  of  the  case  in  this  court. 

It  is  contended  that  William  M.  Stafford,  James  A.  M' Waters, 
and  Isaac  Thomas  should  have  be^n  made  parties  to  this  bill,  and 
that  without  such  parties  the  court  cannot  proceed  to  a  decree  in 
favor  of  complainants. 

It  is  admitted  that  William  M.  Stafford,  James  A.  IMP  Waters,  and 
Isaac  Thomas  reside  in  the  State  of  Louisiana,  and  out  of  the  juris- 
diction of  the  court  And  it  is  contended  that,  as  the  complainant 
cannot  therefore  compel  them  to  become  parties,  he  is  utterly  reme- 
diless, notwithstanding  the  original  mortgagors  are  in  court,  and 
have  in  their  possession  the  property  subject  to  the  lien  of  his  mortgage. 

It  is  true  that,  if  these  persons  had  been  within  the  jurisdiction  of 
the  court,  they  might  properly  have  been  made  parties ;  but  there  is 
no  decree  sought  against  either  of  them,  nor  will  a  decree  in  favor  of 
the  complainants  affect  any  rights  which  they  may  have. 

It  is  unnecessary,  in  the  consideration  of  this  point,  to  bring  under 
review  the  doctrines  advanced  on  this  subject  in  treatises  on  equity 
practice  and  pleadings,  or  cases  decided  in  England  or  elsewhere. 
The  act  of  congress  of  28th  of  February,  1839,  is  conclusive  of  this 
point.  It  enacts  "  that,  where,  in  any  suit  at  law  or  in  equity  com- 
menced in  any  court  in  the  United  States,  there  shall  be  several  de- 
fendants, any  one  or  more  of  whom  shall  not  be  inhabitants  of,  or 
found  within  the  district  where  the  suit  is  brought,  or  shall  not  volun- 
tarily appear  thereto,  it  shall  be  lawful  for  the  court  to  enter- 
[  *  342  ]  tain  jurisdiction  and  proceed  *to  trial  and  adjudication  of 
such  suit  between  the  parties  who  may  be  properly  before 
it.  But  the  judgment  or  decree  rendered  therein  shall  not  conclude 
or  prejudice  other  parties  not  regularly  served  with  process,  or  not 
voluntarily  appearing  to  answer ;  and  the  non-joinder  of  the  parties 
who  are  not  so  inhabitants,  or  found  within  the  district,  shall  consti- 
tute no  matter  of  abatement  or  other  objection  to  said  suit"  Not- 
withstanding the  complication  of  mortgages,  sales,  and  transfers  of 
the  slaves  now  in  question,  it  must  be  observed  that  they  have  never 
been  out  of  the  possession  of  the  respondents  till  seized  with  a  strong 
hand  by  the  marshal  on  a  writ  of  assistance,  and  delivered  to  the 
receiver  appointed  in  this  case.  And,  as  we  have  seen,  the  transfer 
to  William  M.  Stafford  by  the  sheriff,  on  his  giving  a  twelve  months' 
bond,  left  them  stiU  subject  to  the  lien  of  the  mortgagees,  as  the  bond 
was  never  paid.     The  transfer  from  Stafford  to  M' Waters,  for  the 
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separate  use  of  Mrs.  Stafford,  one  of  the  original  mortgagors,  did  not 
affect  the  rights  of  the  mortgagees;  neither  Stafford  nor  M' Waters 
have  or  claim  any  beneficial  interest  in  the  property.  IVF  Waters  was 
examined  as  a  witness,  and  might  have  been  made  a  party  if  iie 
chose.  It  would  be  a  strange  perversion  of  justice,  if  the  remedy  on 
a  mortgage  could  be  defeated  by  transfers  of  this  description  to  per- 
sons living  out  of  the  jurisdiction  of  the  court  K  this  act  of  con- 
gress had  never  been  passed,  a  court  of  equity  would  not  suffer  the 
remedy  of  a  mortgagee  to  be  defeated  by  such  a  scheme. 

If  it  were  true  that  Isaac  Thomas  still  retained  his  claim  to  forty- 
eight  of  the  slaves  included  in  the  mortgage,  it  would  be  no  reason 
why  the  complainant  should  not  be  entitled  to  his  decree  as  against 
the  respondents,  leaving  Thomas  to  prosecute  his  claims,  if  he  had 
any,  at  such  time  and  in  such  manner  as  he  might  elect.  But  the 
plea  set  up  in  the  answer  on  this  point  must  be  taken  with  the  facts 
connected  with  it,  as  alleged  by  the  respondent,  in  connection  with 
the.  testimony  of  Thomas  himself,  who  was  examined  as  a  witness 
in  the  case.  By  these,  it  appears  that  the  New  Orleans  Canal  and 
Banking  Company  had  a  previous  mortgage  for  $10,000  on  these 
forty-eight  slaves,  executed  by  Stafford  and  wife ;  that  a  writ  of  seiz- 
ure and  sale  issued  thereon,  and  these  slaves  were  sold  to  Isaac 
Thomas,  who  left  them  in  possession  of  the  respondents,  but  never 
paid  for  them ;  that  the  slaves  were  then  sold  as  the  property  of 
Thomas,  and  purchased  by  one  Flint,  who  afterwards  released  his 
right  to  the  Canal  Bank,  who  sold  to  William  M.  Stafford,  who 
transferred  his  right  to  IVF  Waters  in  trust  for  Mrs.  Stafford.  It  ap- 
pears also,  by  the  record,  that  the  Canal  Bank  have  filed  their  biU, 
claiming  their  lien  on  these  slaves,  who  are  in  the  hands  of  the  re- 
ceiver appointed  in  this  case,  and  who,  by  arrangement  be- 
tween •  the  parties,  holds  them  subject  to  their  respective  [  *  343  ] 
rights.  The  Canal  Bank,  though  not  formally  made  a 
party  to  this  bill,  is  in  court  claiming  its  rights  through  Thomas.  The 
court  have  therefore  before  them  all  the  parties  claiming  any  bene- 
ficial interest  in  these  slaves,  and  before  they  distribute  the  proceeds 
of  the  mortgaged  property,  can  compel  the  parties  interested  either 
to  settle  their  respective  claims  amicably,  or  by  action,  or  interpleader, 
and  thus  make  a  final  decision  binding  on  all  the  parties  who  have 
any  claim  to  the  property. 

The  decision  of  the  district  court,  dismissing  the  bill  for  want  of 
proper  parties,  must  therefore  be  reversed,  and  the  record  remitted  to 
the  court  below,  with  directions  to  enter  a  decree  in  favor  of  the  com- 
plainants, and  have  such  further  proceeding  as  to  justice  and  equity 
may  appertain. 
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New  Orleans  Canal  and  Banking  Company,  Appellants,  v.  Josiah 
S.  Stafford  and  Jeannetta  Kirkland,  his  Wife. 

12  H.  343. 

The  preceding 'decision  affirmed  and  applied  to  this  case. 

Appeal  from  the  district  court  of  the  United  States  for  the  district 
of  Texas.  This  case  depended  on  the  same  principles  and  involved 
the  same  subject-matter  as  the  preceding  case.  • 

Orittenden^  (attorney-general,)  for  the  appellants. 
Harris^  contra. 

[  •  344  ]       •  Grier,  J.,  delivered  the  opinion  of  the  court 

The  New  Orleans  Canal  and  Banking  Company  filed 
their  bill  in  the  district  court  of  the  United  States  for  Texas  against 
Josiah  S.  Stafford  and  wife,  setting  forth  that  the  bank,  by  an  act  of 
contract  of  sale  and  mortgage 'made  on  the  12th  of  July,  1844,  in  the 
parish  of  Rapides  and  State  of  Louisiana,  sold  to  William  Mainer 
Stafford  thirty-three  negro  slaves,  which  the  bank  had  purchased  at 
a  sheriff's  sale  of  the  property  of  Isaac  Thomas,  at  the  suit  of  Adelia 
E.  Flint.  By  this  act  of  sale  and  mortgage,  William  M.  Stafford 
covenanted  to  pay,  as  the  price  of  the  slaves,  the  sum  of  $12,853, 
with  interest  in  eight  annual  instalments.  That,  in  addition  to  the 
vendor's  privilege  reserved  on  the  slaves  sold,  William  M.  Stafford 
further  mortgaged  his  interest  in  some  other  slaves  which  said  Staf- 
ford had  purchased  on  the  6th  of  November,  1843,  at  a  sheriff's  sale 
at  the  suit  of  the  Union  Bank  of  Louisiana.  That  Stafford  agreed 
that,  in  case  any  of  the  instalments  were  not  paid  when  they  sever- 
ally became  due,  then  the  bank  might  obtain  an  order  of  seizure  and 
sale,  (or  judgment  in  the  ordinary  way  at  their  option,)  and  sell  the 
mortgaged  premises  to  the  highest  bidder,  without  benefit  of  appraise- 
ment. That  the  respondents,  with  full  notice  of  this  act  of  sale  and 
mortgage  and  of  the  claims  of  the  complainant,  fraudulently  removed 
and  transported  all  the  slaves  to  Texas,  and  now  hold  and  detain 
them,  and  endeavor  to  scatter  and  secrete  them,  for  the  purpose  of 
evading  the  just  claims  of  complainant.  That  the  slaves  are  now  in 
possession  of  the  court  by  a  receiver  in  a  certain  suit  pending  be- 
tween the  Union  Bank  of  Louisiana  and  the  respondents.  That  four 
of  the  notes  secured  by  complainant's  mortgage  are  due  and  pay- 
able, and  remain  unpaid.  That  William  M.  Stafford  has  no  prop- 
erty in  Louisiana ;   that  he  resides  in  the  State  of  Louisiana,  and 
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withoat  the  jurisdiction  of  the  courts  and  cannot  therefoTC  be  made  a 
party  to  the  bill. 

*  This  bill  was  taken  pro  confesso  algainst  the  husband.  [  *  345  ] 
The  wife  filed  an  answer  in  which  she  admits  the  contract 
of  sale  and  mortgage  between  the  bank  and  William  M.  Stafford, 
but  alleges  a  purchase  of  them  by  James  A.  RP  Waters,  who  holds 
them  by  a  deed  of  trust  for  her  separate  use.  She  claims  that  she  is 
9k  feme  covert^  and  that,  by  the  laws  of  Louisiana,  she  has  a  lien  upon 
all  the  slaves  in  the  bill  mentioned  for  the  security  of  her  matrimonial, 
dotal,  and  paraphernal  rights,  to  the  amount  of  $66,000.  She  admits 
the  slaves  were  all  brought  to  Texas,  except  five,  four  of  whom  are 
dead,  and  that  the  others  are  now  in  possession,  or  ordered  to  be  de- 
livered to  a  receiver  appointed  by  the  court  at  the  suit  of  the  Union 
Bank  of  Louisiana,  and  prays  that  the  bill  may  be  dismissed,  because 
William  M.  Stafford,  James  A.  M' Waters,  and  the  Union  Bank  are 
not  made  parties  to  the  bill. 

To  meet  the  allegation  of  matrimonial,  dotal,  and  paraphernal 
rights,  the  complainants  amended  their  bill  and  gave  in  evidence  a 
mortgage  by  respondents,  duly  acknowledged  to  bar  the  rights  of  the 
wife,  dated  11th  May,  1836 ;  and  including  the  thirty-three  slaves 
now  in  question,  with  some  others.  Also,  that  an  order  of  seizure 
and  sale  of  forty-five  negroes,  including  these  thirty-three,  was  regu- 
larly issued,  and  the  slaves  sold  to  General  Isaac  Thomasj  on  the  8th 
of  August,  1840. 

That,  on  the  15th  of  September,  1840,  Thomas  mortgaged  them 
again  to  the  bank  to  secure  the  payment  of  ten  thousand  dollars. 
That,  in  November,  1842,  Adclia  E.  Flint,  by  execution  on  a  judg- 
ment which  had  a  lien  on  the  property  of  Thomas  anterior  to  the 
mortgage  of  the  bank,  sold  at  sheriff's  sale  thirty-tiiree  of  said 
negroes,  which  were  purchased  and  paid  for  by  the  Canal  Bank  in 
1844. 

The  amended  answer  of  the  wife  sets  up  the  defence,  that  she  was 
a  minor  in  1836,  and  therefore  the  first  mortgage  to  the  bank  was 
not  valid  to  bind  or  affect  her  rights ;  she  pleads,  also,  the  statute  of 
limitation  of  two  years,  averring  that,  since  the  slaves  were  brought 
to  Texas,  she  has  held  them  adversely  to  the  claim  of  the  mortgagee. 
But  there  is  no  evidence  on  the  record  to  show  that  she  was  a  minor 
in  1836,  or  that  William  M.  Stafford  sold  the  slaves  in  question  to 
M?Waters,  or  that  IVF Waters  had  any  title  to  them  whatever.  That 
the  slaves  were  carried  to  Texas  by  respondent's  husband  clandes- 
tinely, to  avoid  the  pursuit  of  creditors,  is  also  satisfactorily  proved. 

The  defences  made  on  the  argument  in  this  court  were :  — 

L  The  minority  of  the  plaintiff 
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This  was  an  allegation  of  the  answer  not  responsive  to  the  bill 
and  there  was  no  proof  to  substantiate  it. 

The  statement  of  a  witness,  in  his  cross-examination, 
[  •  346  ]  that  he  *  heard  Stafford  say  his  wife  was  not  of  age  in  1836, 
was  not  responsive  to  any  question  proposed  to  him  by  the 
respondents,  and  is  no  evidence  of  the  fact 

2.  The  charter  of  the  Canal  Bank,  complainant,  has  a  section  in 
the  same  words  with  that  which  we  have  noticed  in  the  opinion  just 
delivered  in  the  case  of  the  Union  Bank ;  and  what  we  have  said  in 
that  case,  as  to  the  power  of  the  wife  to  join  her  husband  in  such 
securities  to  the  bank,  equally  applies  to  the  present  case,  and  need 
not  be  repeated. 

3.  The  plea  of  the  statute  of  limitations  has  also  been  disposed  of 
in  the  preceding  case. 

4.  What  was  said  in  the  previous  case,  as  to  the  propriety  of  dis- 
missing the  bill  for  want  of  proper  parties,  equally  applies  to  this. 

The  forty-five  slaves  sold  to  Thomas,  including  the  thirty-three 
now  in  question,  were  never  taken  from  the  possession  of  respon- 
dents ;  and,  though  Thomas  proves  that  he  offered  a  reward  of  $500 
he  was  unable  to  get  information  by  which  to  distinguish  or  sev« 
them  from  the  other  slaves  in  possession  of  respondents.  Hence, 
we  see  the  reasons  for  these  transfers  to  William  M.  Stafford,  the 
younger  brother  of  respondents,  who  was  without  means  to  pay;  and 
the  very  liberal  terms  given  by  the  bank  were  evidently  for  the  pur- 
pose of  favoring  the  defendants,  and  leaving  the  slaves  in  their  pos- 
session. We  cannot  shut  our  eyes  also  to  the  fact  that  respondents 
were  the  real  actors  and  persons  interested  in  all  these  manifold  and 
complicated  mortgages,  sales,  and  transfers,  which  aU  seemed  to  have 
but  one  result,  to  wit,  that  the  respondents  kept  possession  of  the 
slaves,  and  never  paid  their  debts.  And  having  clandestinely  carried 
them  away,  and  attempted  to  scatter  and  conceal  them  from  the  pur- 
suit of  their  creditors,  it  would  be  a  reproach  to  a  court  of  equity,  if 
it  could  be  truly  said  that  it  was  unable  to  afford  the  complainants  a 
remedy,  because  the  nominal  and  insolvent  obligee  in  the  mortgage 
lived  in  a  different  State  from  those  who,  in  combination  with  him, 
have  transported  the  mortgaged  property  within  the  bounds  of  a 
different  jurisdiction. 

The  difficulty  arising  firom  the  conflicting  claims  of  the  Union 
Bank  can  be  settled  by  the  court,  as  we  have  already  shown  in  our 
opinion  in  that  case.  Li  fact,  this  bill  is  itself  in  the  nature  of  an 
intervention,  setting  up  the  claim  of  complainants  to  property  already 
in  possession  of  the  court  And  the  court  have  it  fully  in  their 
power  to  compel  the  banks  to  interplead  with  one  another  as  to  the 
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priority  of  their  lien  or  rights  to  the  property  or  its  proceeds ;  as  each 
of  them  has  shown  a  right  to  a  decree  as  against  the  title  of  the 
respondents,  they  will  be  indifferent  as  to  the  result,  unless  the  property 
shall  produce  more  than  sufficient  to  pay  both  mortgages. 

•The  decree  of  the  district  court  is  therefore  reversed,  and  [  •347  ] 
the  record  remitted  with  directions  to  enter  a  decree  in  favor 
of  complainant,  and  cause  such  other  proceedings  as  to  justice  and 
equity  may  appertain. 

» 

ABRA.HAM  Rich  and  James  Harris,  Claimants  of  the  Ship  Marth^ 
her  Tackle,  Apparel,  and  Furniture,  Appellant,  v.  Charles  Lam- 
bert and  Robert  Lambert,  Copartners,  Trading  under  the  Firm 
of  Lambert  and  Brother,  and  others.  Same  v.  South  Carolina 
Railroad  Company. 

12  H.  347. 

Where  separate  libels  were  filed  by  shippers  of  goods,  and  consolidated  by  order  of  court ; 
add  also  where  several  shippers  joined  originally  in  one  libel ;  the  object  of  each  being  to 
recoTer  a  several  compensation  for  injury  done  to  his  goods,  from  some  cause  for  wtich 
the  carrier  was  responsible.  Held,  That  to  test  the  right  to  appeal,  each  cause  of  damage 
mast  be  considered  separately ;  and  if  the  damage  awarded  to  a  particular  shipper,  did  not 
exceed  $2,000,  there  could  be  no  appeal  as  to  his  cause. 

Where  the  circuit  court  issued  a  commission  to  take  evidence  in  an  admiralty  cause,  pend- 
ing in  this  court  by  appeal,  and  both  parties  joined  in  executing  it,  a  proper  order  of  the 
circuit  court,  or  consent  of  the  parties  to  dispense  with  the  order,  must  be  presumed. 

A  question  of  fact  as  to  the  cause  of  damage  to  goods  in  the  hold  of  a  vessel. 

Thb  case  is  stated  in  the  opinion  of  the  court* 
HiMi  and  Evans^  for  the  appellants. 
Coze  and  BiUler^  contra. 

•Nelson,  J.,  delivei'ed  the  opinion  of  the  court  [  *  352  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States,  held  in  and  for  the  district  of  South  Carolina  in 
admiralty. 

The  several  libels  were  filed  in  the  district  .court,  against  the  ship 
Martha,  by  the  owners  of  cargo  brought  in  the  same  from  Liverpool 
to  Charleston,  for  damage  done  to  the  goods  in  the  course  of  the 
voyage. 

Five  of  the  separate  owners  of  cargo  joined  in  one  of  the  libels, 
and  each  of  the  others  filed  separate  libels ;  to  each  of  which  answers 
were  put  in  by  the  respondents,  and  the  parties  proceeded  in  the 
usual  way  to  take  their  proofs.  Pending  the  proceedings,  all  the 
cases  were  consolidated  by  an  order  of  the  court  on  the  motion  of  the 
proctors  for  the  libeliants. 
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The  district  court  held  the  lespondenfe  liable,  as  carriers,  for  the 
damage  done  to  the  goods ;  and  referred  the  cases  to  the  derk  to 
take  the  necessary  proofs,  and  ascertain  the  loss  which  each  of  the 
several  parties  had  sustained,  and  report  the  amount,  which  was  done 
accordingly.  And,  in  the  coming  in  of  the  report,  a  decree  was  en- 
tered adjudging  to  each  of  the  fifteen  several  owners  the  amount 
of  the  loss  they  had  respectively  sustained. 

On  an  appeal  by  the  respondents  to  the  circuit  court,  this  decree 
was  affirmed.  And  the  cases  are  now  before  us  on  an  appeal  to  this 
court  from  that  decree. 

With  the  exception  of  two  of  the  cases,  the  sum  decreed  against 
the  respondents  in  favor  of  the  several  owners  of  the  cargo  is  below 
the  amount  that  authorizes  an  appeal  to  this  court  And,  it  is  in- 
sisted, on  the  part  of  the  appellees,  that  the  appeal  should  be  dis- 
missed for  want  of  jurisdiction  as  to  all  parts  of  the  decree,  except 
the  part  relating  to  the  two  cases  mentioned. 

On  the  part  of  the  appellants,  it  is  contended,  that  the  objection 
to  the  jurisdiction  is  not  available  to  the  five  separate  owners  joining 
in  the  libel,  as  the  aggregate  amount  decreed  to  them  exceeds  $2,000 ; 
nor  to  any  of  the  parties,  on  the  ground  that  all  the  cases  were  con- 
solidated by  the  orders  of  the  district  court  on  the  motion  of  the 
proctors  for  the  libellants. 

We  are  of  opinion  that  neither  of  these  grounds  are  sufficient  to 
maintain  the  jurisdiction,  and  that  the  appeal  must  be  dis- 
[  *3d3  ]  missed  *  as  to  all  the  cases  except  the  two  in  each  of  which 
the  amount  in  the  decree  exceeds  the  $2,000. 

The  joining  of  several  owners  of  cargo  conveyed  in  the  same  ship 
in  a  libel  in  rem  for  damages  done  to  the  goods  in  the  course  of  ship- 
ment, and  the  consolidation  of  libels  filed  separately  by  the  respec- 
tive owners  for  like  damage,  is  allowed  by  the  practice  of  the  court 
for  its  convenience,  and  the  saving  of  time  and  expense  to  the  par- 
ties. It  is  a  practice  deserving  commendation  and  encouragement 
in  aU  cases  where  it  can  be  adopted  without  complicating  too  much 
the  proceedings,  and  thereby  prejudicing  the  rights  of  the  parties. 

In  cases  where  the  several  claims  against  the  ship  are  founded 
upon  a  common  injury  and  loss,  the  questions  involved  depending 
upon  the  same  general  rules  of  law,  and  the  same  evidence  equally 
applicable  to  all  of  them,  it  is  fit  and  proper  that  the  proceedings 
should  be  joint,  either  by  allowing  the  parties  to  unite  in  the  libel,  or 
by  an  order  for  consolidation,  if  separate  suits  have  been  instituted. 

The  defence  will  usually  be  the  same  in  all  the  cases ;  but,  if  other- 
wise, the  parties  will  not  be  prejudiced,  as  they  may  avail  themselves 
in  the  answers  of  any  defence  existing  against  either  of  the  several 
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owners.  For,  although  the  proceeding  assumes  the  form  of  a  joint 
suit,  it  is  in  reality  a  mere  joinder  of  distinct  causes  of  action  by  dis- 
tinct parties,  arising  out  of  a  common  injury,  and  which  are  heard 
and  determined,  so  far  as  the  merits  are  concerned,  the  same  as  in 
the  case  of  separate  libels  for  each  cause  of  action.  The  same  de- 
cree, also,  is  entered  as  in  the  case  of  separate  suits. 

We  do  not  perceive,  therefore,  any  ground  for  a  distinction  as  to 
the  right  of  appeal  from  a  decree  as  entered  in  these  cases  from  that 
which  exists  where  the  proceedings  have  been  distinct  and  separate 
throughout.  Clearly,  a  libellant  could  not  have  appeal,  unless  his 
claim  exceed  $2,000.  Nor  can  the  respondent,  upon  the  same  prin- 
ciple, unless  the  amount  decareed  against  him  in  the  particular  case, 
exceeds  that  sum.  The  principle,  in  effect,  we  think,  has  been  already 
decided  in  this  court.    6  Pet  143 ;  8  ibid  11 ;  11  How.  522. 

There  is  another  preliminary  question  which  it  is  necessary  to  no- 
tice before  proceeding  to  the  merits. 

Further  evidence  has  been  taken,  on  the  part  of  the  respondents, 
since  the  appeal  to  this  court  was  entered,  which  is  objected  to  by 
the  appellan1». 

The  act  of  3d  Maxch,  1803,  2  Stats,  at  Large,  244,  allows  addi- 
tional evidence  to  be  furnished  by  either  party  before  this  court  in 
cases  of  appeals  in  admiralty  and  prize  causes.  And  by  the  27th 
rule  of  the  court  the  evidence  is  to  be  taken  under  a  com- 
mission *to  be  issued  from  this  court,  or  from  the  circuit  [  *354  ] 
court,  under  the  direction  of  any  one  of  the  judges  thereof. 

The  objection  taken  to  the  evidence  is,  that  it  does  not  appear 
from  the  record  that  any  order  was  obtained  from  either  court  for  the 
issuing  of  the  commission.  We  have,  however,  before  us  the  com- 
mission itself^  issued  in  the  usual  form  by  the  clerk  of  the  circuit 
court,  and  in  the  execution  of  which  both  parties  have  joined.  An 
order,  therefore,  must  have  been  entered,  or,  if  not,  it  was  waived  by 
the  act  of  the  parties  in  suing  out  the  commission,  and  joining  in  its 
execution.  For  these  reasons  we  think  the  further  evidence  furnished 
to  this  court  admissible. 

This  brings  us  to  the  merits  of  the  case. 

The  different  libels  filed  in  the  several  cases  are  in  form  and  sub- 
stance the  same.    And  so  are  the  several  answers  of  the  respondents. 

The  libels  charge  that  the  ship  Martha  being  at  Liverpool  on  the 
6ih  September,  1847,  and  bound  on  a  voyage  to  Charleston,  the 
libellants  caused  to  be  shipped  on  board  the  same,  divers  goods, 
wares,  and  merchandise,  then  in  good  order  and  condition,  of  great 
value,  &C.,  to  be  taken  care  of  and  safely  delivered  in  like  good  order 
and  condition,  (the  dangers  and  accidents  of  the  seas  and  navigation 

15* 


174  SUPREME   COURT   OF  THE  UNITED  STATES. 

Rich  V.  Lambert.     12  H. 

excepted,)  they  paying  certain  freight  therefor  as  per  bills  of  lading. 
That  afterwards,  on  or  about  the  21st  of  the  same  month,  the  said 
ship,  having  on  board  the  said  goods,  set  sail  from  Liverpool,  and  on 
the  9th  November  following,  arrived  at  Charleston,  and  soon  there- 
after delivered  the  same  to  the  said  libellants. 

That  the  said  goods,  wares,  and  merchandise  were  not  taken  care 
of  and  safely  carried  and  delivered  according  to  the  tenor  and  effect 
of  the  bills  of  lading ;  but,  on  the  contrary,  although  no  damage  ac- 
crued from  any  dangers  or  accidents  of  the  seas,  or  navigation,  the 
said  goods  were  so  badly  taken  care  of  by  the  said  master,  and  the 
cargo  of  said  ship,  and  particularly  a  quantity  of  salt  on  board 
thereof  was  stowed  so  improperly,  that  through  the  neglect  and  mis- 
management  of  the  master,  the  said  goods  were  greatly  damaged, 
an^  great  loss  thereby  sustained. 

The  answers  of  the  respondents  admit  the  taking  on  board  of  the 
vessel  the  goods  as  stated  in  the  libels;  and  allege,  that  she  was 
loaded  with  an  assorted  cargo  in  the  hold  and  with  sundry  sacks  of 
Liverpool  salt  between  decks ;  that  the  ship  was  sound,  stanch,  and 
in  every  way  well  fitted  and  equipped  for  the  voyage,  and  capable  of 
carrying  safely  the  cargo  taken  on  board,  the  dangers  of  the  seas 
only  excepted.  That  the  cargo  was  well  and  securely  stowed  and 
packed  with  proper  dunnage,  and  according  to  the  usage  and  cus- 
tom of  the  trade,  by  the  master  and  officers  of  the  ship ;  that 
[  •SSS  ]  the  hatches  leading  from  the  between-decks  'and  the  lower 
hold  were  well  secured  and  calked,  wholly  separating  the 
one  from  the  other.  That  the  ship  encountered  several  violent  gales, 
and  very  boisterous  weather  during  her  voyage,  causing  her  to  labor 
heavily,  and  straining  her  badly,  the  sea  at  times  breaking  over  her, 
so  that  she  shipped  a  great  deal  of  water  from  leaks,  and  stress  of 
weather,  requiring  the  constant  use  of  the  pumps,  which  were  faith- 
fully attended  to,  and  every  effort  made  to  preserve  the  ship,  and  save 
the  cargo  from  damage. 

The  respondents  further  allege  that  in  consequence  of  the  heavy 
seas,  and  the  leaking  of  the  vessel,  and  the  change  of  latitude  from 
a  cold  to  a  warm  climate,  the  water  shipped  became  heated,  producing 
steam,  and  a  wet  and  damp  atmosphere  in  the  lower  hold,  which  no 
care  or  diligence,  on  the  part  of  the  master  and  crew  could  have  pre- 
vented ;  that  this  was  the  unavoidable  result  of  the  dangers  of  navi- 
gation, and  proceeded  from  the  storms,  winds,  and  waves ;  and  not 
from  any  defect  in  the  ship,  or  want  of  skill,  care,  or  diligence  on  the 
part  of  the  master  and  hsuids,  and  caused  the  damage  to  the  goods 
complained  of. 

They  further  say,  that  the  salt  stowed  between  decks  was  safely 
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canied,  and  delivered  dry  and  in  good  order  at  Charleston,  without 
being  wet,  or  any  evidence  of  drainage  from  the  same  either  upon 
the  sacks,  the  dunnage,  and  matting  upon  which  the  sacks  were 
stowed,  or  upon  the  lower  deck,  through  the  seams  of  which  the 
drainage  must  have  passed  to  the  goods  in  the  hold,  if  at  all ;  and 
they  deny  that  the  damage  to  the  goods  in  the  hold  proceeded  from 
the  salt  thus  stowed  between  decks. 

The  proofs  in  the  case  show,  that  a  mixed  cargo,  consisting  of 
crates,  and  boxes  of  dry  goods,  and  hardware,  and  a  quantity  of  bars 
of  railroad  iron,  was  stowed  in  the  hold  of  the  vessel,  the  railroad 
iron  placed  at  the  bottom.  And,  that  some  twelve  hundred  sacks  of 
salt  were  stowed  between  decks  fore  and  aft  the  main  hatch  of  the 
lower  deck.  That  she  left  Liverpool  on  the  21st  of  September,  1847, 
and  arrived  at  Charleston  on  the  9th  of  November  following,  after  a 
passage  of  forty-nine  days ;  that  during  the  voyage  she  encountered 
on  the  first  and  second  of  October,  two  very  violent  gales,  the  vessel 
on  the  wind  at  the  time,  causing  her  to  roll  heavily,  and  the  sea  to 
break  continually  over  her,  and  to  ship  great  quantities  of  water,  so 
diat  it  was  necessary  to  keep  the  pumps  going  most  of  the  time 
while  the  storm  continued. 

On  openiiig  the  upper  hatches  a  day  or  two  tifter  the  arrival  of  the 
vessel,  for  the  purpose  of  discharging  the  cargo,  the  salt  between 
decks  was  found  dry  and  in  good  condition ;  and,  after  the  discharge 
of  the  same,  no  unusual  wet  or  dampness  appeared  upon 
the  matting  or  dunnage  upon  which  it  was  stowed,  nor  'upon  [  *  356  ] 
the  flooring  of  the  deck,  nor  any  evidence  of  drainage  from 
the  sacks  of  salt  in  any  part  of  the  between-decks.  All  the  witnesses 
concur  on  this  point,  who  had  the  best  opportunity  of  becoming  ac- 
quainted with  the  facts ;  and  whose  connection  with  the  discharge  of 
the  s€dt  precludes  the  possibility  of  mistake,  including  the  port- 
warden  present  at  the  opening  of  the  hatches,  the  purchasers  of  the 
salt,  the  consignee,  the  stevedores,  the  inspector  of  the  customs,  and 
the  mate  of  the  vesseL  Nor  is  there  any  evidence  in  the  case  to  the 
contrary. 

On  opening  the  hatches  of  the  lower  deck,  leading  to  the  hold 
of  the  ship,  which  was  about  the  15th  November,  five  or  six  days 
after  her  arrival,  great  heat  issued  immediately  therefrom,  and  much 
dampness  and  vapor  were  found  to  pervade  this  part  of  the  vessel ; 
and  on  breaking  the  cargo  and  commencing  the  discharge,  the 
greater  portion  of  it  was  found  seriously  damaged. 

The  boxes  of  dry  goods  were  found  wet,  or  damp,  and  stained  to 
a  very  considerable  extent,  and  the  hardware,  and  bars  of  railroad 
iron,  wet  and  badly  rusted ;  and  indeed,  the  whole  cargo  throughout 
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the  hold  more  or  less  damaged.  Drops  of  v/ater,  or  vapor,  apparently 
formed  from  the  heat  and  dampness  of  the  hold,  or  by  drainage  from 
above,  were  found  pendant  from  the  seams  of  the  under  part  of  the 
lower  deck,  affording  very  satisfactory  evidence  of  the  immediate 
cause  of  damage  to  the  cargo ;  but,  leaving  the  question  open  to 
controversy  as  to  the  source  whence  these  indications  proceeded; 
some  of  the  witnesses,  and  among  them  three  of  the  port-wardens, 
testifying  that  these  drops  proceeded  from  the  drainage  of  the  salt 
tBat  had  been  stowed  between  decks,  and  others,  from  the  heat  cuid 
dampness  of  the  hold,  aggravated  by  the  quantity  of  sea-wuter  shipped 
during  the  storm,  and  stress  of  the  vessel. 

We  have  already  stated,  that  the  libellants  charge  in  the  several 
libels  the  damage  to  the  goods  to  have  been  occasioned  exclusively 
from  the  improper  stowage  of  the  cargo,  and  especially  of  the  sacks 
of  salt  in  the  between-decks  over  the  goods  in  the  hold  of  the  vesseL 
This  is  denied  in  the  answers,  and  as  the  recovery  must  be  had,  if 
at  all,  according  to  the  allegations  in  the  pleadings,  it  is  incumbent 
on  the  part  of  the  libellants  to  maintain  this  ground  by  the  proofs,  in 
order  to  charge  the  respondents. 

The  real  questions  in  the  case,  therefore,  are,  1.  Whether  or  not 
the  respondents  were  -  guilty  of  neglect,  and  mismanagement  in  the 
stowage  of  the  cargo,  and  especially  of  the  stowage  of  the  sacks  of 
salt  between  decks  ?  And,  2.  If  they  were,  whether  the  damage  to 
the  goods  in  the  hold  of  the  vessel  was  properly  attributable  to  this 
cause? 

The  goods  having  been  found  to  be  damaged  on  the  ar- 
[  *  357  ]  rival  *  of  the  ship,  and  which  must  necessarily  have  accrued 
in  the  course  of  the  voyage,  the  burden  devolved  upon  the 
respondents  to  show,  in  order  to  excuse  themselves,  that  it  was  oc- 
casioned by  one  of  the  perils  of  navigation  within  the  exception  in 
the  bill  of  lading.  That  burden  they  have  assumed ;  and  have  shown 
by  nearly  an  unbroken  current  of  testimony,  that  the  conveyance  of 
the  salt  between  decks,  in  a  mixed  cargo,  was  according  to  the 
established  custom  and  usage  of  the  trade  between  Liverpool  and 
this  country ;  and  that  it  was  well  stowed,  and  packed,  and  secured 
with  proper  and  sufficient  dunnage. 

This  ground,  therefore,  for  charging  the  respondents  with  the  dam- 
age to  the  goods,  entirely  fails. 

They  have  shown  further,  that  the  vessel  encountered  severe  gales 
and  boisterous  weather  in  the  course  of  her  voyage,  during  which 
she  labored  heavily,  the  sea  frequently  breaking  over  her,  and  much 
water  shipped  by  stress  of  weather,  so  that  it  was  necessary  to  keep 
the  pumps  in  constant  operation  to  preserve  the  vessel,  and  protect 
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the  cargo.  Thus  presenting  a  state  of  facts,  in  connection  with  the 
condition  of  the  hold,  and  appearance  of  the  goods  on  the  opening 
of  the  hatches,  when  the  vessel  arrived  at  her  port  of  destination, 
that  might  well  account  for  all  the  damage  by  reason  of  the  perils  of 
the  navigation. 

It  is  to  be  observed,  also,  that  even  assuming,  according  to  the 
theory  of  the  libellants,  the  damage  was  occasioned  by  the  drainage 
of  the  salt  coming  in  contact  with  sea-water,  if  the  water  was 
shipped  from  the  violence  of  the  storm,  or  stress  of  weather,  as  there 
was  no  fault  chargeable  to  the  master  as  to  the  place  of  stowage  or 
as  to  the  stowage  itself,  it  is  apparent,  that  even  in  that  aspect  of  the 
case,  the  damage  would  still  be  attributable  to  the  perils  of  the  seas, 
and  not  to  the  fault  of  the  master  or  ship. 

In  order  to  avoid  these  necessary  conclusions,  the  learned  counsel 
for  the  libellants  have  sought  to  maintain  upon  the  proofs,  that 
the  seams  of  the  lower  deck  were  not  properly  calked,  but  were  open, 
so  that  the  drain  from  the  salt  readily  dripped  through  upon  the 
cargo  in  the  hold,  and  that,  conceding  it  to  have  been  properly  stowed 
between  decks,  if  the  seams  of  the  deck  had  been  tight,  the  dam- 
age would  not  have  happened. 

Assuming  the  facts  to  be  true,  as  contended  for  in  this  proposition, 
the  conclusion  is  admitted.  But  if  the  opening  of  the  seams  was 
occasioned  by  the  straining  of  the  vessel  in  the  storms  encountered 
during  the  voyage,  and  in  favor  of  which  view  there  is  much  evidence 
in  the  court  below,  the  respondents  would  stiU  not  be  answerable. 
The  further  proof  taken  on  thb  appeal  would  seem  to  remove  all 
doubt  on  this  point  that  may  have  previously  existed. 

•  That  shows  the  ship,  when  about  to  sail  from  Liver-  [  *  358  ] 
pool,  was  inspected  by  a  competent  ship-builder,  and  re- 
paired ;  and  among  other  repairs,  her  lower  deck  was  well  calked  and 
payed  where  any  defects  were  discovered,  and  put  in  good  order. 
The  fact,  therefore,  that  the  seams  were  open  on  the  arrival  of  the 
vessel,  if  admitted,  must  have  happened  in  the  course  of  the  voyage, 
and  may  be  fairly  attributable  to  the  storms  she  encountered. 

But,  it  is  not  important  to  pursue  this  inquiry.  For,  the  proofs 
in  the  case  show  beyond  all  reasonable  doubt,  that  the  damage  could 
not  have  been  occasioned  by  any  drainage  from  the  sacks  of  salt  be- 
tween decks.  We  have  already  referred  to  the  witnesses  on  this 
point,  and  need  not  repeat  the  evidence. 

The  salt  was  taken  from  the  stores  at  Liverpool,  and  not  from 
iighters,  and  was  dry  when  put  on  board,  and  also,  when  discharged 
at  Charleston ;  and  there  was  not  the  slightest  indication  of  unusual 
wetness  or  dampness  upon  the  sacks  or  the  matting  and  dunnage 
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apon  which  it  was  stowed,  or  upon  the  flooring  or  any  paurt  of  the 
between-decks.  On  this  branch  of  the  case  there  is  no  contrariety 
or  discrepancy  in  the  evidence. 

And  all  the  witnesses  concnr  who  speak  on  the  subject,  and  com- 
mon observation  confirms  their  conclusion,  that,  if  the  water  came 
from  drainage  of  the  salt,  so  as  to  occasion  the  damage  to  the  goods, 
some  traces  of  its  effects  would  have  been  found  upon  the  sacks,  and 
upon  the  mats  and  dunnage  and  deck  of  the  vesseL 

The  only  ground  urged  for  a  contrary  conclusion  is  an  inference 
drawn  from  the  fact  that  drops  of  water  of  a  brackish  taste,  indicat- 
ing, as  supposed,  the  presence  of  salt  in  a  degree,  beyond  that  of 
sea-water,  was  found  along  the  seams  on  the  underside  of  the  lower 
deck  ;  and  of  salt  in  the  concrete  found  upon  parts  of  the  cargo  in 
the  hold.  From  these  circumstances  alone,  three  of  the  port-wardens 
out  of  four,  expressed  the  opinion  that  the  damage  must  have  been 
occ&tsioned  by  the  drainage  of  the  salt  above,  notwithstanding  the 
decisive  facts  as  to  the  condition  of  the  salt  when  put  on  board,  and 
when  discharged,  and  the  absence  of  any  traces  of  it  in  the  between- 
decks. 

It  would  be  exceedingly  difficult,  if  not  impossible,  to  reconcile 
this  opinion  with  the  facts  of  the  case,  even  if  there  was  no  other 
way  to  account  for  the  circumstances  stated,  on  which  the  opinion 
of  the  port-wardens  was  founded. 

But  when  all  of  them  may  be  accounted  for  as  the  natural,  if 
not  necessary  effect,  of  the  presence  of  the  quantity  of  sea-water 
shipped  by  stress  of  weather  in  the  course  of  the  voyage,  wetting  the 
cargo  as  the  vessel  roUed  and  labored  during  the  storms  she  encoun- 
tered, producing  great  heat  and  dampness  in  the  hold,  we  think  the 

opinion  altogether  unsupported  by  the  evidence. 
[  *  359  ]  *  As  to  the  appearance  of  salt  in  the  concrete  upon  parts 
of  the  goods,  it  is  quite  probable  that  the  water  in  the  hold 
thrown  up  the  sides  by  the  labor  of  the  vessel  in  the  gales  may  have 
brought  it  in  contact  with  the  salt  between  her  timbers,  and  thus 
leaving  traces  of  it  upon  the  goods. 

Most  of  the  vessels  that  have  been  built  for  many  years,  particu- 
larly eastern  vessels,  are  filled  with  salt  between  their  side  timbers 
and  outside  and  inside  plank  or  ceiling,  up  to  the  air-streak,  for  the 
purpose  of  preserving  the  timbers,  and  preventing  them  and  the 
planks  firom  shrinking.  When  water  comes  in  contact  with  thb  salt, 
either  through  the  small  openings  below  or  air-streak  above,  or  other- 
wise, the  tendency  of  it  is  to  settle  down  in  the  space  it  occupies,  by 
becoming  more  compact;  and  when  the  ship  makes  water  in  the 
hold,  and  rolls  heavily  by  stress  of  weather,  throwing  the  water  up 


DECEMBER  TERM,   1851.  179 


Rich  V.  Lambert    IS  H. 


the  sides,  portions  of  the  salt  may  escape  from  the  small  openings 
below  and  pass  off  along  the  water-way  each  side  of  the  keelson  to 
the  well-pnmp.  This,  however,  as  is  apparent,  can  happen  rarely,  if 
at  all  except  when  the  ship  labors  heavily  after  having  shipped  much 
water  in  consequence  of  rough  and  boisterous  weather.  The  effect « 
of  the  salt,  from  its  inherent  tendency  to  attract  and  absorb  moisture, 
is  to  tighten  the  seams  of  the  ceiling,  rather  than  open  them,  and  thus 
prevent  any  escape  of  the  particles  of  salt  through  them. 

It  has  been  suggested  that,  assuming  the  presence  of  salt  in  the 
hold  may  be  properly  accounted  for  in  the  way  above  stated,  this 
should  be  considered  as  evidence  of  fault  in  the  ship,  so  as  to  charge 
the  respondents. 

But  in  the  first  place,  to  permit  the  libellants  to  recover  upon  this 
ground  would  be  a  departure  from  that  upon  which  they  have  chosen 
to  place  their  right  of  action  in  the  pleadings.  That  is  founded 
exclusively  upon  their  improper  stowage  of  the  salt  between  decks  ; 
and  the  proofs  in  the  case,  have  been  taken  with  reference  to  the 
issue  upon  that  allegation. 

In  the  next  place,  there  is  no  evidence  before  us  of  any  defect  or 
fault  in  the  vessel  in  respect  to  the  ceiling  or  other  parts  of  her  con- 
nected with  the  process  of  thus  salting  the  timbers.  On  the  contrary, 
the  port-wardens,  themselves,  speak  of  the  seams  of  the  ceiling  as 
being  tight  and  in  good  order. 

The  truth  is,  that  all  the  cases  proceeded  below,  on  the  part  of  the 
libellants  throughout,  upon  the  allegation  in  the  libels  that  the  damage 
was  occasioned  by  drainage  &om  the  sacks  of  salt  between  decks, 
where  as  supposed,  it  was  improperly  stowed.  And  the  evidence  in 
the  record  in  respect  to  the  condition  of  the  ceilings  and  other  parts 
of  the  hold  of  the  vessel,  was  mere  incidental  and  casual,  no  point 
leaving  been  made  in  the  proofs  on  that  subject 

•  We  have  already  expressed  our  views  upon  this  the  [  •  360  ] 
main  question  involved  in  the  case,  and  are  satisfied,  that 
the  damage  could  not  have  been  occasioned  for  the  cause  set  forth  in 
the  libels ;  but  happened  from  the  perils  of  the  navigation.  We  will 
simply  add,  what  was  omitted  in  the  proper  place,  that  nearly  all  the 
witnesses  concur  who  speak  on  the  subject,  that  the  goods  in  the 
hold  were  most  damaged  by  wet  and  dampness  at  the  bottom,  or 
lower  tier,  and  diminishing  in  the  advance  to  the  upper.  And  that 
in  many  instances,  the  boxes  of  goods,  and  crates  of  hardware  were 
wet,  or  very  damp,  and  stained  at  the  bottom,  and  dry  and  sound  on 
the  top  and  sides,  confirming  the  view  that  the  damage  proceeded 
from  below. 

Our  conclucdon  is,  that  the  decree  of  the  court  below  is  erroneous, 
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and  must  be  reversed  with  costs,  as  to  so  much  as  awards  damages 
to  T.  Lambert  and  Brother,  and  to  the  South  Carolina  Railroad 
Company,  and  that  the  proceedings  be  remitted  to  the  court  below 
with  directions  to  enter  a  decree  in  favor  of  the  appellants  with  costs ; 
and  as  to  the  residue  of  the  decree  the  appeal  is  dismissed  for  want 
of  jurisdiction. 

Daniel,  J.,  dissented. 

This  case  is  one  of  a  class  over  which,  according  to  my  opinion, 
heretofore  repeatedly  expressed,  the  admiralty  courts  of  the  United 
States  have  no  jurisdiction  under  the  constitution.  It  is  the  case  of 
a  contract  entered  into  upon  land,  that  is,  in  the  city  of  Liverpool,  to 
be  fulfilled,  partly,  nay  chiefly,  on  land ;  that  is,  by  the  delivery  of 
merchandise  in  the  city  of  Charleston.  The  remedy  for  the  infirac- 
tion  of  this  undertaking,  if  any  had  in  reality  existed,  would  have 
been  an  action  in  a  court  of  common  law,  upon  the  bill  of  lading, 
the  written  evidence  of  the  undertaking  of  the  carrier.  In  the 
exposition  made  by  the  court,  of  the  evidence,  as  explaining  the 
origin  and  character  of  the  injury  complained  of  by  the  libellants,  I 
entirely  concur. 

17  H.  8;  21  H.  7;  28  H.  491;  1  B.  166;  6  WaL  20a 


Thb  United  States,  Plaintifls,  v.  Thomas  Beid  and  Edward 

Clements. 

12 H.  361. 

The  S4th  section  of  the  jadiciory  act  of  1789,  (1  Stats,  at  Laii^,  92,)  applies  only  to  the 

trial  of  civil  actions  at  the  common  Uw. 
In  criminal  trials  in  the  courts  of  the  United  States  held  in  one  of  the  original  thirteen  States, 

the  admissibility  of  evidence  depends  npon  the  law  of  the  State  where  the  trial  is  held, 

as  it  was,  when  the  courts  of  the  United  States  were  established  by  the  jndiciary  act  of 

1789. 
Though  no  absolute  rule  is  laid  down,  concerning  the  exclusion  of  the  testimony  of  jozon  as 

to  misconduct  in  the  jury-room,  the  court  examined  the  eyidence  in  this  case,  and  held  it 

did  not  show  ground  for  a  new  trial 

The  case  is  stated  in  the  opinion  of  the  court. 

Toynesj  (district-attorney,)  and  Crittenden^  (attorney-general,)  for  the 
United  States. 

Orane  and  8cott^  contra. 

Tanet,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case   comes  before  the  court  upon  a  certificate  of  divis* 
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ion  between  the  judges  of  the   circuit  court  for   the  district  of 
Virginia. 

Thomas  Reid  and  Edwai;d  Clements  were  jointly  indicted  for 
murder,  committed  by  them  on  the  high  seas,  on  board  the  American 
ship  J.  B.  Lindsey. 

They  were,  by  the  permission  of  the  court,  separately  tried,  and 
upon  the  trial  of  Reid,  he  proposed  to  call  Clements  as  a  witness  on 
bis  behalf.  The  court  rejected  the  testimony,  being  of  opinion  that, 
as  he  was  jointly  indicted  with  the  prisoner  on  the  trial,  he  was  not 
a  competent  witness.     Reid  was  found  guilty  by  the  jury. 

At  a  subsequent  day  he  moved  for  a  new  trial  upon  two  grounds. 
1.  Because  the  testimony  of  Clements  was  improperly  rejected; 
and,  2.  For  misbehavior  in  two  of  the  jury  who  tried  the  cause.  In 
support  of  the  second  objection,  he  offered  in  evidence  the 
voluntary  affidavits  of  the  two  jurors,  one  of  *  whom  [  *  362  ] 
deposed  "that,  while  the  case  was  on  trial,  and  the  jury 
were  impanelled,  a  newspaper  was  sent  to  him  by  some  of  his  family 
from  his  counting-room.  It  was  a  newspaper  for  which  he  was  a 
subscriber,  which  was  regularly  left  at  his  counting-house,  and  wjiich 
he  was  accustomed  to  read.  He  looked  slightly  over  it,  and  saw  that 
it  contained  a  report  of  the  evidence  which  had  been  given  in  the 
case  under  trial,  a  part  of  which  he  read  and  put  the  paper  in  his 
pocket;  that,  while  the  jury  were  in  their  room  deliberating  on  their 
verdict,  he  read  over  the  report  of  the  evidence  in  the  newspaper ;  he 
read  it  from  curiosity,  and  thought  it  correct,  and  that  it  refreshed 
his  memory  ;  but  it  had  no  influence  on  his  verdict,  and  that  he  had 
made  up  his  mind  before  he  read  it.  There  was  no  conversation 
about  the  newspaper  report  in  the  jury-room,  nor  did  he  speak  of  it 
there  to  any  one,  nor  does  he  know  that  the  other  jurors  knew  that 
the  report  of  the  evidence  was  in  the  newspaper  they  saw  hira 
reading." 

The  other  juror  deposed  "  that  he  saw  this  newspaper  while  the 
jury  was  impanelled  in  the  court-room,  and,  upon  looking  at  it,  saw 
that  it  contained  a  report  of  the  evidence  that  had  been  given  in  the 
case  under  triaL  He  looked  over  a  few  sentences  and  put  the  paper 
aside,  and  did  not  see  it  afterwards.  He  did  not  think  the  report 
accurate;  it  had  not  the  slightest  influence  on  his  judgment." 

Upon  the  argument  of  the  motion  above  mentioned  the  following 
questions  arose :  — 

1.  Ought  the  court  to  have  received  the  evidence  of  Clements  in 
behalf  of  the  prisoner ;  and  does  the  refusal  of  the  court  to  admit  his 
testimony  entitle  the  prisoner  to  a  new  trial  ? 
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2.  Ought  the  affidavits  of  the  two  jurors  to  be  received;  and  do 
the  facts  stated  in  them  entitle  the  prisoner  to  a  new  trial  ? 

And  upon  each  of  these  points  the  judges  of  the  circuit  court  were 
opposed  in  opinion,  and  ordered  that  the  questions  be  certified  to  the 
supreme  court  for  its  decision. 

The  difficulty  in  the  first  question  arose  upon  the  construction  of 
the  34th  section  of  the  act  of  congress  of  1789. 

By  a  statute  of  Virginia,  adopted  in  1849,  it  is  provided  ^'  that  no 
person  who  is  not  jointly  tried  with  the  defendant  shall  be  incom- 
petent to  testify  in  any  prosecution  by  reason  of  interest  in  the 
subject-matter  thereof."  And  if  the  section  in  the  judiciary  act 
above  referred  to  extends  to  the  testimony  in  criminal  cases  in  the 
courts  of  the  United  States,  then  the  testimony  of  Clements  wan 
improperly  rejected. 

The  section  in  question  declares  that  the  laws  of  the 
[•363]  several  *  States,  except  where  the  constitution,  treaties,  or 
statutes  of  the  United  States  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision,  in  trials  at  com- 
mon law,  in  the  courts  of  the  United  States,  in  cases  where  they 
apply. 

The  language  of  this  section  cannot,  upon  any  fair  construction, 
be  extended  beyond  civil  cases  at  common  law,  as  contradistinguished 
from  suits  in  equity.  So  far  as  concerns  rights  of  property,  it  is  the 
only  rule  that  could  be  adopted  by  the  courts  of  the  United  States, 
and  the  only  one  that  congress  had  the  power  to  establish.  And  the 
section  above  quoted  was  merely  intended  to  confer  on  the  courts  of 
the  United  States  the  jurisdiction  necessary  to  enable  them  to 
a:dminister  the  laws  of  the  States.  But  it  could  not  be  supposed, 
without  very  plain  words  to  show  it,  that  congress  intended  to  give 
to  the  States  the  power  of  prescribing  the  rules  of  evidence  in  trials 
for  offences  against  the  United  States.  For  this  construction  would 
in  effect  place  the  criminal  jurisprudence  of  one  sovereignty  under 
the  control  of  another.  It  is  evident  that  such  could  not  be  the 
design  of  this  act  of  congress,  and  that  the  statute  of  Virginia  was 
not  the  law  by  which  the  admissibility  of  Clements  as  a  witness 
ought  to  have  been  decided. 

Neither  could  the  court  look  altogether  to  the  rules  of  the  English 
common  law,  as  it  existed  at  the  time  of  the  settlement  of  this 
country,  for  reasons  that  will  presently  be  stated.  Nor  is  there  any 
act  of  congress  prescribing  in  express  words  the  rule  by  which  the 
courts  of  the  United  States  are  to  be  governed,  in  the  admission  of 
testimony  in  criminal  cases.  But  we  think  it  may  be  found  v(dth 
sufficient  certainty,  not  indeed   in  direct  terms,  but  by  necessary 
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implication,  in  the  acts  of  1789  and  1790,^  establishing  the  courts  of 
the  United  States,  and  providing  for  the  punishment  of  certain 
offences.  And  the  law  by  which,  in  the  opinion  of  this  court,  the 
admissibility  of  testimony  in  criminal  cases  must  be  determined,  is 
the  law  of  the  State,  as  it  was  when  the  courts  of  the  United  States 
were  established  by  the  judiciary  act  of  1789.  The  subject  is  a 
grave  one,  and  it  is  therefore  proper  that  the  court  should  state  fully 
the  grounds  of  its  decision. 

The  colonists  who  established  the  English  colonies  in  this  country, 
ondoabtedly  brought  with  them  the  common  and  statute  laws  of 
England,  as  they  stood  at  the  time  of  their  emigration,  so  far  as  they 
were  applicable  to  the  situation  and  local  circumstances  of  the 
colony.  And  among  the  most  cherished  and  familiar  principles  of 
the  common  law  was  the  trial  by  jury  in  civil,  and  still  more  espec- 
ially in  criminal  cases.  And  however  the  colonies  may  have  varied 
in  other  respects  in  the  modifications  vdth  which  the  com- 
mon or  statute  law  was  adopted,  *the  trial  by  jury  in  all  [  *364  ] 
of  them  of  English  origin  was  regarded  as  a  right  of  inesti- 
mable value,  and  the  best  and  only  security  for  life,  liberty,  and 
property. 

But  as  the  law  formerly  stood,  the  value  of  this  right  was  much 
impaired  by  the  mode  of  proceeding  in  criminal  cases.  For  when  a 
person  was  accused  of  a  capital  crime,  and  his  life  depended  upon 
the  issue  of  the  trial,  he  was  denied  compulsory  process  for  his 
witnesses ;  and  when  they  voluntarily  appeared  in  his  behalf,  he  was 
not  permitted  to  examine  them  on  oath,  nor  to  have  the  aid  of 
counsel  in  his  defence,  except  only  as  regarded  the  questions  of  law. 

It  is  true  that  Lord  Coke,  in  his  3  Inst,  part  3,  79,  declares  in 
strong  terms  that  the  rule  which  prohibited  the  witnesses  for  the 
accused  from  being  examined  on  oath,  was  not  founded  in  law.  Yet 
the  rule,  at  the  period  we  speak  of,  was  daily  sanctioned  and  acted 
on  in  the  English  courts.  2  H.  PL  of  the  Crown,  283,  4  Bl.  Com. 
355,  358,  359,  and  was  in  full  force  when  the  English  colonies  were 
planted  in  this  country. 

This  oppressive  mode  of  proceeding  had  been  abolished  in  Eng- 
land and  the  colonies  also  by  different  statutes  before  the  declaration 
of  independence.  But  the  memory  of  the  abuses  which  had  been 
practised  under  it  had  not  passed  away.  And  the  thirteen  colonies 
who  united  in  the  declaration  of  independence,  as  soon  as  they 
became  States,  placed  in  their  respective  constitutions  or  fundamental 
laws,  safeguards  against  the  restoration  of  proceedings  which  were 
BO  oppressive  and  odious  while  they  remained  in  force.     It  was  the 
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people  of  these  thirteen  States  which  formed  the  constitution  of  the 
United  States,  and  ingrafted  on  it  the  provision  which  secures  the 
trial  by  jury,  and  abolishes  the  old  common-law  proceeding  which 
had  so  often  been  used  for  the  purposes  of  oppression.  And  the  pro- 
visions in  the  constitution  of  the  United  States  in  this  respect  are 
substantially  the  same  with  those  which  had  been  previously  adopted 
in  the  several  States.  They  were  overlooked  in  the  constitution  of 
the  United  States  as  originally  framed.  But  as  soon  as  the  public 
attention  was  called  to  the  fact,  that  the  securities  for  a  fair  and 
impartial  trial  by  jury  in  criminal  cases  had  not  been  inserted  among 
the  cardinal  principles  of  the  new  government,  they  hastened  to 
amend  it,  and  to  secure  to  a  party  accused  of  an  offence  against  the 
United  States,  the  same  mode  of  trial,  and  the  same  mode  of  pro- 
ceeding, that  had  been  previously  established  and  practised  in  the 
courts  of  the  several  States. 

It  was  for  this  purpose  that  the  5th  and  6th  amendments  were 

added  to  the  constitution.     The  6th  amendment  provides  that,  in  all 

criminal  prosecutions,  the  party  accused  shall  be  entitled 

[  •  365  ]  •to  a  trial  by  jury,  to  be  confronted  with  the  witnesses 

against  him,  to  have  compulsory  process  for  the  witnesses 

in  his  favor,  and  to  have  the  aid  of  counsel  in  his  defence. 

The  judiciary  act  of  1789,  section  20,  provides  for  the  manner  of 
summoning  jurors,  and  directs  that  in-  all  cases  (of  course  including 
criminal  as  well  as  civil  cases)  they  shall  be  designated  by  lot  or  oth- 
erwise in  each  State,  according  to  the  mode  of  forming  juries  there- 
in as  then  practised,  so  far  as  the  law  of  the  State  shall  render  such 
designation  practicable  by  the  courts  or  marshals  of  the  United 
States ;  and  that  the  jurors  shall  have  the  same  qualifications  as  were 
requisite  for  jurors  by  the  law  of  the  State  of  which  they  are  citizens, 
in  the  highest  court  of  law  in  the  State.  Both  of  these  provisions 
are  confined  by  plain  language  to  the  state  laws  as  they  then  were. 

The  crimes  act,  as  it  is  usually  called,  of  1790,  section  29,  makes 
some  further  regulations,  which  it  is  not  necessary  here  to  specify,  in 
relation  to  the  proceedings  and  right  of  peremptory  challenge  in  crim- 
inal cases  before  the  jury  are  impanelled. 

But  neither  of  these  acts  make  any  express  provision  concerning 
the  mode  of  conducting  the  trial  after  the  jury  are  sworn.  They  do 
not  prescribe  any  rule  by  which  it  is  to  be  conducted,  nor  the  testi- 
mony by  which  the  guilt  or  innocence  of  the  party  is  to  be  deter- 
mined. Yet,  as  the  courts  of  the  United  States  were  then  organized, 
and  clothed  with  jurisdiction  in  criminal  cases,  it  is  obvious  that  some 
certain  and  established  rule  upon  this  subject  was  necessary  to  enable 
the  cx)urt8  to  administer  the  criminal  jurisprudence  of  the  United 
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States.  And  it  is  equally  obvious  that  it  mast  have  been  the  inten- 
tion of  congress  to  refer  them  to  some  known  and  established  rule, 
which  was  supposed  to  be  so  familiar  and  well  understood  in  the  trial 
by  jury  that  legislation  upon  the  subject  would  be  deemed  superflu- 
ous. This  is  necessarily  to  be  implied  firom  what  these  acts  of  con- 
gress omit,  as  well  as  from  what  they  contain. 

But  this  could  not  be  the  common  law  as  it  existed  at  the  time  of 
the  emigration  of  the  colonists,  for  the  constitution  had  carefully  ab- 
rogated one  of  its  most  important  provisions  in  relation  to  testimony 
which  the  accused  might  offer.  It  could  not  be  the  rule  which  at  that 
time  prevailed  in  England,  for  England  was  then  a  foreign  country, 
and  her  laws  foreign  laws.  And  the  only  known  rule  upon  the  sub- 
ject which  can  be  supposed  to  have  been  in  the  minds  of  the  men 
who  framed  these  acts  of  congress,  was  that  which  was  then  in  force 
in  the  respective  States,  and  which  they  were  accustomed  to  see  in 
daily  and  familiar  practice  in  the  state  courts.  And  this  view  of  the 
subject  is  confirmed  by  the  provisions  in  the  act  of  1789,  which  refers 
its  courts  and  officers  to  the  laws  of  the  respective  States 
*for  the  qualifications  of  jurors  and  the  mode  of  selecting  [  *  366  ] 
them.  And  as  the  courts  of  the  United  States  were  in  these 
respects  to  be  governed  by  the  laws  of  the  several  States,  it  would 
seem  necessarily  to  follow  that  the  same  principles  were  to  prevail 
throughout  the  trial ;  and  that  they  were  to  be  governed  in  like  man- 
ner, in  the  ulterior  proceedings  after  the  jury  was  sworn,  where  there 
was  no  law  of  congress  to  the  contrary. 

The  courts  of  the  United  States  have  uniformly  acted  upon  this 
construction  of  these  acts  of  congress,  and  it  has  thus  been  sanctioned 
by  a  practice  of  sixty  years.  They  refer,  undoubtedly,  to  English 
works  and  English  decisions.  For  the  law  of  evidence  in  this  coun- 
try, like  our  other  laws,  being  founded  upon  the  ancient  common  law 
of  England,  the  decisions  of  its  courts  show  what  is  our  own  law 
npon  the  subject  where  it  has  not  been  changed  by  statute  or  usage. 
But  the  rales  of  evidence  in  criminal  cases,  are  the  rules  which  were 
in  force  in  the  respective  States  when  the  judiciary  act  of  1789  was 
passed.  Congress  may  certainly  change  it  whenever  they  think 
proper,  within  the  limits  prescribed  by  the  constitution.  But  no  law 
of  a  State  made  since  1789,  can  affect  the  mode  of  proceeding  or  the 
roles  of  evidence  in  criminal  cases ;  and  the  testimony  of  Clements 
was  therefore  properly  rejected,  and  furnishes  no  ground  for  a  new 
tiiaL 

The  first  branch  of  the  second  point  presents  the  question,  whether 
the  affidavits  of  jurors  impeaching  their  verdict  ought  to  be  received. 

It  would  perhaps  hardly  be  safe  to  lay  down  any  genercd  rule  upon 

16  • 
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this  subject.  Unquestionably,  such  eyidence  ought  always  to  be 
received  with  great  caution.  But  cases  might  arise  in  which  it  would 
be  impossible  to  refuse  them  without  violating  the  plainest  principles 
of  justice.  It  is,  however,  unnecessary  to  lay  down  any  rule  in  this 
case,  or  examine  the  decisions  referred  to  in  the  argument.  Because 
we  are  of  opinion  that  the  facts  proved  by  the  jurors,  if  proved  by 
unquestioned  testimony,  would  be  no  ground  for  a  new  trial.  There 
was  nothing  in  the  newspapers  calculated  to  influence  their  decision, 
and  both  of  them  swear  that  these  papers  had  not  the  slightest  influ- 
ence on  their  verdict. 

We  shall  therefore  answer  the  first  question  in  the  negative ;  and 
to  the  second,  that  the  facts  stated  in  the  affidavits  of  the  jurors  do 
not  entitle  the  prisoner  to  a  new  trial ;  and  certify  accordingly  to  the 
circuit  court  7  Wal.  580. 

John  H.  Bennbtt  and  E.  P.  Hunt,  Administrators  of  John  D.  Amis 
deceased.  Appellants,  v.  Samuel  F.  Buttbrworth,  and  Mary 
Emilt,  his  Wife. 

12  H.  367. 

A  mortgagee,  in  possession  of  slaTcs,  is  accountable,  not  only  for  their  hire  actaaUy  received 
by  him,  but  for  what  he  might  bare  received  without  gross  negligence. 

The  case  is  stated  in  the  opinion  of  the  court 

Bams  and  Crittenden,  (attorney-general,)  for  the  appellants. 

Howard,  control 

IVFLean,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  in  chancery  from  the  decree  of  the  district  court 
for  the  district  of  Texas. 

Butterworth  and  wife  filed  their  bill  against  Bennett,  and  also 
against  Hunt,  who  is  administrator  of  Amis,  representing  that  Amis, 
the  father  of  Mrs.  Butterworth,  conveyed  to  her  by  deed,  or  bill  of 
sale  under  seal,  in  consideration  of  natural  love  and  affection,  certain 
negroes  named,  on  the  8th  of  April,  1846.  That,  a  short 
[  *  368  ]  time  afterward.  Amis  died,  and  that  Hunt,  the  *  defendant, 
administered  upon  his  estate.  That,  on  application  to  the 
administrator  for  the  slaves,  it  was  found  they  were  in  possession  of 
Bennett,  the  other  defendant,  who  claimed  to  hold  them  by  an  abso- 
lute bill  of  sale,  executed  in  June,  1845,  by  the  said  Amis,  and  that 
the  slaves  were,  and  had  been,  from  the  date  of  the  bill  of  sale  or 
shortly  afterward,  in  the  possession  and  under  the  control  of  Bennetti 
who  received  the  profits  of  their  hire.     That  the  negroes  were  trans^ 
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[erred  to  him  to  secure  an  indebtment,  and  also  to  secure  future  ad- 
vances. The  negroes  were  demanded  of  Bennett,  but  he  refused  to 
surrender  them,  on  the  ground  that  his  debt  had  not  been  paid. 

In  his  answer,  the  defendant,  Bennett,  says,  the  negroes  were  in 
his  possession  at  the  death  of  Amis ;  that  he  is  unwilling  to  surren- 
der the  possession  of  them  until  his  claim  shall  be  fully  satisfied ;  he 
denies  that  the  proceeds  of  the  labor  of  the  slaves  were  sufficient  to 
discharge  his  debt,  &c. 

The  defendant.  Hunt,  in  his  answer,  states  that,  on  the  1st  April, 
1846,  in  the  lifetime  of  Amis,  matters  of  difference  between  him  and 
Butterworth  were  submitted  to  the  arbitrament  of  James  H.  Smith 
and  W.  W.  Humphries,  who  awarded  that  Butterworth  should  de- 
liver to  John  D.  Amis  two  negro  men  named,  or  pay  $2,500 ;  that 
other  negroes  should  be  delivered  and  certain  moneys  paid  by  Butter- 
worth,  and  that  he  should  do  certain  other  things,  &c. ;  and  that 
Amis,  on  his  part,  should  transfer  all  the  interest  he  might  have  to 
any  portion  of  the  estate  formerly  owned  by  him,  to  Mary  E.  Butter- 
worth, wife  of  the  complainant  And  he  alleges  that  Butterworth 
did  not  comply  with  the  award  on  his  part ;  and  the  defendant  asks 
that  he  may  be  compelled  to  perform  it;  and  that  the  bill  of  sale  by 
Amis  to  Mrs.  Butterworth,  of  the  negroes,  was  given  in  pursuance 
of  this  award. 

It  appears  that  John  D.  Amis  and  William  D.  Amis,  on  the  15th 
of  December,  1839,  by  an  indenture,  conveyed  to  Andrew  Harris 
and  others,  their  creditors,  to  whom  they  owed  debts  amounting  to 
$73,269.88,  a  large  amount  of  real  and  personal  property,  to  secure 
the  payment  of  that  sum.  A  large  number  of  negroes  were  included 
in  this  transfer. 

Bennett  also  pleaded  in  bar  the  recovery  of  a  judgment  by  Butter- 
worth against  defendant  in  the  district  court,  for  the  negroes  named 
in  the  amended  bill,  or,  if  the  same  could  not  be  had,  it  was  adjudged 
that  he  should  recover  $1,200,  the  value  of  the  negroes. 

The  court  made  an  interlocutory  decree,  that  the  bill  of  sale  was  a 
mortgage,  and  that  the  complainants  had  a  right  to  redeem,  &c. ;  and 
James  Love  was  appointed  to  take  an  account  of  the  amount 
due  Bennett  on  the  mortgage,  and  also  to  take  an  ^account  [  *  369  ] 
of  the  hire  of  the  negro  slaves  in  the  possession  and  under 
the  control  of  Bennett ;  and  the  master  was  directed  to  credit  him 
with  any  extraordinary  expenditures  which  were  necessary  on  account 
of  the  health  of  the  negroes,  and  also  for  rearing  the  children,  &c., 
and  that  the  master  should  report,  &a 

A  report  was  made  by  the  master,  as  directed,  which  showed  that 
the  mortgage  money  and^interest  had  been  paid  by  the  hire  of  the 
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negroes,  &c.,  and  that  a  balance  was  due  to  the  complainant  of 
$318.90. 

Exceptions  were  taken  to  this  report,  which  were  overruled  by  the 
court,  and  a  decree  was  entered  confirming  the  report,  and  ordering 
the  sum  found  due  to  the  complainants  to  be  paid,  and  that  the 
negroes  in  controversy,  in  the  hands  of  a  receiver,  should  be  delivered 
to  the  complainants. 

On  this  appeal,  the  rulings  of  the  court,  on  the  exceptions  taken, 
are  the  points  to  be  considered. 

The  first  exception  is  that,  in  his  report,  the  master  states :  — 

'<  The  defendant  has  filed  and  proved  an  account  marked  No.  1,  of 
the  receipts  and  expenditures  under  the  mode  of  management  in  said 
report  stated,  which  he  did  not  investigate,"  as  he  assumed  a  different 
mode  of  management  to  have  been  necessary  to  exempt  the  defend- 
ant, by  the  terms  of  the  decree,  from  "  wilful  default" 

In  his  report,  the  master  says :  <<  It  appears  in  evidence  that  Ben- 
nett treated  the  slaves  with  unusual  indulgence  and  humanity,  and 
in  the  manner  that  was  pursued  by  Amis  in  his  lifetime.  He  rented 
houses  for  them,  furnished  them  food  and  clothing  with  great  liberal- 
ity, and  proper  medical  attendance  when  necessary.  That  he  some- 
times hired  them  by  the  day,  and  sometimes  by  the  month.  It  is 
also  in  proof,  that  the  negroes  frequently  hired  themselves  to  others, 
and  were  paid  by  their  employers." 

The  defendant  having  possession  of  the  slaves,  and  an  entire  con- 
trol over  them,  was  bound  to  exercise  a  reasonable  diligence  in  keep- 
ing them  engaged  in  useful  employments,  so  as  not  only  to  pay  their 
necessary  expenses,  but  also  to  obtain  a  reasonable  compensation 
for  their  labor.  That  he  treated  them  with  humanity,  provided  for 
their  wants,  and  made  them  comfortable,  is  not  sufficient  Nor  is  it 
a  sufficient  excuse  for  him  to  say  that  he  managed  the  slaves  as  they 
had  been  managed  by  Amis,  their  master.  Bennett  held  them  as  a 
pledge,  and  he  was  not  at  liberty  to  indulge  them  in  idleness,  as  their 
master  may  have  done.  In  his  peculiar  relation,  as  trustee,  he  had 
active  duties  to  perform ;  and  we  think  the  master  did  right  in  reject- 
ing the  account  rendered,  under  a  management  which 
[  •  370  ]  showed,  *  on  his  part,  gross  negligence,  or  in  the  language 
of  the  interlocutory  decree,  "  wilful  default" 

It  appears  that  Amis  died  on  the  1st  of  August,  1847,  at  which 
time  the  slaves  were  in  the  possession  of  Bennett,  and  continued  to 
be  in  his  possession  at  the  time  the  account  was  taken.  Three 
months  were  allowed  by  the  master,  after  the  death  of  Amis,  before 
the  account  commences ;  and  as  there  was  considerable  sickness  at 
Oalveston,  where  the  slaves  were  situated,  K^  he  allowed  one  hundred 
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dollars  as  extraordinary  expenditures  for  medical  attendance,  food, 
houserent,  and  nursing."  And  he  says  he  allowed  nothing  for  medi- 
cine or  medical  bills,  except  during  the  prevalence  of  the  yellow 
fever,  because  the  allowance  for  hire  was  made  on  a  basis  which 
covered  all  deductions  for  loss  of  time  or  other  contingencies. 

The  second  exception  is,  that  the  master  in  an  account,  No.  2,  filed 
by  him,  stated  the  charge  for  hire  of  the  slaves  as  commencing  on 
the  1st  of  November,  1847,  when  he  was  restricted  firom  making  such 
charge  prior  to  the  20th  of  March,  1849. 

No  such  restriction  is  perceived  in  the  answer  of  Bennett,  nor  in 
any  other  part  of  the  proceeding.  It  seems  that  Bennett  was  in  pos- 
session of  the  slaves  before  the  death  of  Amis,  and  as  is  alleged  in 
the  answer,  at  least  a  part  of  the  hire  was  paid  to  Amis  during  his 
life.  But  the  account  for  the^  hire  is  made  to  commence  three  months 
after  his  death,  at  which  time  it  is  admitted  the  estate  of  Amis  was 
indebted  to  Bennett  $1,433.72. 

The  third  and  last  exception  to  the  report  is,  <<  that  the  master,  in 
account  No.  2,  filed,  states  a  balance  due  complainants  on  the  Ist  of 
June,  1850,  of  $318.90,  which  is  contrary  to  the  evidence  of  com- 
plainants and  defendant  now  filed  with  said  report  marked  No.  3  and 
No.  4 ;  and  hath  not,  in  his  said  report,  allowed  and  credited  the  de- 
fendant the  expenses  proved  to  have  been  incurred  in  the  manage- 
ment  of  the  slaves. 

As  this  exception  refers  to  the  evidence  before  the  master,  we  have 
examined  it,  and  although  there  is  a  discrepancy  between  some  of 
the  witnesses  as  to  the  hire  of  the  slaves,  yet  the  weight  of  evidence 
seems  to  be  in  favor  of  the  report  of  the  master.  He  made  no  special 
allowance  for  expenses,  medical  or  otherwise,  as  he  stated  the  allow- 
ance for  the  service  of  the  slaves,  at  a  sum  which  such  services  were 
proved  to  be  worth,  dear  of  all  deductions  for  clothing,  loss  of  time, 
at  medical  treatment 

It  is  probable  that  the  sum  allowed  by  the  master  exceeded,  con- 
siderably, the  actual  money  received  for  the  hire  of  the  slaves.  But 
the  negUgence  or  want  of  attention  by  Bennett,  in  giving  indulgence 
to  the  slaves,  or  in  failing  to  have  them  suitably  employed, 
should  not  excuse  him  firom  an  equitable  charge  of  *  what  [  *  371  ] 
they  could  have  earned.  On  tMs  basis  the  m€ister  acted  in 
miJdng  out  the  account,  and  we  think  it  was  properly  assumed  by 
him.  And  in  this  view  there  appears  to  be  no  error  or  mistake  in  the 
account  stated,  which  should  have  prevented  the  district  court  from 
sanctioning  it. 

The  charges  by  Bennett  for  the  superintendence  and  management 
of  the  slaves,  were  not  allowed  by  the  master,  nor  the  charge  for 
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commissions.  These  items,  if  the  defendant  were  entitled  to  an 
equitable  allowance  for  the  services  stated,  would  amount  only  to  a 
small  sum,  and  we  think,  under  all  the  circumstances  of  the  case, 
neither  this  omission,  nor  the  other  exceptions  to  the  report  of  the 
master,  are  of  a  charaJcter  to  require  the  reversal  of  this  decree. 

There  was  no  action  on  the  plea  in  bar  filed  by  Bennett,  which  is 
an  irregularity,  not  important,  however,  to  be  noticed  on  the  appeal. 
Nor  does  it  appear  that  any  notice  was  taken  in  the  district  court  of 
the  award  set  up  in  his  answer  by  Hunt,  the  administrator.  As  the 
consideration  for  the  transfer  of  the  slaves  by  Amis  to  his  daughter 
was  natural  love  and  affection,  as  appears  by  the  bill  of  sale,  it  could 
not  have  been  considered  as  within  the  award  stated. 

The  decree  of  the  district  court  is  affirmed,  with  costs. 


Phineas  O.,  Nabby,  Jabez,  and  Bbnjtamin  B.  Saroeant,  Heirs  of 
Samuel  Saroeant,  Plaintifis  in  Error,  v.  The  State  Bank  of 
Indiana. 

IS  H.  871. 

Certain  special  acts  of  the  State  of  Indiana,  as  to  lands  given  for  the  establishment  of  a 

county  seat,  examined  and  applied. 
A  paper  foand  on  the  files  of  the  court  in  a  case,  purporting  to  show  how  notice  was  giTon 

in  that  case,  bat  contradicting  the  entry  on  the  record  that  due  notice  was  given,  is  not  a 

part  of  the  record,  nor  entitled  to  any  effect 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Indiana.     The  case  is  stated  in  the  opinion  of  the  court 

Smithf  for  the  plaintifis. 
WhitCy  contra. 

[  •  378  ]      •  Daniel,  J.,  delivered  the  opinion  of  the  court. 

The  facts  upon  which  this  case  is  founded  are  to  the  effect 
following.  The  legislature  of  Indiana,  having  by  a  law  bearing  date 
on  the  20th  of  January,  1836,  laid  off  and  established  the  county  of 
Tippecanoe  in  that  State  ;  by  the  same  act  appointed  four  commis- 
sioners for  the  purpose  of  selecting  and  establishing  a  seat  of  justice 
for  the  county  thus  created,  in  conformity  with  the  provisions  of 
another  statute  of  the  State,  passed  on  the  14th  of  January,  1824, 
entitled  "  An  act  establishing  seats  of  justice  in  new  counties,"  and 
with  the  provisions  of  other  acts  amendatory  of  the  law  last 
mentioned.  Pending  the  investigation  of  the  commissioners  who 
took  upon  themselves  the  fulfilment  of  the  duties  prescribed  by  the 
statutes  above  mentioned,  proffers  were  made  to  them  by  various 
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persons,  proprietors  of  land  in  and  adjacent  to  the  town  of  Lafayette, 
of  certain  lots  and  parcels  of  land  as  donations  to  the  county  of  Tip- 
pecanoe, and  amongst  these  proffers  was  that  of  the  land  involved  in 
this  suit,  then  held  by  Samuel  Sargeant,  from  whom  the  lessors  of 
the  plaintiff  deduce  their  title.  The  commissioners  having  accepted 
the  donations  offered  as  above  mentioned,  and  selected  the  town  of 
Lafayette  as  the  seat  of  justice  for  the  county  of  Tippecanoe,  took 
from  the  several  donors  their  joint  and  several  title-bond,  dated  May 
4,  1826,  in  the  penalty  of  $10,000,  payable  to  the  board  of  justices 
of  the  county  to  be  thereafter  organized,  with  condition  that  these 
obligors  should  convey  by  deed  with  general  warranty  to  the  board 
of  justices,  on  the  1st  day  of  October,  1826,  the  lots  and  parcels  of 
land  contained  in  their  respective  donations  within  the  town  of  La- 
fayette, and  took  also  the  separate  bond  of  Samuel  Sargeant,  condi- 
tioned to  convey  at  the  same  period,  by  a  like  deed  to  the  board  of 
justices,  another  parcel  of  land  of  ten  acres,  adjoining  the  town,  as 
in  the  conditions  annexed  to  those  bonds  set  forth.  The  board  of 
justices  appointed  by  the  governor  of  Indiana  for  the  county  of 
Tippecanoe,  was  organized  on  the  8th  day  of  July,  1826,  and  on 
that  day  received  the  report  of  the  commissioners  appointed  by  law 
to  select  the  seat  of  justice  for  the  county  of  Tippecanoe,  and  at  th^ 
same  time  received  and  accepted  the  joint  and  several  oblig&don  of 
Samuel  Sargeant  and  others  above  mentioned ;  and  also  the  separate 
bond  of  Samuel  Sargeant,  conditioned  for  the  execution  of  a  deed 
with  general  warranty  to  the  board  of  justices  for  the  tract  of  ten 
acres  of  land  as  before  referred  to,  the  said  Samuel  Sargeant  having 
been  chosen  their  clerk  by  the  board  of  justices,  entered  upon  the 
record  their  acceptance  of  the  title-bonds  given  by  himself  and  others 
in  his  own  handwriting.  Samuel  Sargeant  having  died  before  the 
execution  of  any  deed  either  by  the  obligors  in  the  joint  and 
several  bond,  *  or  by  Sargeant  alone,  in  pursuance  of  his  [  *  379  ] 
separate  obligation,  proceedings  were  instituted  at  the  No- 
vember term,  1827,  of  the  circuit  court  of  the  county  of  Tippecanoe 
for  the  appointment  of  a  commissioner,  for  the  purpose  of  conveying 
to  the  board  of  justices  the  title  and  interest  held  by  Samuel  Saigeant 
in  his  lifetime  in  the  lots  and  parcels  of  land  mentioned  in  the  joint 
and  several  bond  of  Sargeant  and  others,  and  in  the  ten  acres  of  land 
mentioned  in  the  separate  title-bond  executed  by  Sargeant.  The 
circuit  court  appointed  Richard  Johnson  a  commissioner,  in  con- 
formity with  the  application,  and  this  commi<ssioner,  conjointly  with 
all  the  obligors  except  Sargeant,  executed  to  the  board  of  justices  a 
deed  with  general  warranty  for  the  lands  meutioned  in  the  joint  and 
several  bond,  and  a  separate  deed  for  the  ton  acres  of  land  described 
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in  the  bond  given  by  Sargeant  individually.  The  proceedings  of  the 
circuit  court  of  Tippecanoe,  upon  the  petition  of  the  board  of  justices, 
and  the  conveyances  ordered  by  that  court,  took  place  in  the  years 
1826  and  1827,  and  are  of  record. 

In  the  year  1846,  the  lessors  qf  the  plaintiffs,  representing  them- 
selves to  be  heirs  at  law  of  Samuel  Sargeant,  instituted  this  their 
action  of  ejectment  against  the  State  Bank  of  Indiana,  as  the  tenant 
in  possession  of  lots  No.  90  and  132,  situated  in  the  town  of  Lafay- 
ette. The  said  defendant  also  deducing  title  mediately  from  Samuel 
Sargeant,  by  purchase  from  the  board  of  justices  for  the  county  of 
Tippecanoe,  no  question,  therefore,  is  raised  upon  the  validity  of  the 
title  as  originally  existing  in  Samuel  Sargeant. 

At  the  trial,  the  lessors  of  the  plaintiffs  having  introduced  evidence 
to  show  the  death  of  Samuel  Sargeant  on  the  31st  of  July,  1826, 
and  that  the  said  lessors  were  his  heirs  at  law,  and  evidence  also  of 
the  value  of  the  property  in  dispute,  there  rested  their  cause. 

The  defendant  then  offered  in  evidence  the  report  of  the  commis- 
sioners appointed  under  the  act  of  the  legislature  of  January  20, 
1826,  to  locate  the  seat  of  justice  for  the  county  of  Tippecanoe ;  the 
record  of  the  appointment  and  qualification  of  the  board  of  justices 
for  the  said  county  in  July,  1826 ;  the  delivery  to  them  and  their  ac- 
ceptance of  the  title-bonds  from  the  locating  commissioners ;  their 
petition  to  the  circuit  court  in  order  to  obtain  a  conveyance  of  the 
lands  mentioned  in  the  title-bonds ;  the  record  of  the  proceedings  of 
the  circuit  court  of  Tippecanoe  upon  the  petition  of  the  board  of 
justices,  and  the  conveyances  to  them  made  in  pursuance  of  the 
judgment  of  that  court,  as  comprised  in  the  foregoing  statement  of 
facts.     Upon  the  evidence  thus  submitted,  the  jury  found  a  verdict 

for  the  defendant. 
[  *  380  ]  *  The  questions  presented  for  our  consideration  by  this 
'  record  arise  upon  exceptions  to  the  rulings  of  the  court 
refusing  certain  instructions  asked  by  the  plaintiffs  with  regard  to 
the  evidence  adduced  by  the  defendant,  and  in  charging  the  jury 
upon  the  law  applicable  to  that  evidence  as  expounded  by  the  court. 
Thus  the  plaintiffs  prayed  the  court  to  instruct  the  jury :  1.  That 
the  title-bonds,  given  in  evidence  by  the  defendant,  were  void  as 
against  Samuel  Sargeant  and  his  heirs  for  want  of  an  obligee  in 
existence  capable  of  being  contracted  with  at  the  time  of  the  delivery 
of  these  bonds. 

2.  That  the  title-bonds  are  a  nullity  as  against  the  said  Sargeant 
and  his  heirs. 

3.  That  the  record  and  proceedings  of  the  Tippecanoe  circuit  court 
and  the  commissioners'  deed  in  pursuance  thereof,  are  wholly  void, 
and  did  not  devest  the  title  of  Samuel  Sargeant's  heirs. 
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4.  That  the  certified  copy  of  the  notice  and  proof  of  publication, 
given  in  evidence  by  the  plaintiffs,  is  a  part  of  the  record  of  the  pro- 
ceedings of  the  Tippecanoe  circuit  court,  and  as  such,  may  explain 
and  quedify  the  statement  in  the  record,  that  proof  was  made  that 
^  due  and  legal  notice  "  had  been  given. 

These  several  instructions  the  court  refused  to  give,  but  charged 
the  jury  that  the  said  record  of  Tippecanoe  circuit  court  was  not 
void,  and  that  the  proof  produced  and  given  in  evidence  as  aforesaid 
by  the  defendant  was  competent  to  prove  a  dedication  to  public  use, 
and  the  title  of  the  premises  in  controversy  out  of  the  lessors  of  the 
plaintiffiB.  It  was  agreed  by  the  parties  in  this  case  that  the  printed 
statutes  of  Indiana,  so  far  as  they  are  applicable  to  the  case,  should 
be  deemed  and  taken  as  parts  of  the  record  in  this  cause,  and  be  so 
considered  by  this  court. 

In  considering  the  first  three  charges  asked  for  by  the  plaintiflb, 
this  court  can  perceive  no  essential  difference  between  them,  but 
regards  them  as  resolving  themselves  into  the  single  objection  of  the 
want  of  an  obligee  or  grantee  capable  of  receiving  any  legsd  rights 
from  the  acts  of  Samuel  Sargeant ;  for  it  follows  necessarily  that  if 
any  legal  or  equitable  rights  were  invested  or  transferred  by  the  title- 
bonds  delivered  by  Sargeant  in  his  lifetime  tx)  the  commissioners, 
sach  rights  could  not  remain  in  his  heirs.  The  fourth  charge  required 
of  the  court  presents  quite  a  different  question,  and  one  going  rather 
to  the  mode  or  form  by  which  the  title  to  the  property  has  been  trans- 
ferred or  ratified,  than  to  the  foundation  of  the  right  or  title  itself. 

Although,  if  tested  by  the  rules  of  law  applicable  to  conveyances 
of  real  property,  bonds  like  those  executed  and  delivered  by  Samuel 
Sargeant  in  his  lifetime  could  not  confer  a  legal  title,  yet  if 
adduced  in  support  of  a  possession  of  twenty  years,  *  held  [  *  381  ] 
as  in  this  instance,  in  pursuance  of  the  express  condition 
of  those  bonds,  they  would  seem  to  corroborate  such  possession 
against  an  action  founded  upon  the  mere  right  of  entry  in  the  obli- 
gor or  his  heirs. 

But  these  bonds  should  not  be  judged  of  by  the  strict  rules  of  the 
common  law,  not  by  the  general  principles  applicable  to  uses  and 
trusts  in  the  conveyance  of  legal  titles,  but  should  be  interpreted 
according  to  the  local  policy  of  the  community  which  called  them 
iato  existence,  and  which  has  defined  both  their  objects  and  effects. 
"Whatever  these  bonds  were  designed  to  be,  whatever  purposes  they 
^vrere,  by  the  local  policy  and  laws  of  Indiana,  intended  to  accomplish 
in  respect  to  the  makers  thereof,  or  the  beneficiaries  therein  named, 
this  court  should  endeavor  to  effectuate. 

By  the  general  law  of  Indiana,  approved  January  14,  1824,  en- 

YOL.  XIX.  17 
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titled  :  "An  act  to  establish  the  seats  of  justice  in  new  counties,"  it 
is  provided  in  section  first,  "  that  whenever  any  new  county  shall  be 
laid  off,  five  commissioners  shall  be  appointed,  whose  duty  it  shall 
be  to  locate  the  seat  of  justice  in  such  new  county,  to  receive  dona- 
tions in  land,  and  to  take  bond  or  bonds  of  any  person  proposing  to 
give  any  such  lands,  payable  to  the  board  of  county  commissioners 
and  their  successors  in  office,  and  conditioned  for  the  conveyance  of 
such  tract  or  tracts  of  land  so  given  or  sold  to  such  person  as  the 
county  commissioners  shall  appoint  to  receive  the  same,  which  bond 
or  bonds  the  said  commissioners  shall  deliver  to  the  county  commis- 
sioners, together  with  a  plain  and  correct  report  of  their  proceedings, 
containing  a  particular  description  of  the  lands  so  selected  for  the 
county  seat."  By  section  fourth  of  the  same  act,  it  is  declared 
"  that  the  county  commissioners,  so  soon  as  the  report  of  the  locating 
commissioners  is  received,  shall  appoint  a  county  agent,  who  shall 
receive  deeds  for  such  donated  lands,  and  lay  them  off  into  lots,"  &c. 
The  act  of  the  Indiana  legislature  creating  the  county  of  Tippe- 
canoe, passed  January  20,  1826,  by  section  seventh,  so  far  alters  the 
general  law  of  1824,  for  the  establishment  of  new  counties,  as  to 
substitute  a  board  of  five  justices  of  the  peace,  who  shall  constitute 
a  board  for  transacting  all  other  county  business,  as  well  as  the  duties 
theretofore  devolving  on  the  board  of  county  commissioners  in 
organizing  a  new  county.  This  statute  was  to  take  effect  on  the  Ist 
of  March,  1826,  and,  by  its  second  section,  the  board  of  commis- 
sioners were  appointed  by  name  for  the  purpose  of  fixing  a  perma- 
nent seat  of  justice  for  the  county  on  the  first  Monday  in  May,  1826. 
The  election  or  appointment  of  the  board  of  justices  for  the  county 
of  Tippecanoe  was,  by  the  proclamation  of  the  governor,  to  take 

effect  not  until  the  day  of  June  following.     The  grants 

[  *  382  ]  *  or  donations  to  the  locating  commissioners  having  been 

authorized  by  law  from  the  first  Monday  in  May,  1826,  and 
the  grantees  or  ultimate  beneficiaries,  namely,  the  board  of  justices, 
not  being  chosen  on  their  election  authorized  until  after  the 
day  of  June,  1826,  if  the  objection  alleged  to  the  donations  made  or 
received  by  the  locating  commissioners,  namely,  the  absence  of  a  com- 
petent obligee  or  grantee,  be  sustained,  then  the  whole  legislation  of 
the  State  upon  this  subject,  and  the  obvious  purposes  of  that  legisla- 
tion, must  be  defeated.  Such  a  result,  however,  can  hardly  be  recon- 
ciled with  either  the  provisions  or  the  purposes  of  the  legislation  of 
Indiana  in  reference  to  this  subject ;  for  by  the  general  law  of  that 
State,  approved  January  14,  1824,  regulating  the  establishment  of 
new  counties,  we  find  it  provided  that  the  commissioners  appointed 
to  locate  the  seat  of  justice  in  a  new  county,  and  to  receive  the  do- 
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nations  and  to  take  the  bonds  mentioned  in  that  law,  are  required, 
together  with  their  report,  to  deliver  said  title-bonds  to  the  county 
commissioners.  This  delivery,  therefore,  of  the  bonds  so  taken,  must 
have  been  by  this  general  provision  intended  to  refer  to  some  period 
after  these  county  commissioners  or  board  of  justices  had  come  into 
existence.  We  think  there  can  be  no  question  as  to  the  power  of 
the  State  to  create  or  authorize  a  contsract  which  should  operate  in 
this  mode. 

The  acts  of  the  board  of  commissioners  for  selecting  the  county 
seat,  those  of  the  board  of  county  justices,  and  of  the  donors  of 
lands  to  the  county,  all  conform  to  this  construction.  Thus  in  the 
case  before  us,  the  title-bonds  were  taken  by  the  former  board,  were 
by  them  subsequently,  together  with  their  report,  delivered  to  the 
board  of  justices ;  and  Samuel  Sargeant,  who  had  previously  depos- 
ited the  title-bonds  executed  by  himself,  with  the  former  board,  and 
who  had  been  subsequently  appointed  the  clerk  of  the  county 
justices,  in  his  character  of  clerk,  certifies  the  record  of  these  pro- 
ceedings. We  think,  therefore,  that  the  circuit  court  for  the  district 
of  Indiana  properly  refused  to  pronounce  the  bonds  executed  by 
Samuel  Sargeant,  and  the  proceedings  of  the  board  of  commis- 
sioners and  of  the  board  of  justices  void,  and  correctly  allowed  them 
to  be  given  to  the  jury  as  competent  evidence  to  be  weighed  by 
them  in  expounding  the  provisions  of  the  statutes  of  Indiana  above 
referred  to. 

Should  it  be  conceded  that  the  execution  of  the  title-bonds  by 
Samuel  Sargeant  in  his  lifetime,  and  the  proceedings  on  the  part  of 
the  board  of  commissioners  and  of  the  board  of  justices  did  not, 
under  the  statutes  of  Indiana,  confer  a  legal  title  on  the  county,  or 
clearly  devest  the  title  of  Sargeant ;  yet,  these  acts  standing  alone 
and  unconnected  with  the  proceedings  of  the  circuit  court 
of  Tippecanoe,  show  an  equity  on  the  part  of  the  *  county  [  *  383  ] 
which  clearly  authorized  them  to  call  for  the  legal  title  from 
Sargeant.  They  show  a  written  contract  formally  entered  into  and 
solemidy  recognized  by  him,  and  a  fair  equivalent  or  consideration 
for  that  contract,  in  the  enhanced  value  of  property  arising  from  the 
establishment  of  the  seat  of  justice,  forming  an  obligation  from 
which  neither  Sargeant  nor  his  heirs  could  withdraw  without  the 
perpetration  of  a  gross  fraud. 

This  brings  us  to  a  consideration  of  the  fourth  charge  asked  of  the 
circuit  court  in  the  trial  below,  and  of  the  decision  of  the  court  there- 
upon, involving  the  regularity  of  the  proceedings  at  the  suit  of  the 
county  justices  in  the  circuit  court  of  Tippecanoe,  in  order  to  perfect 
their  title  stipulated  for  in  the  bonds  executed  by  Samuel  Sargeant. 
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The  court  was  requested  by  the  proposed  charge  to  say  to  the  jury^ 
that  a  certified  copy  of  a  notice  and  proof  of  publication  offered  in 
evidence  by  the  plaintiffs,  were  a  part  of  the  record  of  the  proceedings 
of  the  Tippecanoe  circuit  court,  and,  as  such,  might  explain  and 
qualify  the  statement  of  the  record  itself,  that  proof  was  made  that 
"due  and  legal  notices  had  been  given,"  which  charge  the  court 
refused  to  give,  but  charged  the  jury  that  the  said  record  of  the  Tip- 
pecanoe circuit  court  is  not  void,  and  that  the  above  proof,  so  pro- 
duced and  given  in  evidence  by  the  said  defendant,  is  competent 
evidence  to  show  a  dedication  to  public  use,  and  the  title  of  the 
premises  out  of  the  lessors  of  the  plaintiffs. 

Of  the  correctness  of  the  circuit  court  in  refusing  this  last  charge, 
we  entertain  no  doubt  whatever.  With  a  view  of  determining  the 
propriety  of  this  rejection  by  the  circuit  court,  it  may  be  proper  here 
to  refer  to  an  act  of  the  legislature  of  the  State  of  Indiana,  approved 
on  the  20th  of  January,  1826,  entitled :  "  An  act  amendatory  of  the 
Jaw  for  the  better  advancement  of  justice,"  (under  which  statute 
the  decision  of  the  circuit  court  of  Tippecanoe,  impugned  by  the 
plaintiffs  below,  was  made.)  By  the  tenth  section  of  this  statute,  it 
is  provided,  "  that  whenever  any  person  or  persons  who  shall  have 
executed,  or  hereafter  shall  execute,  his  or  their  obligation  for  the  con- 
veyance of  any  real  estate  to  any  person  or  persons,  body  politic  or 
corporate,  shall  die  intestate  or  without  having  made  the  necessary 
provisions  by  will  for  the  conveyance  of  such  estate,  it  shall  be  lawful 
for  the  obligee  or  obligees  in  such  bonds,  or  his  or  their  assignees,  to 
apply  to  the  circuit  court  of  the  county  in  which  such  real  estate  lies, 
to  appoint  a  commissioner  to  convey  the  same  in  conformity  with  the 
conditions  of  the  said  obligation,  by  a  deed  to  be  by  such  commis- 
sioner executed,  of  the  same  tenor  and  effect  as  the  deceased  obligor 
wus  bound  to  make  in  his  lifetime ;  provided  the  person  or  persons, 
making  such  application  as  aforesaid,  shall  first  give  four 
[  •  384  ]  weeks'  personal  notice  to  *the  heir  or  heirs  of  such  obligor 
or  obligors  if  residents  of  the  State,  and  if  non-residents, 
then  three  months'  notice  of  such  application,  by  advertising  the  same 
three  weeks  successively  in  the  nearest  public  newspaper  to  which 
the  said  real  estate  is  situate — and  the  commissioner  shall,"  &c.,  &c. 

Under  the  authority  of  the  section  just  quoted,  application  in  the 
name  and  on  behalf  of  the  county  of  Tippecanoe  was  made  by  peti- 
tion to  the  judges  of  the  circuit  court  of  that  county,  for  the  appoint- 
ment of  a  commissioner  to  convey  the  lands  mentioned  in  the  title- 
bonds  executed  by  Sargeant,  and  which  he  had  failed  to  convey  in 
conformity  with  those  obligations.  In  setting  forth  the  action  of  the 
court  upon  this  petition,  the  record  contains  the  following  statement : 
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^  Came  into  court  Peter  Hughes,  agent  for  the  county  of  Tippecanoe 
by  his  attorneys,  and  moves  the  court  now  here  to  appoint  a  com- 
missioner to  convey  real  estate  under  and  in  conformity  to  a  title- 
bond  given  by  Samuel  Sargeant,  deceased,  and  others  therein  named 
in  his  lifetime,  to  the  board  of  justice  of  Tippecanoe  county  and  their 
successors  in  oi&ce,  which  bond  be  now  here  files,  for  the  conveyance 
of  certain  town  lots  in  the  town  of  Lafayette  in  the  said  bond  men- 
tioned and  numbered.  Also  files  a  bond  given  by  the  said  Samuel 
Sargeant  deceased,  by  himself,  for  the  conveyance  of  ten  acres  of 
land  east  and  adjoining  the  town  of  Lafayette,  to  the  board  of  justices 
of  the  county  and  their  successors  in  office,  and  it  appearing  to  the 
court  now  here,  that  proper  and  legal  notices  have  been  given  of  this 
motion,  it  is  by  the  court  now  here  ordered,  that  Richard  Johnson  be 
appointed  commissioner  to  convey,  by  good  and  sufficient  deed  unto 
the  board  of  justices  of  Tippecanoe  county  and  their  successors  in 
office,  the  said  lots  and  parcels  of  ground,  in  pursuance  of  the  afore- 
said bonds  in  fee-simple,  for  and  on  behalf  of  the  heirs  of  Samuel 
Sargeant,  deceased."  It  is  this  record  of  the  decision  of  the  circuit 
court  of  Tippecanoe  county,  and  particularly  that  portion  of  it  which 
states  that  the  decision  was  pronounced  after  proper  and  legal  notices 
bad  been  given  to  the  heirs  of  Samuel  Sargeant,  that  the  plaintiffs 
asked  of  the  court  to  charge  was  irregular  and  void,  upon  the  strength 
of  a  paper  purporting  to  be  a  notice  which  they  urged  the  court  to 
consider  as  a  part  of  the  record  of  the  proceedings  of  the  Tippecanoe 
circuit  court,  and  as  such,  explaining  and  qualifying  the  statement  in 
that  record,  that  proof  was  made  to  the  court  of  due  and  legal  notice 
to  the  heirs  of  Samuel  Sargeant. 

With  respect  to  the  propriety  and  regularity  of  this  application  to 
the  circuit  court,  we  would  remark  in  the  first  place,  that  the  mere 
fact  of  a  paper  being  found  amongst  the  files  of  a  cause,  does 
not  of  itself  constitute  it  a  part  of  the  record  of  the  *  cause.  [  *  385  ] 
In  order  to  render  it  a  part  of  the  record  it  should  form  some 
part  of  the  pleadings  in  the  cause,  or  be  brought  under  and  ingrafted 
upon  the  action  of  the  court  by  3ome  motion  firom  the  parties.  With- 
out this,  such  a  paper  caxx  no  more  be  a  portion  of  the  record  than 
would  the  knowledge  of  facts  on  the  part  of  a  witness,  who  had  been 
summoned  and  not  examined,  or  the  oral  testimony  given  to  a  jury 
and  not  noted  by  exception  or  otherwise.  There  is  nothing  in  the 
record  of  the  circuit  court  of  Tippecanoe  to  show  that  the  paper  on 
which  this  fourth  charge  asked  for  by  the  plaintiffs  is  founded,  was 
ever  brought  to  the  notice  of  the  court  last  mentioned.  The  real 
veritable  record  informs  us,  that  legal  and  sufficient  notice  was  given 
to  the  heirs  of  Samuel  Sargeant,  but  whether  by  this  paper  or  in 
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what  other  mode,  except  that  it  was  legal  and  sufficient,  we  are  not 
told,  and  are  not  at  liberty  in  this  case  to  indulge  in  inferences 
against  the  verity  of  the  record.  It  is  a  principle  well  settled,  too,  in 
judicial  proceedings,  that  whatever  may  be  the  powers  of  a  superior 
court,  in  the  exercise  of  regular  appellate  jurisdiction,  to  examine  the 
acts  of  an  inferior  court,  the  proceedings  of  a  court  of  general  and 
competent  jurisdiction,  cannot  be  properly  impeached  and  reexamined 
collaterally  by  a  distinct  tribunal,  one  not  acting  in  the  exercise  of 
ifppellate  power.  To  permit  the  converse  of  this  principle  in  prac- 
tice, would  unsettle  nine  tenths  of  the  rights  and  titles  in  any  com- 
munity, and  lead  to  infinite  confusion  and  wrong.  In  support  of  a 
principle  so  obvious  and  of  such  universal  acceptation  as  is  that 
just  above  stated,  a  recurrence  to  cases  would  seem  to  be  wholly 
unnecessary.  We  will  mention,  however,  one  in  this  court,  which, 
from  its  direct  appositeness  to  the  question  now  under  consideration, 
may  be  regarded  as  conclusive.  The  case  alluded  to  is  that  of  Grig- 
non's  Lessee  v.  Astor,  2  How.  319.  This  was  an  action  of  eject- 
ment brought  by  the  heirs  of  a  decedent  to  recover  lands  which  had 
been  sold  by  the  personal  representative,  who,  by  the  law  of  Michi- 
gan, was,  in  the  event  of  a  deficiency  of  the  personal  assets  to  pay 
debts,  authorized  to  sell  the  real  estate,  upon  a  license  granted  him  to 
effect  such  sale,  but  to  be  obtained  only  upon  proofs  prescribed  by 
the  statute  to  be  made  before  the  court  by  which  the  license  to  the 
administrator  was  to  be  granted.  The  objection  to  the  title  of  the 
purchaser  was,  that  by  the  record  of  the  court  granting  the  license 
to  the  administrator  to  sell,  it  was  apparent  that  the  prescribed  evi- 
dences of  deficiency  of  the  personal  assets  had  not  been  adduced, 
and  that  the  court  had  therefore  exceeded  the  powers  with  which  it 
was  clothed  by  the  statute.  The  language  of  the  record  is  as  fol- 
lows :  "  The  petition  of  Paul  Grignon,  administrator  on  the  estate 
of  Pierre  Grignon,  late  of  the  county  of  Brown,  deceased, 
[  *286  ]  •was  filed,  praying  for  an  order  from  the  court  to  authorize 
him  to  dispose  of  the  real  estate  of  the  said  Pierre.  Id 
consideration  of  the  facts  alleged  in  said  petition,  and  for  divers 
other  good  and  sufficient  reasons,  it  is  ordered  that  he  be  empowered 
as  aforesaid." 

In  overruling  the  objection  made  to  the  title  derived  from  the 
personal  representative,  this  court  said,  p.  339:  "  The  record  of  the 
county  court  shows  that  there  was  a  petition  representing  some 
facts  by  the  administrator  who  prayed  for  an  order  of  sale ;  and  the 
court  took  those  facts  into  consideration,  and  for  these  and  divers 
other  good  reasons,  ordered  that  he  be  empowered  to  sell."  Again 
this  court  say,  p.  340 :  "  After  the  court  has  passed  on  the  representa- 
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tion  of  the  administrator,  the  law  presumes  that  it  was  accompanied 
by  the  certificate  of  the  judge  of  probate,  as  that  was  a  requisite  to 
the  action  of  the  court.  Their  order  of  sale  was  evidence  of  that  or 
any  other  fact  which  was  necessary  to  give  them  the  power  to  make 
it ;  and  the  same  remark  applies  to  the  order  to  give  notice  to  the 
parties.  This  is  a  familiar  principle  in  ordinary  adversary  actions,  in 
which  it  is  presumed  after  verdict,  that  the  plaintiff  has  proved  every 
fact  which  is  indispensable  to  his  recovery,  though  no  evidence  ap- 
pears on  the  record  to  show  it ;  and  the  principle  is  of  more  universal 
application  in  proceedings  in  rem  after  a  final  decree  by  a  court  of 
competent  jurisdiction  over  the  subject-matter,"  Again,  say  the 
court :  "  The  record  is  absolute  verity,  to  contradict  which  there  can 
be  no  averment  or  evidence ;  the  court  having  power  to  make  the 
decree,  it  can  be  impeached  only  by  fraud  in  the  party  obtaining  it" 
Several  decisions  by  this  court  upon  this  particular  point,  will  be 
found  cited  in  the  opinion  above  quoted  as  delivered  by  the  late 
Justice  Baldwin,  who  concludes  that  opinion  with  the  following 
striking  and  cogent  observations:  '<  We  do  not,"  said  that  learned 
judge,  (alluding  particularly  to  the  case  of  Voorhees  v.  The  Bank  of 
the  United  States,  10  Pet.  473,)  "  think  it  necessary,  now  or  here- 
after, to  retrace  the  reasons  or  the  authorities  on  which  the  decisions 
of  this  court  in  that  case  and  those  which  preceded  it  rested ;  they 
are  founded  on  the  oldest  and  most  sacred  principles  of  the  common 
law.  Time  has  consecrated  them;  the  courts  of  the  States  have 
followed,  and  this  court  has  never  departed  from  them.  They  are 
rales  of  property  on  which  the  repose  of  the  country  depends ;  titles 
acquired  under  the  proceedings  of  courts  of  competent  jurisdiction 
must  be  deemed  inviolable  in  collateral  actions,  or  none  can  know 
what  is  his  own ;  and  there  are  no  judicial  sales  around  which 
greater  sanctity  ought  to  be  placed,  than  those  made  of  the  estates 
of  decedents  by  order  of  those  courts  to  whom  the  laws  of 
the  States  confide  full  jurisdiction  *  over  the  subjects."  By  [  *  387  ] 
the  doctrine  thus  ruled,  the  decision  of  the  circuit  court  is 
fully  sustained,  and,  upon  a  review  of  the  whole  case,  it  is  the  opin- 
ion of  this  court  that  the  decision  of  the  circuit  court  be  and  the 
same  is  hereby  aflSrmed. 
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12  H.  387. 

An  appeal  claimed  and  allowed,  and  an  appeal  bond  given,  in  an  action  at  law,  do  not  oper- 
ate aa  a  supersedeag  ;  a  writ  of  error  sued  out  after  the  expiration  of  ten  days  from  the  jodg-, 
ment  day,  cannot  so  operate ;  and  no  court  of  the  United  States  has  any  equitable  power 
to  correct  the  mistake  and  set  aside  an  execution  in  such  a  case. 

Motion  for  a  mandamus  to  compel  the  judge  of  the  district  court 
of  the  United  States  for  the  middle  district  of  Alabama,  to  order  an 
execution  to  issue.  The  facts  sufficiently  appear  in  the  opinion  of 
the  court 

Pri^ar  and  Sewardj  for  the  motion. 

J.  A.  CdmpbeUf  contra. 

[  *  389  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  judgment  in  this  case  being  in  a  common-law  pro- 
ceeding, it  was  not  removed  to  this  court  by  the  appeal ;  and,  conse- 
quently, the  appeal  bond  did  not  operate  as  a  supersedeas. 

The  writ  of  error  afterwards  sued  out,  has  brought  the  case  regu- 
larly before  this  court.  But  as  it  was  not  sued  out  within  ten  days 
after  the  rendition  of  the  judgment,  the  writ  of  enor  bond  does  not 
stay  the  execution  under  the  act  of  1789.* 

Nor  is  there  any  equitable  power  in  the  circuit  court  to  stay  the 
execution,  upon  the  ground  that  a  mistake  as  to  the  manner  or  time 
of  removing  the  case  was  committed.  And  it  is  immaterial  in  this 
respect  whether  it  was  the  mistake  of  the  party  or  the  court  For  this 
court  has  never  deemed  the  tribunals  of  the  United  States  authorized 
to  dispense  with  the  express  provisions  of  the  acts  of  congress  regu- 
lating appeals  and  writs  of  error,  upon  any  equitable  ground.  No 
such  power  is  given  to  them  by  law.  It  was  so  decided  in  this 
court  in  United  States  v,  Curry  and  others,  6  How.  113 ;  and  Hogan 
and  others  v.  Ross,  11  ib.  297.  The  circuit  court,  therefore,  erred  in 
setting  aside  the  execution  which  the  plaintiff  had  issued  on  the 
judgment 

But  we  do  not  think  it  necessary  at  this  time  to  determine  whether 
this  court  has  the  power  to  issue  the  mandamuSy  requiring  the  circuit 
court  to  issue  the  execution.  Because  we  are  satisfied  from  the  facts 
before  us,  that  the  circuit  court,  without  any  coercive  process,  will 
conform  to  the  opinion  of  this  court,  and  issue  execution  when 
informed  of  this  decision. 

The  question,  therefore,  as  to  the  power  of  this  court  to  issue  the 
ma/ndamuSy  is,  for  the  present,  reserved. 

^  1  Stats,  at  liai^,  78. 
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Samuel  DinsmaN|  Plaiatiff  in  Enor,  v,  Chable3  Wilkes. 

12  H.  39Q. 

In  an  action  by  a  marine  against  his  commanding  officer,  for  inflicting  punishment  on  him 
for  refusing  to  do  duty  in  a  foreign  port,  npon  the  ground  that  the  time  of  his  enlistment 
had  expired  and  he  was  entitled  to  his  discharge,  held* 

1.  That  the  right  to  determine  the  question  whether  the  plaintiff  was  then  and  there  entitied  to 
his  discharge,  was,  for  the  time  being,  in  the  commander ;  and  it  was  the  duty  of  the  plain- 
tiff to  submit  to  that  determination  and  look  for  redress  on  his  return  home  *,  and  for  any 
mere  error  in  judgment  in  this  matter,  no  action  would  He  against  the  commander. 

8.  That  the  refusal  of  the  plaintiff  to  submit  to  the  decision  of  the  commander,  was  an  act 
of  insubordination,  for  which  he  was  liable  to  punishment. 

S.  That  if  the  defendant,  in  the  honest  exercise  of  his  judgment,  belieyed  it  proper  to  confine 
the  plaintiff  on  shore,  he  had  a  right  to  do  so. 

4.  If  the  punishment  inflicted  on  the  plaintiff,  was,  in  any  degree,  or  in  any  manner,  aggra- 
vated by  malice,  or  a  yindictive  foeling,  or  a  desire  to  oppress  him,  on  the  part  of  the 
defondant,  he  is  liable  to  an  action. 

Certain  questions  as  to  the  admissibility  of  OTidenoe  in  the  particular  posture  of  the  foots, 
considered  and  ruled. 

The  opinion  of  the  court  makes  intelligible  the  grounds  upon 
which  the  various  questions  arose,  save  that  the  questions,  concern- 
ing the  admissibility  of  evidence,  require  the  following  exceptions  to 
be  stated. 

"  On  the  further  trial  of  this  cause,  and  after  the  foregoing  evi- 
dence was  given  on  the  part  of  the  plaintiff,  and  which  is  made 
part  hereof,  the  defendant,  for  the  purpose  of  showing  probable 
cause  and  the  absence  of  malice,  on  his  part  offered  to 
read  in  *  evidence  the  following  paper  marked  A ;  (letter  of  [  *  391  ] 
Laeut  Emmons,)  having  first  proved  that  the  same  was  in 
the  handwriting  of  Mr.  Emmons,  who  was  a  lieutenant  of  said  ship, 
and  that  the  other  signatures  are  genuine ;  which  said  paper  being 
in  the  possession  of  the  defendant,  as  an  official  paper,  was  produced 
on  the  trial  by  the  defendant;  to  the  admissibility  of  which  said  letter, 
the  plaintiff,  by  his  counsel,  objected ;  but  the  court  overruled  the  ob- 
jection, &c.^ 

Fourth  BUI  of  Exceptions.  {  •  392  ] 

**  On  the  further  trial  of  this  cause,  and  after  the  evidence 
contained  in  the  aforegoing  exceptions,  and  made  part  hereof,  and 
after  the  defendant  had  given  evidence  of  particular  instances  of 
insubordination  and  misconduct  among  the  crew  of  the  said  ship 
Vincennes,  firom  the  time  of  her  arrival  at  Oahu,  to  the  time  of  the 
imprisonment  of  the  plaintiff,  in  order  to  prove  that  the  discipline  of 
the  same  was  relaxed  and  impaired ;  and  after  the  defendant  had 

1  This  letter  related  to  the  state  of  feeling  of  the  marines,  in  one  vessel  of  the  squad- 
roDy  as  observed  by  the  writer. 
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dosed  his  evidence  in  chief,  the  plaintiff,  to  rebut  the  same,  offered 
to  read  from  the  log-book  of  said  ship,  at  a  date  after  her  said  arrival, 
to  wit, ''  that  on  the  16th  day  of  October,  1840,  at  the  said  island,  a 
certain  Leo  Weaver  and  Henry  Waltham,  two  of  the  crew  of  said 
ship,  were  flogged  thereon,  the  first  with  sixteen  lashes,  and  the  last 
with  eighteen  lashes,  for  desertion,  insolence,  and  neglect  of  duty ; 
and  that  the  same  did  not  appear  by  said  log-book  to  have  been 
done  by  the  sentence  of  a  court-martial;  but  the  court  refused  said 
offered  evidence,  and  the  plaintiff  excepts  thereto. 

Fifth  Bill  of  Exertions. 

^^  Upon  the  further  trial  of  this  case,  after  the  evidence^  contained 
in  the  aforegoing  exceptions  made  part  hereof  had  been  given,  and 
after  the  plaintiff  and  defendant  had  both  closed  their  evidence  in 
chief,  and  after  the  defendant  had  given  evidence  that  he  had,  subse- 
quent to  the  sailing  of  the  said  squadron,  shown  marks  of  favor  to 
the  plaintiff,  and  had  promoted  him  to  the  rank  of  corporal,  in  order 
to  repel  any  inferences  of  malice  on  his  part  towards  the  plaintiff;  but 
the  plaintiff  offered  evidence  tending  to  prove  that  the  defendant 
claimed  his  right  to  hold  the  plaintiff  in  the  said  squadron  under  and 
by  virtue  of  an  act  of  congress,  approved  March  2, 1837,^  entitied 

"  An  act  to  provide  for  the  enlistment  of  boys,  &c."  And 
[  *393  ]  further  offered  to  prove  *that  the  defendant  had  failed,  and 

refused  to  certify,  as  required  by  said  act,  by  reason  whereof 
the  plaintiff  had  been  and  was  denied  the  benefit  of  the  additional 
pay,  as  is  by  said  act  provided.  And  the  plaintiff  offered  this  evi- 
dence to  rebut  that  of  the  defendant,  and  to  show  a  continuing 
malice  on  his  part  towards  the  plaintiff;  but  the  court  refused  the 
said  offered  evidence,  and  the  plaintiff  excepts. 

Sixth  BUI  of  Exceptions, 

''  On  the  further  trial  of  this  case,  and  after  the  evidence  contained 
in  the  aforegoing  exceptions,  made  part  hereof,  and  after  the  evidence 
in  chief  on  both  sides  had  been  closed,  and  after  the  defendant  had 
^  given  evidence  to  prove  that  at  the  time  the  plaintiff  was  confined  in 
said  fort  there  were  merchant  seamen  of  the  United  States  confined 
there,  for  the  purpose  thereby  of  inferring  a  knowledge  by  tiie  defend- 
ant*  that  said  fort  was  a  proper  place  for  the  imprisonment  of  the 
plaintiff:  — 

^<  The  plaintiff,  by  way  of  rebutting  the  same,  offered  evidence 
tending  to  prove  that  it  was  a  general  and  uniform  practice  and 
custom  in  the  naval  service  at  the  time  aforesaid,  and  long  before, 

^  5  State,  at  Large,  153. 
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as  well  established,  to  confine  on  the  armed  ships  of  the  United 
States  in  any  foreign  port,  any  and  all  merchant  seamen  of  the 
United  States,  who  might  there  deserve  such  confinement  by  reason 
of  their  own  ship  or  master  not  being  able  to  confine  them ;  which 
offered  evidence  the  court  refused,  and  the  plaintiff  excepts  thereto." 

Mapj  for  the  plaintiff. 

Bradley^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  401  ] 
This  case  was  before  the  court  on  a  former  occasion,  and 

is  fully  reported  in  7  How.  89.  The  present  defendant  in  error  was 
then  the  plaintiff,  and  the  judgment  of  the  circuit  court  was  reversed, 
and  a  vemre  de  novo  awarded,  the  new  trial  to  be  governed  by  the 
principles  decided  by  this  court.  Upon  the  trial  under  the  mandate 
the  judgment  was  in  favor  of  the  present  defendant.,  and  the  plaintiff 
thereupon  brought  this  writ  of  error.  The  testimony,  so  far  as  the 
questions  of  law  upon  the  merits  are  concerned,  is  substantially  the 
same  with  that  offered  at  the  former  trial. 

The  case,  as  it  now  comes  before  the  court,  is  somewhat  confused 
by  the  number  of  instructions  asked  for  by  the  counsel  for  the  differ- 
ent parties,  and  which  are  merely  given  or  refused,  without  any 
explanatory  instructions  by  the  court  itself.  This  mode  of  proceed- 
ing complicates  the  case  and  makes  it  difficult  to  understand,  from 
the  exceptions,  what  principle  of  law  the  circuit  court  intended  to 
decide. 

•  But  it  would  seem,  from  the  various  instructions  moved  [  *  402  ] 
for  by  counsel  and  given  or  refused,  that  the  court  likened 

the  case  to  a  suit  for  a  malicious  prosecution,  and  supposed  it  was 
to  be  governed  by  the  same  principles.  And  if  the  circuit  court 
understood  the  opinion  of  this  court  to  be  placed  on  that  gjround, 
they  were  evidently  mistaken.  For  by  referring  to  the  report  of  the 
case,  in  page  130,  it  will  be  seen  that  the  court  said,  in  express  terms, 
^  that  for  acts  beyond  his  jurisdiction,  or  attended  with  circumstances 
of  excessive  severity,  arising  firom  ill-will  or  a  depraved  disposition, 
or  vindictive  feeling,  he  can  claim  no  exemption." 

The  case  has  no  analogy  to  a  suit  for  a  malicious  prosecution. 
That  action  will  lie  only  in  cases  where  a  legal  prosecution  has  been 
carried  on  without  a  probable  cause«  Johnston  v,  Sutton,  1  D.  &  E. 
524.  The  action  was  originally  applied  to  criminal  proceedings ;  to 
cases  where  a  party  had  maliciously,  and  without  probable  cause, 
procured  the  plaintiff  to  be  indicted  ur  arrested  for  an  offence  of 
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which  he  was  not  guilty.  In  cases  of  that  kind,  where  tlie  facts  are 
admitted,  or  found  by  the  jury,  the  court,  and  not  the  jury,  decide 
whether  there  was  probable  cause  or  not  for  the  prosecution ;  and  if 
there  was  probable  cause,  an  action  for  malicious  prosecution  will 
not  lie,  although  the  party  who  procured  the  arrest  or  indictment  was 
actuated  by  malicious  motives.  And  the  reason  for  the  rule,  as  stated 
by  Blackstone,  3  Com,  126,  is,  "  that  it  would  be  a  very  great  discour- 
agement to  public  justice  if  prosecutors,  who  had  a  tolerable  ground 
of  suspicion,  were  liable  to  be  sued  at  law  whenever  their  indict- 
ments miscarried."  The  action  has  been  extended  to  civil  as  well 
as  criminal  cases  where  legal  process  has  been  maliciously  used 
against  another  without  probable  cause.  But  the  action  for  a  ma- 
licious prosecution  is  the  only  one  in  which  the  party  is  not  liable, 
although  he  acts  from  malicious  motives,  and  has  inflicted  unmerited 
injury  upon  another.  The  rule  is  not  of  a  character  to  recommend 
it  to  favor ;  nor  to  induce  a  court  of  justice  to  extend  it  beyond  the 
limits  to  which  it  has  heretofore  been  confined.  And  this  is  not  an 
action  for  a  malicious  prosecution;  but  for  an  assault  and  false 
imprisonment  And  whether  the  acts  charged  were  done  or  not, 
and  what  motives  actuated  the  defendant,  are  questions  of  fact 
exclusively  for  the  jury ;  and  probable  cause  or  not  is  of  no  further 
importance  than  as  evidence  to  be  weighed  by  them  in  connection 
with  all  the  other  evidence  in  the  case,  in  determining  whether  the 
defendant  acted  from  a  sense  of  duty  or  from  ill-will  to  the  plaintiff. 
It  is  an  action  by  a  marine  against  his  commanding  officer,  for  pun- 
ishment inflicted  upon  him  for  refusing  to  do  duty,  in  a  for- 
[  *  403  ]  eign  port,  upon  the  ground  that  the  time  of  his  *  enlistment 
had  expired,  and  that  he  was  entitled  to  Ms  discharge.  The 
case  is  one  of  much  delicacy  and  importance  as  regards  our  naval 
service.  For  it  is  essential  to  its  security  and  efficiency  that  the 
authority  and  command  confided  to  the  officer,  when  it  has  been 
exercised  from  proper  motives,  should  be  firmly  supported  in  the 
courts  of  justice,  as  well  as  on  shipboard.  And  if  it  is  not,  the  flag 
of  the  United  States  would  soon  be  dishonored  in  every  sea.  But 
at  the  same  *  time  it  must  be  borne  in  mind  that  the  nation  would 
be  equally  dishonored,  if  it  permitted  the  humblest  individual  in  its 
service  to  be  oppressed  and  injured  by  his  commanding  officer,  from 
malice  or  ill-will,  or  the  wantonness  of  power,  without  giving  him 
redress  in  the  courts  of  justice. 

At  the  time  these  events  happened,  Captain  Wilkfis  was  in  a  dis- 
tant sea,  charged  with  the  execution  of  a  high  public  duty.  He  was 
bound,  by  all  lawful  means  in  his  power,  to  preserve  the  strength  and 
efficiency  of  the  squadron  intrusted  to  his  care,  and  was  equally 
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bound  to  respect  the  rights  of  every  individual  under  his  command 
It  is  hardly  necessary  to  inquire,  whether  the  plaintiff  was  or  was 
not  entitled  to  his  discharge  at  the  time  he  demanded  it.  It  is,  how- 
ever, very  clear  that  he  was  not.  But  to  guard  against  a  miscon- 
struction of  this  opinion,  it  is  proper  to  say  that  the  right  to  deter- 
mine the  question  was,  for  the  time  being,  in  Captain  Wilkes.  In 
his  position  as  commander,  the  law  not  only  confened  upon  him  this 
power,  but  made  it  his  duty  to  exercise  it.  If,  in  his  judgment,  the 
plaintiff  was  entitled  to  his  discharge,  it  was  his  duty  to  give  it,  even 
if  it  was  inconvenient  to  weaken  the  force  he  commanded.  But  if 
he  believed  he  was  not  entitled,  it  was  his  duty  to  detain  him  in  the 
service.  Captain  Wilkes  might  err  in  his  decision.  But  that  decis- 
ion, for  the  time  being,  was  final  and  conclusive;  and  it  was  the  duty 
of  the  plaintiff  to  submit  to  it,  as  the  judgment  of  the  tribunal  which 
he  was  bound  by  law  to  obey ;  and  fot.  any  error  of  judgment  in  this 
respect,  no  action  would  lie  against  the  defendant. 

Nor  did  the  belief  of  the  plaintiff  as  to  his  rights  farnish  any  justi- 
fication for  his  disobedience  to  orders.  For  there  would  be  an  end  of 
all  discipline  if  the  seamen  and  marines  on  board  a  ship  of  war,  on 
a  distant  service,  were  permitted  to  act  upon  their  own  opinion  of 
their  rights,  and  to  throw  off  the  authority  of  the  commander  when- 
ever they  supposed  it  to  be  unlawfully  exercised.  And  whether  the 
plaintiff  was  legally  entitled  to  his  discharge  or  not,  his  disobedience, 
when  the  question  had  been  decided  against  him  by  the  proper  tri- 
bunal, was  an  act  of  insubordination  for  which  he  was  liable  to 
punishment. 

So,  too,  as  regards  the  degree  of  punishment  to  which  he  was  sub- 
jected. It  was  the  duty  of  Captain  Wilkes  to  maintain 
*  proper  discipline  and  order  among  the  officers  and  men  [  *  404 } 
under  his  command,  and  if  a  spirit  of  disobedience  and  in- 
subordination manifested  itself  in  the  squadron,  he  was  bound  to 
suppress  it ;  aiid  he  might  use  severe  measures  for  that  purpose,  if 
he  deemed  such  measures  necessary.  And  if,  in  his  judgment,  the 
continued  refusal  of  the  plaintiff  to  do  duty  made  it  proper  to  confine 
him  on  shore,  rather  than  on  shipboard,  in  order  to  reduce  him  to 
obedience,  —  or  necessary  as  an  example  to  deter  others  firom  a  like 
offence,  he  was  justified  in  so  doing ;  and  while  l\e  acted  honestly 
and  from  a  sense  of  duty,  and  with  a  single  eye  to  the  welfare  of  the 
service  in  which  he  was  engaged,  the  law  protects  him.  He  is  not 
liable  to  an  action  for  a  mere  error  in  judgment,  even  if  the  jury  sup- 
pose that  milder  measures  would  have  accomplished  his  object. 

But|  on  the  other  hand,  he  was  equally  bound  to  respect  and  pro- 
tect the  rights  of  those  under  his  command,  and  to  cause  them  to  be 

VOL.   XIX.  18 
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respected  by  others ;  to  watch  over  their  health  and  comfort ;  and, 
above  all,  never  to  inflict  any  severer  or  harsher  punishment  than  he, 
at  the  time,  conscientiously  believed  to  be  necessary  to  maintain  dis- 
cipline and  due  subordination  in  his  ships.  The  almost  despotic 
powers  with  which  the  law  clothes  him,  for  the  time,  and  which  are 
absolutely  necessary  for  the  safety  and  efiiciency  of  the  ship,  make  it 
more  especially  his  duty  not  to  abuse  it  And  if,  from  malice  to  an 
individual,  or  vindictive  feeling,  or  a  disposition  to  oppress,  he  in- 
flicted punishment  beyond  that  which,  in  his  sober  judgment,  he 
would  have  thought  necessary,  he  is  liable  to  this  action. 

This  is  not  a  case  where  the  punishment  alleged  to  have  been  in- 
flicted, was  forbidden  by  law,  or  beyond  the  power  which  the  law 
confided  to  him.  For,  in  such  a  case,  he  would  be  liable  whatever 
were  his  motives.  But  the  fact  to  be  ascertained  in  this  case  is, 
whether,  in  the  exercise  of  that  discretion  and  judgment  with  which 
the  law  clothed  him  for  the  time,  and  which  is  in  the  nature  of  judi- 
cial discretion,  he  acted  firom  improper  feelings,  and  abused  the  power 
confided  to  him  to  the  injury  of  the  plaintifl*. 

The  case,  therefore,  turns  upon  the  motive  which  induced  Captain 
Wilkes  to  inflict  the  punishments  complained  of.  And  this  question 
is  one  exclusively  for  the  jury,  to  be  decided  by  them  upon  the  whole 
testimony.  And  the  rule  of  law  by  which  they  must  be  governed  in 
making  up  their  verdict,  is  contained  in  a  single  proposition.  It  is 
this:  — 

If  they  believe,  from  the  whole  testimony,  that  the  defendant,  in 
all  the  acts  complained  of,  was  actuated  alone  by  an  upright  inten- 
tion to  maintain  the  discipline  of  his  command  and  the  interest  of 
the  service  in  which  he  was  engaged,  then  the  plaintiff  is 
[  •406  ]  not  •  entitled  to  recover.  But,  if  they  find  that  the  punish- 
ment of  the  plaintiff  was  in  any  manner,  or  in  any  degree, 
increased  or  aggravated  by  malice  or  a  vindictive  feeling  towards  him 
on  the  part  of  Captain  Wilkes,  or  by  a  disposition  to  oppress  him, 
then  the  plaintiff  is  entitled  to  recover. 

And,  in  deciding  this  question,  they  are  to  take  into  consideration 
the  service  in  which  Captain  Wilkes  was  engaged ;  the  place  where 
these  transactions  happened ;  the  condition  of  the  vessels  under  his 
command ;  the  spirit  and  temper  of  the  marines  and  seamen,  as  he 
understood  it  to'  be,  in  his  own  vessel  and  the  other  vessels  of  the 
squadron,  gathering  his  knowledge  from  his  own  observation  as  well 
as  the  information  of  others ;  also  the  nature  and  character  of  the 
voyage  yet  before  him,  and  which  it  was  his  duty,  if  possible,  to  ac- 
complish ;  and  how  far  the  conduct  and  example  of  the  plaintiff 
might,  in  the  judgment  of  the  defendant,  be  calculated  to  embanrass 
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or  frostrate  it  altogether,  unless  he  was  reduced  to  obedience.  And^ 
further,  that,  under  the  order  to  imprison  him  in  the  fort,  if  the  jury 
believe  it  to  be  truly  stated  in  the  defendant's  testimony,  the  plaintiff 
was  left  at  liberty  ta  relieve  himself  from  confinement  at  any  moment 
by  returning  to  his  duty. 

But,  on  the  other  hand,  the  jury  must  likewise  take  into  considera- 
tion the  different  punishments  he  received ;  his  confinement  in  the 
fort  on  shore ;  the  situation  and  condition  of  the  place ;  the  character 
of  the  persons  by  whose  authority  it  was  governed ;  his  food ;  his 
clothing  and  general  treatment;  and  whether  Captain  Wilkes,  through 
proper  officers,  inquired  into  his  treatment  and  condition  during  the 
time  of  his  confinement.  For,  certainly,  when,  from  whatever  mo- 
tives, he  had  placed  him  out  of  the  protection  which  the  ordinary 
place  of  confinement  on  shipboard  afforded,  in  a  prison  belonging  to, 
and  under  the  control  of,  an  uncivilized  people,  it  was  his  duty, 
through  proper  and  trustworthy  officers,  to  inquire  into  his  situation 
and  treatment,  and  to  see  that  it  was  not  cruel  or  barbarous  in  any 
respect ;  and  that  he  did  not  suffer  for  the  want  of  those  necessaries 
wluch  the  humanity  of  civilized  countries  always  provides  even  for 
the  hardened  offender. 

As  to  the  questions  of  evidence,  we  think  the  letter  of  Mr.  Emmons, 
with  the  papers  attached  to  it,  mentioned  in  the  first  exception,  was 
properly  admitted,  since  it  was  calculated  to  make  an  impression  on 
the  mind  of  Captain  Wilkes  as  to  the  temper  and  disposition  of  the 
marines  in  one  of  the  vessels  composing  the  squadron. 

But  the  proceedings  of  the  courts-martial,  mentioned  in  the 
second  exception  in  the  cases  of  Ward  and  Biley,  ought  not  to  have 
been  received.  For  some  of  the  offences  with  which  they 
•  were  charged,  were  committed  a  long  time  before  the  [  *  406  ] 
refusal  of  the  plaintiff  to  do  duty,  and  were  not,  therefore, 
fliny  evidence  of  a  spirit  existing  at  that  time.  And  when  the  testi- 
mony in  this  exception  is  rejected,  that  offered  by  the  plaintiff  in  the 
third  exception  to  rebut  it,  will  also  be  inadmissible,  although  it 
wonld  be  legal  and  admissible  if  the  proceedings  of  the  courts-martial 
could  be  legally  received.  But  the  evidence  stated  in  both  of  these 
exceptions  ought  to  have  been  refused. 

The  evidence  stated  in  the  fourth  exception,  as  to  the  punishment 
of  Weaver  and  Waltham,  was  properly  rejected,  as  it  can  have  no 
application  to  the  matter  in  issue. 

The  opinion  in  the  fifth  exception  is  also  coned  For,  it  appears 
from  record  that  Captain  Wilkes  claimed  the  right  to  detain  the 
plaintiff  in  service  during  the  cruise,  under  the  contract  made  by  the 
plaintiff  with  Commodore  Jones,  in  October,  1837,  and  not  under 
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the  act  of  March  2, 1837.     He  could  not,  therefore,  certify  that  he' 
had  detained  him  under  that  act 

But  the  testimony  offered  by  the  plaintiff  in  the  sixth  exception 
ought  to  have  been  received.  For,  after  the  defendant  had  offered 
testimony  to  show  that  American  seamen  were  confined  in  the  fort 
at  the  time  the  plaintiff  was  imprisoned  there,  the  plaintiff  had  a 
right  to  show  that  it  was  not  the  usual  place  of  confinement,  and 
that  refractory  seamen,  who  could  not  be  safely  confined  on  board 
their  own  vessels,  were  unifomdy  or  generally  confined  on  board 
American  ships  of  war.  The  testimony  on  the  paart  of  the  defendant 
was  admissible  to  show  that  he  was  not  actuated  by  vindictive  feel- 
ings in  imprisoning  the  plaintiff  in  the  fort,  and  that  offered  by  the 
plaintiff  to  rebut  it,  and  to  show  the  contrary.  But  neither  was  ad- 
missible for  any  other  purpose.  And  it  is  for  the  jury  to  consider 
what  degree  of  weight,  if  any,  the  testimony  on  either  side  mentioned 
in  this  exception  is  entitled  to,  in  deciding  upon  the  motives  of 
Captedn  WiUces,  taking  it  in  connection  with  all  the  evidence  in  the 
case. 

These  six  exceptions  are  the  only  ones  which  relate  to  questions 
of  evidence.  The  rest  of  them  apply  to  the  merits  of  the  case,  and 
to  the  principles  of  law  by  which  it  is  governed.  Upon  these,  we 
have  already  expressed  the  opinion  of  the  court,  without  deeming  it 
necessary  to  specify  each  particular  instruction  given  or  refused,  that 
ought,  in  our  judgment,  to  be  affirmed  or  reversed.  We  have  already 
said  that  there  is  but  a  single  question  of  law  and  but  one  instruction 
proper.  And,  upon  the  grounds  and  for  the  reasons  hereinbefore 
stated,  the  judgment  of  the  circuit  court  must  be  reversed,  and  a 
venire  de  novo  awarded. 

16  H.  110. 


Jesse  Snead,  late  High  Sheriff  of  Henrico  County,  and  as  such. 
Administrator  de  bonis  non  of  Albert  Seekamp,  deceased.  Appel- 
lant, V.  Julia  M'Coull,  Widow  of  Neil  IVFCoull,  Charles  L. 
M'CouLL,  Administrator  de  bonis  non  of  Neil  M'Coull,  and  the 
said  Charles  L.  M'Coull,  Mary  P.,  Julia  L.,  and  John  Jambs 
M'Coull,  Heirs  of  Neil  M'Coull,  William  Selden,  and  Ed- 
mund Christian,  Marshal  of  the  Eastern  district  of  Virginia  et  aL 

12  H.  407. 

The  levy  of  a  ca.  sa.,  in  1817,  was  a  releane  of  the  judgment  lien  on  lands  of  the  debtor,  by 
the  law  of  Virginia ;  and  in  this  case  there  was  no  escape,  or  death  in  cnstodj,  to  rerire 
Che  lien,  nor  was  any  execution  lien  created  by  the  10th  section  of  the  Virginia  act  of  I819, 
which  applies  only  to  levies  commenced  after  the  date  of  the  act. 

Taking  the  poor  debtor's  oath,  under  the  act  of  congress  of  January  6,  1800,  (2  Stats,  at 
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Lttige,  4,)  did  not  jreviTe  a  jndgment  lien,  nor  did  a  deed  of  aasignment  of  his  property  by 
the  debtor  to  the  marshal. 
Leare  to  amend  was  properly  refused  by  the  circuit  court,  at  the  hearing,  as  the  proposed 
amendment  would  have  presented  a  new  case. 

The  case  is  stated  in  the  opinion  of  the  court 
JohnsoUj  for  the  appellant. 
Robinson^  contra. 

•  Daniel,  J.,  deUvered  tiie  opinion  of  the  court.  [  *  409  J 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 

United  States  from  the  eastern  district  of  Virginia,  dismissing  the 
bill  of  the  appellant  who  was  plaintiff  in  that  court 

On  the  3d  of  December,  1814,  Seekamp's  administrators  recovered 
a  judgment  in  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Virginia,  against  NeUl  IVTCoull,  for  (5,688  damages  and 
costs.  In  February,  1817,  this  judgment  was  affirmed  with  costs, 
and  damages  at  the  rate  of  six  per  centum,  for  which  the  circuit  court 
gave  judgment  accordingly,  in  May,  1817,  when  the  mandate  was 
produced. 

*  On  the  jndgment  a  ca.  so.  issued  the  29th  of  July,  1817,  [  *  410  ] 
which  was  returned  executed  upon  IVTCouU,  and  a  bond 

taken,  with  condition  that  he  should  remain  within  the  bounds  of 
the  superior  court  of  Henrico  county.  Ttiis  admission  to  the  jail 
limits  seems  to  have  been  under  the  act  of  congress  of  January  6, 
1800,  2  Stats,  at  Large,  4,  expounded  in  United  States  v.  Knighl^  14 
Pet  316.  See  13  Hen.  Stat  373,  §  37,  and  1  Rev.  Code  of  1819, 
535,  §  80. 

In  what  way  ISFCoull  got  back  into  the  custody  of  the  marshal 
does  not  clearly  appear ;  and  perhaps  it  is  not  material.  He  seems 
while  imprisoned  to  have  petitioned  to  have  administered  to  |;iim  the 
oath  prescribed  by  the  act  of  congress,  for  the  relief  of  persons  im- 
prisoned for  debt  The  oath  was  administered  on  the  18th  of  July, 
1821,  and  AFCoull  then  discharged  from  his  imprisonment  on  this 
jadgment 

Although  this  proceeding  was  under  the  act  of  congress,  which 
has  no  provision  reqidring  a  conveyance  from  the  debtor,  a  deed 
seems  to  have  been  executed  by  M'Coull,  under  the  idea  that  the 
state  law  in  1  Rev.  Code  of  1819,  p«  537,  was  in  some  way  to  be  ap- 
plied to  the  case.  The  deed  is  to  John  Pegram,  then  marshal  of  the 
eastern  district  of  Virginia,  and  conveys  to  him  and  his  successors  in 
office,  to  be  disposed  of  according  to  law,  such  interest  as  M'Coull, 
on  the  day  of  his  discharge,  had  in  any  lands  or  other  property 

18  • 
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stating,  however,  on  the  face  of  the  deed,  that  all  the  property  had 
theretofore  been  conveyed  by  deeds  of  record. 

It  appears  that  on  the  20th  of  September,  1812,  a  tract  of  land  in 
Henrico,  known  by  the  name  of  Marion  Hill,  was  conveyed  by  Wal 
ter  Shelton,  as  commissioner,  to  M'Coull,  and  by  IVTCoull  to  John 
Parkhill,  as  trustee,  to  secure  the  purchase-money.  M'CouU  paid  to 
Shelton  the  money  secured  by  this  deed  of  trust,  but  failed  to  get  a 
deed  of  release  from  Parkhill. 

Between  June,  1814,  and  December,  1817,  M'CouU  sold,  and  by 
deeds  of  bargain  and  sale  conveyed,  to  individuals,  certain  lots  which 
were  part  of  the  Marion  Hill  tract 

M'Coull  died  intestate,  leaving  a  widow,  Julia,  and  five  children, 
to  wit :  Ann,  Charles  L.,  Mary  P.,  Julia  L.,  and  John  J.,  the  last  three 
of  whom  were  infants  when  this  suit  was  brought. 

On  the  19th  of  February,  1829,  by  an  agreement  under  seal,  the 
widow  and  two  eldest  children  of  M'Coull,  in  consideration  of  $1,000, 
transferred  and  surrendered  to  William  Selden,  a  certain  part  of  the 
Marion  Hill  tract ;  it  being  agreed  that  if  they  should,  within  six 
years,  make  to  Selden  a  good  title,  he  should  in  addition 
[  •  411  ]  pay  to  them,  or  their  order,  $20  for  each  acre  to  which  *  such 
good  title  should  be  made,  and  if  within  the  six  years  they 
should  not  make  him  a  good  title,  then  they  were  to  surrender  all 
right  of  property  as  well  as  possession. 

On  the  14th  of  September,  1829,  a  deed  of  release  was  made  from 
Parkhill  and  Shelton,  (the  parties  to  the  deed  of  trust  of  the  20tti  of 
September,  1812,)  to  Selden,  which,  after  reciting  Selden's  purchase 
of  part  of  the  Marion  Hill  tract,  (supposed  to  be  of  100  acres,)  and 
the  desire  of  the  widow  and  heirs  Hiat  a  deed  of  release  should  be  exe- 
cuted to  Selden  for  that  part,  contains  a  full  release  of  the  legal  title 
from  Parkhill  to  Selden. 

About  fourteen  years  after,  M'Coull  was  discharged  as  an  insolvent, 
to  wit :  in  May,  1835,  Seekamp's  administrators  filed  their  original 
bill,  claiming  that  by  their  judgment  they  acquired  a  Hen  upon  the 
lands  of  M'Coull ;  eJleging  that  of  the  land  purchased  from  Shelton 
a  considerable  portion  remained  in  M'Coull's  possession  unsold  at 
the  date  of  the  deed  to  Pegram,  <<  which  by  the  provisions  of  the  said 
deed  was  subjected  to  the  payment  of  the  said  judgment ; "  charging 
that  Selden  purchased  with  knowledge  of  the  said  judgment  and  of 
the  deed  to  Pegram,  given  to  secure  it ;  that  Selden  knowing  from  the 
situation  of  the  afiisdrs  of  M'Coull,  and  the  lien  of  the  plaintiffs,  that 
no  good  title  could  be  made  him  by  the  widow  and  heirs  of  M'Coull, 
did  in  fact  pay  them  a  very  trivial  consideration  for  the  said  one  hun- 
dred acres,  compared  with  the  full  value  thereof ;  and  claiming  thai 
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they  have  a  valid  subsisting  lien  upon  the  said  one  hundred  acres,  and 
that  the  same  should  be  applied  in  satisfaction  of  their  judgment. 

The  bill  also  mentions  certain  lauds  sold  and  conveyed  by  Bart- 
iett  Still  to  M'Coull,  states  that  these  lands  remained  in  M'Coull's 
possession  till  his  death,  and  claims  that  they  are  liable  under  the 
deed  to  Pegram  to  satisfy  said  judgment 

The  plaintiffs  further  claim  that  they  have  a  right  to  subject  all  the 
other  lands  and  property  conveyed  in  said  deed  executed  for  their 
benefit,  to  the  satisfaction  of  said  judgment  in  whatever  hands  they 
may  be  found,  as  said  deed  operated  to  bind  the  property  thereby 
conveyed,  from  the  date  of  its  admission  to  record. 

The  bill  makes  defendants,  the  widow,  heirs,  and  administrators 
of  IVFCoull,  William  Seidell,  and  Edmund  Christian,  the  successors 
(as  marshal)  of  John  Pegram,  and  besides  asking  certain  discoveries, 
prays  the  court  to  decree  a  sale  of  the  said  one  hrmdred  acres  of  land 
conveyed  Selden,  and  the  two  parcels  conveyed  by  Still  to  M'Coull, 
and  whatever  land  or  other  property,  subject  to  the  debt  of  Seekamp's 
administrators,  may  have  descended  or  come  to  the  hands  of  the 
widow  and  heirs  of  M'Coull,  and  that  so  much  of  the  pro- 
ceeds of  said  sale  as?  may  be  necessary  *to  pay  off  and  dis-  [  *412  ] 
charge  said  judgment  with  interlest  and  costs,  may  be  ap- 
plied in  satisfaction  thereof. 

Selden  alone  filed  answer.  In  this  answer,  he  insists  that  by  the 
deed  of  September  14, 1829,  firom  Parkhill  and  others,  the  legal  title 
is  vested  in  him,  and  states,  that  being  aw^are  of  many  outstanding 
incumbrances  upon  the  equitable  right,  he  has  endeavored  to  take  in 
those  incumbrances  which  gave  preferable  liens. 

The  answer  of  Selden  sets  forth,  amongst  other  incumbrances 
prior  in  time  to  the  deed  to  Pegram,  one  created  by  a  judgment  of 
Taylor  and  Hay  rendered  in  their  favor  in  April,  1821,  in  a  state  court 
of  Virginia,  against  M'Coull,  and  a  ca,  sa,  levied  on  his  body  the 
28th  of  April,  1821,  under  which  he  was  discharged  the  21st  of  July, 
1821,  by  taking  the  oath  of  an  insolvent  debtor ;  and  states  that  Sel- 
cien,  being  advised  that  this  execution  of  ca.  sa.  being  levied  after  the 
1st  of  January,  1820,  when  the  act  in  the  1st  vol.  of  Rev.  Code  of 
1819,  p.  528,  §  10,  commenced,  bound  the  real  estate  of  M'Coull  from 
the  time  when  it  was  levied,  obtained  an  assignment  of  this  judg- 
ment from  the  representatives  of  William  Dandridge,  for  whose  ben- 
efit the  judgment  was  obtained.  This  lien  being  prior  to  the  date  of 
the  deed  to  Pegram,  under  which  the  plaintifis  claim,  he  insists  has 
preference  over  their  claim. 

He  insists  that  the  lien  of  the  plaintiff's  judgment  was  extinguished 
by  the  levy  of  his  execution  on  the  body  of  M'Coull,  and  that  the 
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plaintiff  can  have  no  other  lien  on  the  property  of  M'CouU,  except 
the  deed  made  to  Pegram,  That  amongst  the  deeds  made  by  IVTCoull 
prior  to  that  last  mentioned,  was  one  bearing  date  on  the  26th  day 
of  May,  1814,  and  another  on  the  2d  of  January,  1821,  for  the  ben- 
efit, amongst  others,  of  the  wife  of  M'Coull,  in  consideration  of  the 
relinquishment  of  her  dower  in  the  property  of  her  husband,  sold  and 
aliened  by  him  ;  which  deeds,  as  Selden  claims  also  under  the  widow 
and  heirs  of  JNCCouU,  he  insists  should  enure  to  his  protection  against 
the  claim  of  the  plaintiff.  After  this  answer  an  order  was  made  June  6, 
1836,  giving  leave  to  the  plaintiff  to  amend  his  bill.  Nothing  wad 
done  under  this  leave  for  six  years,  namely,  until  June  9,  1842,  when 
a  bill  of  revivor  was  filed  in  the  name  of  the  administrator  de  bonis 
nonj  of  Seekamp  against  Charles  L.  M'Coull,  administrator  of  Neill 
M'Coull.  By  an  order  made  on  the  19th  of  December,  1843,  it  is 
stated  that  the  suit  was  abated  as  to  the  widow  of  M'Coull,  and 
that  the  plaintiff  had  by  leave,  on  that  day,  filed  an  amended  bill, 
making  defendants,  the  representatives  of  Dandridge,  for  whose  ben- 
efit the  judgment  in  favor  of  Taylor  and  Hay  had  been  rendered,  and 

that  those  representatives  had  filed  their  answer. 
[  •  413  ]       •  This  answer  insists  that  the  lien  of  the  representatives 

of  Dandridge  (claiming  through  Taylor  and  Hay)  is  prefer- 
able to  that  of  the  plaintiff;  that  the  plaintiff,  by  taking  his  ca.  sa^ 
released  the  lien  of  his  judgment,  and  can  claim  only  by  force  of  the 
surrender  made  by  M'Coull  when  he  took  the  insolvent  oath ;  the  ca. 
S(Jk  of  Taylor  and  Hay,  levied  the  28th  of  April,  1821,  constituted  (by 
force  of  the  statute  of  Virginia)  a  lien  on  lands  from  the  time  of  levy, 
which  gave  their  claim  a  priority  over  that  of  the  plaintiff;  that  more- 
over, Taylor  and  Hay  (and  in  their  stead  the  representatives  of 
Dandridge)  have  a  right  to  be  substituted  for  James  Carter  and  John 
M'Coull,  (sureties  for  Neill  M'Coull  to  Taylor  and  Hay,)  for  whose 
benefit  there  was  executed  a  deed  of  the  10th  of  January,  1821. 

The  cause  was  argued  at  the  May  term  of  1846,  and  the  court 
took  time  to  consider ;  at  the  June  rules  of  the  court  in  1848,  a  no* 
tice  was  issued  by  Seekamp's  administrator,  that  he  would  apply  fot 
leave  to  file  an  amended  and  supplemental  bill,  which  application 
being  opposed  on  the  part  of  Selden  and  of  those  who  had  become 
some  time  previously  purchasers  from  him,  the  court  on  the  7th  of 
June,  1849,  after  hearing  the  petition  and  the  objections  made  there- 
to, refused  leave  to  file  the  proposed  bill  either  as  an  amended  or 
supplemental  bill,  and  de<^eed  that  the  bill  of  the  complainants  be 
dismissed  with  costs. 

The  important  question  upon  this  record,  and  that  upon  the  de- 
termination of  which  the  decree  of  the  circuit  court  should  be  affirmed 
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cxr  reversed,  is  a  queetioD  of  priority  between  these  parties,  growing 
out  of  their  respective  acts  and  the  legal  consequences  flowing  from 
those  acts,  with  reference  to  the  subject  claimed  by  them  both,  as 
having  been  once  the  property  of  Neill  M'Coull,  from  whom  the 
rights  of  both  parties  are  deduced.  For  the  appellant,  it  is  insisted, 
that  by  op'eration  of  his  judgment  in  May,  1817,  the  levy  of  his  capias 
ad  satisfaciendum  on  that  judgment  in  July  of  the  same  year,  and  the 
discharge  from  custody  of  M'CouU  under  the  insolvent  law  of  the 
United  States,  and  his  deed  at  the  time  of  that  discharge  to  Pegram, 
the  marshal,  there  was  created  a  lien  in  behalf  of  the  appellant  on  all 
liie  property  held  by  M'Coull,  including  the  land  purchased  by  the 
defendant,  Selden,  creating  a  priority  in  favor  of  the  appellant  which 
neither  the  acts  nor  the  rights  of  Selden,  nor  of  others  deriving  titie 
from  M'Coull  subsequently  to  the  judgment,  execution,  and  deed 
above  mentioned,  could  devest.  On  behalf  of  Selden  and  those 
whom  he  is  intrusted  to  protect,  it  is  contended,  that  whatever  might 
have  been  the  capacity  of  the  appellant's  judgment  to  bind  the  lands 
of  M'Coull  from  the  date  of  the  judgment,  by  a  proceeding 
under  it  such  as  would  have  been  *  proper  to  maintain  and  [  *  414  ] 
enforce  that  lien,  yet  by  the  election  of  the  appellant  to  take 
the  body  of  M'CouU  and  to  retain  him  in  custody  from  1817  to  18th 
of  July,  1821,  the  lien  of  the  judgment  was  released,  and  quoad  all 
property  of  the  debtor  at  the  date  of  the  judgment  could  be  revived 
by  one  of  two  events  only,  namely,  the  escape  of  the  debtor  from 
prison,  or  his  death  whilst  in  custody,  the  occurrence  of  neither  of 
which  events  is  pretended.  That  the  act  of  congress  under  which 
M'Coull  was  discharged  as  an  insolvent  debtor,  created  or  preserved 
no  specific  lien,  and  the  deed  to  Pegram  could  have  no  such  effect, 
and  conveyed,  if  any  thing,  only  such  interest  as  M'Coull  possessed 
at  the  date  of  that  deed,  the  deed  itself  declaring  by  its  terms,  that 
all  the  property  of  M'Coull  had  been  theretofore  conveyed  by  prior 
conveyances  of  record.  That  by  the  acquisition  of  the  legal  title  to 
tiie  land  in  dispute  from  Parkhill,  to  whom  the  legal  title  had  been 
conveyed  by  M'Coull,  three  years  anterior  to  the  judgment  against 
him  by  the  appellant  and  the  purchase  by  Selden,  of  the  widow  and 
heirs  of  M'Coull,  and  the  assignment  to  him  of  the  lien  created  by  the 
judgment  in  favor  of  Taylor  and  Hay,  against  M'Coull,  and  the  dis- 
charge of  the  latter  under  a  capias  ad  satisfaciendum  sued  on  that 
judgment  and  executed  on  the  28th  of  April,  1821,  previously  to  the 
deed  to  Pegram,  Selden  had  obtained  a  complete  titie  to  the  land  in 
question,  which  could  not  be  overreached  or  affected  by  the  judgment 
of  the  appellant.  The  truth  or  the  incorrectness  of  the  positions 
assumed  by  these  parties  respectively,  must  be  settied  by  a  proper 
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construction  of  the  laws  of  the  State  within  which  the  land  in  dis- 
pate  is  situated,  and  within  which  all  the  proceedings  referred  to 
have  occurred. 

By  the  decisions  of  the  highest  tribunal  in  Virginia,  the  law  of  that 
State,  prior  to  the  statute  of  1819,  with  respect  to  the  lien  of  judg- 
ments, has  been  expounded  in  very  dose  conformity  with  the  common 
and  statute  law  of  England,  from  which  it  appears  to  have  been 
adopted.  Thus  we  find  it  laid  down  by  compUers  and  by  commen- 
tators "upon  the  law  of  England,  that  the  lien  of  judgments  upon  lands 
in  that  country  was  created  by  the  statute  de  mercatoribus,  also  styled 
the  Statute  of  Acton  BumeU,  11th  of  Ed.  L,  and  by  the  Statute  of 
Westminster  2d,  13th  Ed.  L  cap.  18,  by  the  latter  of  which  statutes 
the  writ  of  elegit  was  given  by  enacting,  that  "  he  who  recovereth  in 
debt  or  damages,  may  have  either  a  Jieri  facias  of  the  chattels  of  the 
debtor,  or  a  writ  on  which  the  sheriff  shall  deliver  to  him  all  the  chat- 
tels of  the  debtor,  saving  only  his  oxen  and  beasts  of  the  plough,  and 
half  of  his  land,  until  the  debt  be  levied  upon  a  reasonable  price  or 
extent."  Vide  Bacon's  Abridg.  tit  Execution  A,  referring  to  the 
statutes  above  mentioned,  and  citing  Hobart,  60,  and  2  Boll.  Abr. 

475. 
[  •  415  ]      •  It  is  said  by  Bacon,  on  the  authority  of  Dalton's  Sheriff, 

144,  that  the  statute  of  25th  Ed.  III.  cap.  17,  subjected  the 
person  of  the  debtor  and  gave  the  capias  ad  satisfaciendum  against 
him  in  debt,  detinue,  &c.,  in  the  case  of  a  common  person,  though  by 
this  same  compiler  it  is  said,  that  doubts  have  been  suggested  down 
to  a  period  as  late  as  the  time  of  Lord  Mansfield,  as  to  the  mode  by 
which  a  proceeding  existing  at  common  law  confessedly  in  behalf  of 
the  king  alone,  and  affecting  so  gravely  the  personal  liberty  of  the 
subject,  had  been  placed  at  the  discretion  of  private  persons.  Leav- 
ing these  questions  concerning  the  remote  origin  of  the  different 
modes  of  final  process,  as  belonging  peculiarly  to  the  province  of  the 
antiquary,  we  proceed,  so  far  as  is  necessary  for  the  decision  of  the 
case  before  us,  to  ascertain  the  effect  of  them  as  settled  by  judicial 
interpretation  in  England,  and  in  the  jurisprudence  of  Virginia,  upon 
which  by  custom  and  by  statutes  they  may  have  been  ingrafted. 
The  force  and  operation  of  these  different  modes  of  final  process  in 
England,  in  reference  both  to  the  parties  resorting  to  them  and  to 
those  on  whom  they  are  brought  to  bear,  will  be  seen  under  the  sev 
eral  divisions  of  the  titie  Execution  in  the  3d  vol.  of  Bacon.  They 
have  also  been  traced  with  his  characteristic  perspicuity  and  method 
by  Mr.  Justice  Blackstone,  from  p.  414  to  p.  421  of  the  3d  vol.  of  his 
Commentaries,  chap.  26.  In  3d  Bacon's  Abr.  Execution  D,  p.  393, 
the  law  is  thus  stated  :  "  When  the  plaintiff  has  judgment,  he  has  it 
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in  his  election  to  sue  out  what  execution  he  pleases ;  but  be  cannot 
regularly  take  out  two  different  executions  on  the  same  judgment, 
nor  a  second  of  the  same  nature  unless  upon  failure  of  satisfactiou 
of  the  first  Therefore,  if  the  plaintiff,  upon  a  judgment  or  recog- 
nizance at  common  law,  sues  out  an  elegit^  he  can  have  no  capias  ad 
satisfaciendum  afterwards  to  take  the  body,  because  he  hath  deter- 
mined  his  choice  by  that  writ  to  the  goods  and  chattels  and  a  moiety 
of  the  land,  which  being  entered  upon  the  record,  he  is  thereby  estop- 
ped, and  though  he  takes  but  an  acre  of  land  in  execution,  yet  it  is 
held  a  satisfaction  of  the  debt,  be  it  never  so  great,  because  in  time  it 
may  come  out."  The  exceptions  to  this  restriction  on  the  plaintiff's 
right  to  another  execution,  are  the  return  of  nihil  on  the  first,  and  the 
return  by  the  sheriff  that  he  hath  levied  only  on  the  goods  of  the  de- 
fendant ;  because  the  plaintiff  being  entitled  to  levy  on  the  land  also, 
should  not  be  precluded  firom  the  benefit  conferred  by  the  statute. 
Bat  if  the  land  be  delivered,  though  of  never  so  little  value,  that  will 
be  a  bar,  for  the  sheriff  hath  delivered  the  moiety  of  the  land  accord- 
ing to  the  statute.  For  this  are  cited  Bro.  Elegit ;  15  Boll  Abr.  896 ; 
Hob.  57  ;  5  Leon.  87 ;  2  Bulst.  97,  and  other  authorities.  In  con- 
formity with  the  law  as  just  stated,  is  the  doctrine  of  Mr. 
Justice  Blackstone,  who  *  concludes  his  remarks  upon  this  [  *  416  ] 
subject  in  the  following  words,  vol.  3,  p.  419 :  "  This  exe- 
cution or  seizing  of  lands  by  elegit  is  of  so  high  a  nature,  that  after 
it  the  body  of  the  defendant  cannot  be  taken,  but  if  execution  can 
only  be  had  of  the  goods  because  there  are  no  lands,  and  such  goods 
are  not  sufficient  to  pay  the  debt,  a  capias  ad  satisfaciendum  may 
then  be  had  after  the  elegit^  for  such  elegit  is  in  this  case  no  more 
than  a  fieri  facias^  so  that  body  and  goods  may  be  taken  in  execu- 
tion, or  lands  and  goods ;  but  not  body  and  land  too,  upon  any  judg- 
ment between  subject  and  subject  in  the  course  of  the  common  law." 
The  origin  and  effect  of  the  elegit  have  been  thus  dilated  upon,  as 
proper  to  define  the  foundation  and  effect  of  the  lien  of  a  judgment 
upon  lands,  to  show  that  it  mounts  no  higher  than  the  elegit  itself,  or 
the  capacity  of  the  judgment  creditor  to  resort  to  that  process,  and 
that  where  such  capacity  was  wholly  taken  away  or  suspended,  the 
lien  was  affected  in  the  same  degree.  With  regard  to  the  effect  of 
the  capias  ad  satisfaciendum  upon  the  rights  of  the  parties  to  a  judg- 
ment, we  are  told  by  Blackstone,  vol.  3,  p.  415,  that  "  the  writ  of  ca- 
pias ad  satisfaciendum  is  an  execution  of  the  highest  nature,  inasmuch 
as  it  deprives  a  man  of  his  liberty  till  he  makes  the  satisfaction 
awarded,  and,  therefore,  when  a  man  is  once  taken  in  execution  upon 
this  writ,  no  other  process  can  be  sued  out  against  his  lands  or  his 
goods," 
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So  in  3d  Bac  Abr.  tit  Execution  D,  p.  395,  it  is  said :  ^  l(  was 
formerly  held,  that  if  a  person  taken  on  a  capias  ad  satisfaciendum 
died  in  execution,  the  plaintiff  had  no  further  remedy,  because  he  had 
determined  the  choice  by  this  kind  of  execution,  which,  affecting  a 
man's  liberty,  is  esteemed  the  highest  and  most  rigid  in  the  law,  and 
for  this  are  cited  Foster  v.  Jackson,  Hob.  52 ;  Williams  v.  Cutteiis, 
Cro.  Jac.  136 ;  and  Bolt  Abr.  903 ;  and  it  has  been  ruled,  that  if  the 
plaintiff  consent  to  the  defendant  being  discharged  out  of  execution 
upon  an  agreement,  he  cannot  afterwards  retake  him,  although  the 
security  given  by  the  defendant  on  his  discharge  should  afterwards 
be  set  aside;  vide  4  Burr.  3482 ;  1  T.  B.  557  ;  2  East,  243.  And  as 
late  as  1806,  the  following  language  is  held  by  the  lord  chancellor  in 
the  case  ex  parte  Knownell,  13  Yes.  193 :  ^'  Considering  the  bank- 
ruptcy out  of  the  case,  it  is  dear  that  by  the  taking  the  body  in  exe- 
cution the  debt  is  satisfied  to  all  intents  and  purposes.  K  the  debtor 
being  in  execution  becomes  a  bankrupt,  the  creditor,  in  reason  and 
justice,  must  have  a  right  to  elect ;  not  having  contemplated  that 
event,  which  deprives  him  of  the  firuit  of  his  execution.  But  when 
the  commission  has  previously  issued,  and  tiie  creditor  therefore  takes 

his  execution,  apprised  of  the  disposition  to  be  made  of  the 
[  *  417  ]  effects,  and  that  there  may  be  a  *  certificate  and  has  his 

choice,  that  step  upon  the  same  reason  must  be  an  election, 
and  the  debt  is  satisfied,  whether  by  payment  or  by  having  the  body 
in  execution  is  not  material."  The  only  known  exceptions  to  the 
effect  of  the  capias  ad  satisfaciendum  executed  are,  1st,  the  provision 
of  the  statute  of  21st  Jac.  1st,  cap.  24,  that  if  the  defendant  shall  die 
while  charged  in  execution,  the  plaintiff  may,  after  his  death,  sue  out 
a  new  execution  against  his  land,  goods,  or  chattels;  and  the  instances 
of  an  escape  or  rescue  of  the  party  taken  in  execution ;  in  which  two 
last  instances  it  has  been  ruled  that,  although  the  sheriff  is  thereby 
liable  because  he  ought  to  have  taken  the  posse  comitattiSj  yet  the 
plaintiff  may  take  out  any  new  execution,  and  shall  not  be  compelled 
to  take  his  remedy  against  the  sheriff,  who  may  be  dead  or  insolvent. 
From  this  view  of  the  law,  as  ruled  by  the  English  courts,  the 
following  points  may  be  considered  as  conclusively  ruled  in  that 
country :  1.  That  the  lien  of  the  judgment  results  entirely  from  the 
right  of  the  plaintiff  to  elect  to  charge  the  goods  and  the  moiety  of 
the  lands  of  the  debtor.  2.  That  the  election  so  to  charge  them  by 
an  eleg^  executed,  discharges  from  liability  the  body  of  the  defend- 
ant and  the  remaining  moiety  of  the  lands.  3.  That  the  capias  ad 
satisfaciendum  executed,  is  pro  tanto  a  satisfaction  of  the  judgment, 
which  releases  jETTopno  vigore  any  previous  lien  upon  the  lands,  and 
inhibits  all  recourse  against  the  goods  and  chattels  or  lands  of  the 
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debtor,  with  the  exception?  of  the  ioBtancea  of  death,  whilst  charged 
in  execationi  or  of  an  escape  firom  prison,  or  a  rescue. 

Becuiring  now  to  the  laws  of  Virginia,  upon  these  same  subjects, 
we  find  as  early  as  the  year  1748,  23  George  II.,  the  statute  of  the 
colonial  legislature  beginning  with  the  following  preamble :  '<  Where- 
as, by  the  common  law  of  England  and  divers  acts  of  parliament, 
which  are  binding  upon  the  subjects  of  this  colony,  all  persons  recov- 
ering any  debt,  damages,  or  costs,  by  the  judgment  of  any  court  of 
record,  may,  at  their  election,  prosecute  writs  of  fieri  facias^  elegit^ 
and  capias  ad  satisfaciendum  within  the  year,  for  the  taking  of  the 
goods,  lands,  or  body  of  persons  against  whom  such  judgment  is  ob- 
tained, to  the  end  ^e  said  several  writs  issuing  out  of  any  of  the 
courts  of  record  within  this  dominion,  and  the  manner  of  executing 
and  returning  the  same  may  be  uniform,  and  the  mischiefs  arising 
from  incorrect  forms  and  insufficient  returns  of  such  writs  prevented, 
Be  it  enacted,  &c."  The  first  thing  which  strikes  the  attention  in 
reading  this  preamble  is  not  only  its  explicit  recognition  of  the  com- 
mon law  and  statutes  of  the  mother  country,  with  respect  to  the 
binding  force  and  operation  of  judgments,  but  also  of  the  modes,  and 
the  efiect  of  those  modes,  as  they  were  known  in  the  mother 
•country,  to  be  carried  into  operation.  Thus  it  is  declared  [  •418  ] 
that  there  shall  be  a  fieri  facias  for  taking  the  goods  —  an 
elegit  for  taking  the  lands,  and  a  capias  ad  satisfaciendum  for  taking 
the  body  of  any  person  against  whom  such  judgment  is  obtained. 
Not  only  are  these  forms  of  proceedings  adopted  with  the  import 
which  their  mere  terms  might  convey,  but  they  are  adopted  with 
direct  reference  to  the  common  law  and  statutes  of  England,  (and  of 
eourse  to  the  judicial  interpretations  of  the  law,)  as  decisive  of  tiieir 
operation  and  efEect  The  statute  then  proceeds  to  prescribe  the 
forms  of  these  several  writs,  and  the  returns  to  be  made  upon  them, 
following,  it  is  believed,  literally,  the  forms  in  the  courts  of  law  in 
England,  with  such  exceptions  only  as  the  difference  in  situation  and 
the  style  of  the  courts  rendered  indispensable ;  and  in  the  3d  and 
4th  sections  enacts  the  provisions  contained  in  the  stat  of  the  21st 
of  James  L  cap.  24,  authorizing  the  renewal  of  execution  against  the 
lands  and  goods  of  a  debtor  dying  in  execution,  and  protecting  the  title 
of  purchasers  from  the  prisoner  to  lands  bond  fide  sold  by  him  for  the 
payment  of  any  of  his  creditors,  at  whose  suit  he  shall  have  been  in 
execution,  and  the  money  paid  or  secured,  to  be  paid  to  such  creditors 
with  their  privity  in  discharge  of  his  debts,  or  some  portion  thereof. 

The  construction  of  this  statute,  which,  up  to  the  revisal  of  the 
laws  of  Virginia  made  in  1819,  and  going  into  effect  in  1820,  con- 
trolled the  question  of  judgment  lien,  and  the  rights  of  purchasers 
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from  a  debtor  in  execution  is  understood  to  be  definitively  settled, 
and  to  have  established  the  rules  in  the  State  in  conformity  with  the 
doctrine  of  the  English  courts,  that  the  lien  of  a  judgment  depends 
entirely  on  the  right  or  capacity  of  the  plaintiff  to  sue  out  an  elegit^ 
and  that  by  electing  a  capias  ad  satisfaciendum^  the  lien  of  the  judg- 
ment is  so  far  destroyed  as  to  be  inoperative,  except  in  the  instances 
of  death  in  execution,  and  of  an  escape  Indeed,  the  provision  in 
the  statute  of  21st  James  L  and  in  the  Virginia  act  of  1748,  which 
protect  bond  fide  sales  by  debtors  in  execution,  are  wholly  inconsistent 
with  the  idea  of  a  continuation  of  a  judgment  lien  during  the  opera- 
tion of  a  capias  ad  satisfaciendum  executed,  for  the  lien  of  a  judg- 
ment is  a  legal  lien  commencing  and  coeval  with  the  judgment 
itself,  and  unless  released  by  charging  the  debtor  in  execution,  would, 
by  its  own  force  and  effect,  go  back  to  the  date  of  the  judgment,  and 
override  M  mesne  alienations  or  rights  of  every  description.  But 
this  part  of  the  Virginia  statute  of  1748  has  been  clearly  expounded 
by  the  supreme  court  of  Virginia,  in  the  case  of  Bullock  v.  Irvine's 
Administrators,  reported  in  4  Munford,  450,  which  was  a  suit  brought 
to  vacate  a  sale  made  by  a  debtor  in  execution  to  one  of  his  credi- 
tors, and  which  sale  ike  chancellor  had  decreed  to  be  void  as 
[  •  419  ]  to  creditors  *  under  the  lavra  of  the  State  concerning  execu- 
tions. The  supreme  court,  in  reversing  the  decree  of  the 
chancellor,  uses  this  language :  ^  That  instead  of  the  decree  rendered 
by  the  chancellor  in  this  case,  he  ought  to  have  directed  an  issue,  to 
try  what  was  the  amount  of  the  consideration  which  passed  from  the 
said  Hannah  Bullock  to  James  Bailey  (the  debtor  in  execution)  for 
the  land  in  question,  and  whether  there  was  any  secret  agreement  or 
understanding  between  the  said  parties,  that  the  said  land  was  to 
be  holden  by  the  former  for  the  use  and  benefit  of  the  latter.  The 
court  is  farther  of  opinion,  that  if  it  shall  turn  out  upon  the  issue 
aforesaid,  that  a  reasonable  consideration  did  pass  as  aforesaid,  and 
that  there  was  no  such  secret  agreement  or  understanding,  that  then 
and  in  that  case,  the  bill  of  the  appellees  should  be  dismissed,  the 
transaction  in  that  view  being  only  the  preference  of  one  bond  fide 
creditor  over  another."  Thus  it  is  seen  that  the  bona  fides  of  the 
transaction,  and  not  the  quality  or  extent  of  the  legal  lien,  de- 
termined the  validity  of  the  transaction,  for  the  existence  of  such  a 
lien  would  have  deprived  the  debtor  of  all  power  of  alienation. 

In  the  revisal  of  the  laws  of  Virginia,  made  in  the  year  1819,  (go- 
ing into  operation  in  the  year  1820,)  a  provision  was  introduced  by 
the  tenth  section  of  the  law  concerning  executions,  declaring  that 
every  sale,  conveyance,  and  transfer  of  any  lands  or  tenements  made 
bY  any  person  charged  in  execution  for  any  debt  or  damages,  shall 
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be  absolutely  null  and  void,  as  to  the  creditor  at  whose  suit  he 
is  so  charged  in  execution,  unless  such  sale,  transfer,  and  conveyGuice 
be  absolute  and  bond  fide^  and  be  made  for  the  payment  of  the  debt 
and  damages  due  to  such  creditor  or  creditors ;  and  that  all  execu- 
tions  of  capias  ad  saHsfadendum  levied  after  the  commencement  of 
this  act,  shall  bind  the  real  estate  of  the  defendant  from  the  time 
when  they  shall  be  levied*  It  has  been  insisted,  that  this  execution 
hen,  given  by  the  10th  section  of  the  act  of  February,  1819,  so  at- 
taches upon  the  lands  and  tenements  of  the  debtor,  as  to  cut  out  all 
junior  incumbrances  by  judgment,  whilst  the  debtor  remains  in 
execution,  although  the  regular  proceedings  be  had  upon  such  junior 
judgments  to  enforce  the  lien  created  by  them  (as  judgments)  upon 
the  lands  of  the  debtor.  The  first  interpretation  given  to  the  10th 
section  of  the  statute  of  1819,  by  the  supreme  court  of  Virginia,  was 
in  accordance  with  the  position  just  mentioned,  as  will  be  seen  by 
the  case  of  Jackson  v.  Heiskill,  1  Leigh,  257.  But  the  case  of  Jack- 
son V.  Heiskill  having  been  decided  by  a  bare  quorum  of  the  court, 
and  by  a  bare  majority  of  that  quorum,  the  question  so  determined 
was  reconsidered  by  a  full  court,  in  the  case  of  Foreman  v.  Loyd, 
&c.,  reported  in  2  Leigh,  284 ;  and  by^he  court,  with  the 
ex9eption  of  one  judge,  *the  case  of  Jackson  v.  Heiskill  was  [  *420  ] 
overruled,  and  the  following  interpretation  given  to  the  10th 
section  of  the  statute  of  1819,  and  to  the  execution-lien  created 
thereby,  namely :  That,  where  several  creditors  recover  judgment 
and  sue  out  writs  of  capias  ad  soHsfacieTidum  against  the  debtor, 
upon  which  he  is  taken  and  charged  in  execution ;  and  then  another 
creditor  recovers  judgment  against  the  same  debtor,  and  sues  out 
an  elegit  on  which  his  lands  are  extended,  and  a  moiety  of  them 
delivered,  and  then  the  debtor  is  regularly  discharged  from  the  writs 
of  capias  ad  satisfaciendum  as  an  insolvent  debtor,  putting  into  his 
schedule  the  whole  of  his  lands  which  had  been  extended  under  the 
elegit^  the  lien  of  the  writs  of  capias  ad  satisfaciendum  does  not 
overreach  and  avoid  the  extent  under  the  elegit.  The  case  of  Rogers 
V.  Marshall,  4  Leigh,  425,  is  perhaps  a  still  stronger  illustration  of 
the  extent  to  which  the  execution-lien  may  be  affected  by  a  junior 
iocnmbrance ;  as  in  this  last  case  there  was  no  intervention  of  a 
judgment,  or  of  legal  process,  to  operate  against  the  execution  lien ; 
but,  in  this  instance,  between  the  period  of  the  judgment  rendered 
and  the  capias  ad  satisfaciendum  executed,  sundry  mortgages  were 
made  by  the  debtor  to  secure  debts  to  other  creditors.  It  was  held 
that,  by  the  actual  service  of  the  capias  ad  satisfaciendum  on  the 
debtor,  the  lien  of  the  judgment  was  destroyed,  that  the  creditor 
oould  only  stand  on  the  lien  giv<».n  in  tbr  capias  executed  by  the 
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statute  of  1819,  §  10,  and  that,  therefore,  the  mortgagees  were  en« 
titled  to  precedence.  The  same  doctrine  is  affirmed  in  the  case  of 
Ijeake  v.  Ferguson,  as  late  as  1846,  and  reported  in  2  Grattan,  419. 

Upon  the  review  here  taken  of  the  decisions  of  the  courts  in  Eng- 
land upon  the  subject  of  judgment  lien,  and  of  the  interpretation 
put  by  the  supreme  court  of  Virginia  upon  the  statutes  of  that  State 
of  1748,  reenacted  in  the  revisals  of  1794  and  1803,  and  of  1819, 
we  are  brought  necessarily  to  the  following  inquiries :  1.  What  lien 
was  ever  possessed  by  the  appellant  and  those  he  represents  upon 
the  lands  of  M'Coull  ?  And,  2.  In  what  way  has  such  lien  been 
affected  by  the  acts  of  appellant  ?  It  is  certain  that,  on  the  22d  May, 
1817,  the  appellant  held  a  lien  by  judgment  upon  all  the  lands,  tene- 
ments, and  hereditaments  of  M'Coull;  but  it  is  equally  certain  that 
by  levying  a  capias  ad  satisfaciendum  upon  the  body  of  M'Coull,  in 
July,  1817,  he  released  the  judgment  lien  upon  such  lands  and  tene- 
ments, according  to  the  interpretation  given  of  the  statute  of  1748, 
and  also  by  that  placed  upon  the  statute  of  1819,  §  10.  That  the 
lien  surrendered  by  the  service  of  the  capias  ad  saiisfaciendum  was 
never  revived  by  the  force  of  the  former  statute,  inasmuch  as  there 

was  neither  an  escape  nor  a  dying  in  custody ;  and  that  no 
[  *  421  ]  execution-lien  was  created  by  the  service  of  *  a  capias  ad 

satisfaciendum^  and  the  admission  of  M'Coull  to  the  oath  of 
an  insolvent  debtor,  in  virtue  of  the  10th  section  of  the  act  of  1819, 
as  that  section,  by  express  language,  applies  only  to  executions  levied 
after  the  commencement  of  the  act  of  1819,  and  M'Coull  was  already 
in  custody  under  an  execution  levied  in  July,  1817,  more  than  two 
years  anterior  to  the  passage  of  that  act,  and  under  process  sued  out 
under  the  statute  of  1748,  continued  in  the  revisals  of  1794  and  1803. 
In  truth,  the  oath  of  insolvency  administered  to  M'Coull  was  not  in 
virtue  of  either  of  the  state  laws  above  refeired  to,  but  under  the  act 
of  congress  of  the  6th  of  January,  1800,  which  oath  of  insolvency 
created  no  specific  lien  in  favor  of  the  appellant,  and  the  deed  to  the 
marshal,  which  was  neither  (ordered  nor  required  by  the  act  of  con- 
gress, could  create  no  such  specific  or  exclusive  lien,  and  upon  its  face 
it  purports  to  create  none ;  but,  on  the  contrary,  recites  that  all  the 
property  of  M'Coull  had  been  conveyed  by  deeds  previously  made 
and  recorded.  The  only  lien  by  execution  upon  the  lands  of  M'Coull, 
in  virtue  of  the  statute  of  1819,  §  10,  disclosed  by  the  record,  is  that 
of  Taylor  and  Hay,  arising  from  a  judgment  rendered  in  a  state  court 
of  Virginia  against  Neil  M'Coull,  in  ^ril,  1821,  and  that  lien,  what* 
ever  its  effect  may  be,  must  enure  to  the  benefit  of  Selden,  who  holds 
an  assignment  of  the  judgment  against  M'Coull  from  the  beneficiaries 
thereof,  it  being  prior  in  date  to  the  deed  of  Pegram.    The  lien  which 
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»nce  existed,  in  virtae  of  the  appellaat^d  judgment,  having  been  ez« 
tingnished  by  the  levy  of  the  capias  ad  ioHs/adendum  upon  the  body 
of  AFConll,  and  there  being  no  revival  thereof  by  any  of  the  caosea 
known  to  the  law,  we  are  unable  to  perceive  why  Selden,  who  was  a 
purchaser  firom  the  widow  and  heirs  of  M'Coull,  might  not  fairly  and 
properly  obtain  the  legal  title  from  Parkfaill,  in  whom  that  title  was 
vested,  or  get  in  the  lien  of  the  execution  existing  in  favor  of  Hay 
and  Taylor.  By  doing  so,  he  invaded  no  right  of  the  plaintiff,  who 
had  relinquished  his  judgment  Uen,  and  had  acquired  no  other  under 
the  deed  to  Pegram,  which  professes  to  convey  to  him  none,  and  to 
which  he  was  no  party.  Selden,  having  paid  bis  money,  committed 
no  wrong  on  the  plaintiff  by  drawing  to  himself  the  elder  legal  title 
outstanding  in  Parkhill,  and  by  fortifying  it  by  the  execution  lien  of 
Taylor  and  Hay,  which  clearly  had  precedence  of  the  plaintiff. 

After  this  cause  had  been  heard  in  argument  and  taken  imder  ad- 
visement by  the  circuit  court,  the  plaintiff  petitioned  that  court  to 
permit  him  to  file  a  further  bill,  by  way  of  amendment  and  supple- 
ment to  the  original  bill  and  bill  of  revivor  previously  filed  in  the 
cause ;  and,  after  being  heard  by  counsel  upon  his  petition, 
the  court  refused  to  grant  the  prayer  thereof  on  the  *  grounds  [  *  422  ] 
that  the  application  was  made  at  too  late  a  period,  and  that 
the  changes  proposed  by  the  plaintiff  in  the  character  of  the  cause 
would  have  been  in  reality  the  presenting  of  an  entirely  new  case, 
rather  than  an  amendment  of  the  original  bilL  This  refusal  of  the 
circuit  court  we  hold  to  have  been  sound  in  principle ;  and  it  is  sus- 
tained by  the  express  language  and  authority  of  this  court,  in  the 
case  of  Walden  et  oL  v.  Bodley  et  aLj  which  declares  that,  although 
^  there  are  cases  where  amendments  may  be  permitted  at  any  stage 
of  thQ  proceedings  in  the  cause,  as  where  an  essential  party  has  been 
omitted ;  yet  amendments  which  change  the  character  of  the  bill  or 
answer,  so  as  to  make  substantially  a  new  case,  should  rarely,  if  ever, 
be  admitted  after  the  cause  is  set  for  hearing,  much  less  after  it  has 
been  heard"  Vid.  14  Pet  156.  Moreover,  a  £Bict  which  imparts 
greater  force  to  the  refusal  of  the  circuit  court  to  permit  amendment 
at  so  late  a  stage  of  the  proceedings  is  this,  that  the  application  to 
that  court  appears  to  have  been  accompanied  with  no  evidence,  and 
not  ev^i  by  an  affidavit,  to  show  that  the  amendments  desired  could 
not  have  been  made  portions  of  the  (original  bill ;  on  the  contrary,  it 
i*  maaifest  that  they  might  have  formed  a  part  of  the  case  as  arigi. 
nally  presented  ta  the  circuit  court,  if  at  any  time  it  were  proper  to 
ineorporate  them  with  the  subject-matter,  and  with  the  objects  pro^ 
posed  by  the  <»iginal  bill.  The  prayer  of  the  <mginal  bill  was  limited 
to  the  enforcement  of  an  alleged  judgment  lien  upon  specific  prop« 

19* 
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erty  purchased  by  the  defendant,  Selden,  and  to  recourse  against  the 
hehrs  and  widow  of  M'Conll,  of  whom  Selden  had  purchased;  the 
proposed  change,  by  way  of  amendment  and  supplement,  is  a  general 
bill  for  discovery  and  relief  against  all  persons  alleged  or  supposed  to 
have  been  purchasers  or  grantees  from  IVFCoull,  and  for  satisfaction 
out  of  the  property  purchased  by  him,  or  to  which  he  had  title  at  the 
date  of  the  original  judgment  in  favor  of  Seekamp.  Such  an  essen- 
tial change  in  the  character  and  objects  of  the  cause,  proposed, 
too,  after  a  hearing,  and  when  it  was  manifest  that  the  object  of  the 
original  bill,  namely, —  the  lien  of  the  judgment,  no  longer  existed, 
could  not  have  been  accorded  to  the  plaintiff  by  any  sound  rule  of 
practice.  On  either  aspect  of  his  case,  as  presented  by  the  appellant, 
we  think  that  he  established  no  ground  for  equitable  interposition  in 
the  circuit  court,  and  approving  the  decree  of  that  court  dismissing 
the  bill  of  the  appellant,  we  hereby  order  that  the  same  be  affirmed. 

15  H.  189,  281. 

Duncan  Linton,  Charlotte  Linton  and  her  Husband,  Francis 
SuROETTE,  Stephen  Duncan,  Guardian  of  Mary  Linton  and 
John  Linton,  Minors,  Plaintiffs  in  Error,  v.  Frederick  Stanton. 

12  H.  423. 

A  decision  by  a  state  conrt,  in  hror  of  a  right  claimed  under  an  act  of  congress,  does  not 

entitle  the  losing  party  to  a  writ  of  error. 

The  case  is  stated  in  the  opinion  of  the  court 

Johnsony  for  the  motion. 

No  counsel  cantrd. 

[  *  425  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  Louisiana 
for  the  eastern  district,  and  a  motion  has  been  made  to  dismiss  it  for 
want  of  jurisdiction. 

The  plaintiffs  in  error,  it  appears,  filed  their  petition  in  the  third 
district  court  of  New  Orleans,  against  the  defendant,  to  recover  cer- 
tain sums  of  money  which  they  alleged  were  due  to  them  on  two 
promissory  notes  which  had  been  executed  by  the  defendant 

The  defendant  pleaded  his  discharge  under  the  bankrupt  law^  of 
the  United  States,  and  at  the  trifd  offered  in  evidence  the  record 
of  the  proceedings  in  bankruptcy  in  the  district  court  in  which  he 
bad  obtained  his  certificate.  Objections  were  taken  to  the  regularity 
and  validity  of  this  discharge,  but  they  were  overruled  by  the  court, 
and  judgment  rendered  for  tiie  defendant     The  plaintiffs  appealed 

^  6  Stats,  at  Large,  440. 
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to  the  supreme  court  of  the  State,  where  the  judgment  of  the  court 
below  was  affirmed,  and  this  writ  of  error  is  brought  to  reverse  that 
judgment 

The  writ  must,  we  presume,  have  been  prosecuted  under  a  miscon- 
struction of  the  25th  section  of  the  act  of  1789,  c.  20.^ 

We  have  no  jurisdiction  over  the  judgment  of  a  state  court  upon 
a  writ  of  error,  except  in  the  cases  specified  in  that  section.  And 
the  jurisdiction  of  this  court  is  there  limited  with  great  care  and  in 
plain  terms.  It  gives  a  writ  of  error  to  this  court  where  a  party 
claims  a  right  or  exemption  under  a  law  of  congress,  and  the  decision 
is  against  the  right  claimed.  Undoubtedly  the  defendant, 
in  pleading  his  discharge  under  the  bankrupt  law,  *  claimed  [  *  426  ] 
a  right  or  exemption  under  a  law  of  congress.  But  in  order 
to  give  jurisdiction  something  more  is  necessary ;  the  judgment  of 
th6  state  court  must  be  against  the  right  claimed.  In  the  case  before 
us  the  decision  was  in  favor  of  it,  and  consequentiy  no  writ  of  error 
will  lie  to  this  court  under  the  provisions  of  the  act  of  1789. 

And  as  we  have  no  jurisdiction,  we  cannot  examine  into  the  objec- 
tions made  to  the  validity  of  the  proceedings  in  bankruptcy.  The 
judgment  of  the  state  court  that  they  were  valid,  and  the  defendant 
thereby  discharged  from  the  debt  due  to  the  plainti£fs,  is  conclusive 
between  the  parties. 

Nor  has  this  court  the  power  to  examine  into  the  other  question 
which  appears  to  have  arisen  as  to  the  legal  effect  of  certain  promises 
which  the  defendant  is  alleged  to  have  made  after  he  obtained  his 
certificate^  in  the  bankrupt  court  The  legal  obligation  of  such  prom- 
ises depends  upon  the  laws  of  the  State  in  which  they  were  made ; 
and  in  a  suit  in  a  state  court  the  decision  of  that  question  by  the 
highest  tribunal  of  the  State  cannot  be  reviewed  in  any  court  of  the 
United  States. 

This  case  must,  therefore,  be  dismissed  for  want  of  jurisdiction. 

1  WaL  612. 


The  United  States,  Appellants,  t;.  Alexis  Pobche. 

12  H.  426. 

The  set  of  May  26,  1824,  (4  State,  at  Large,  62,)  revired  by  the  act  of  June  17,  1844, 
(5  Stats,  at  Large,  676,)  limita  the  right  to  file  a  petition  under  a  French  or  Spaniah 
grant,  to  two  years  from  the  passage  of  the  latter  act. 

Appeal  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  liouisiana,  in  a  proceeding  on  a  petition  for  a  title  under  a 
grant     The  petition  was  filed  March  8, 1848. 

1  1  Stats,  at  Lai^  85. 
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Crittenden^  (attorney-gen^^al,)  ton  the  United  States. 
Henderson^  contra. 

[  *  432  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

It  is  evident  that  the  district  court  had  no  jurisdiction  in 
this  case,  and  the  petition  ought  to  have  been  dismissed. 

The  act  of  June  17,  1844,  under  which  the  petition  was  filed, 
extended  to  Louisiana  the  act  of  1824,  and  revived  such  parts  of  it  as 
had  expired.  Under  this  provision,  the  5th  section  of  the  act  of  1824 
was  revived,  and  became  a  part  of  the  law  of  1844.  And  by  this 
section,  the  time  for  filing  a  petition  by  a  claimant  under  a  fVench 
or  Spanish  grant,  is  in  express  terms  limited  to  two  years  from  the 
passage  of  the  law.  The  time  limited,  therefore,  for  filing  a  petition 
in  Louisiana,  expired  on  the  17th  of  June,  1846,  and  this  petition 
was  not  filed  until  March  8, 1848,  long  after  the  time  fixed  by  {he 
law.    S  Sow.  119. 

The  acts  of  1826,^  and  1828,^  referred  to  in  the  argument,  can 
have  no  bearing  on  the  question.  They  are  not  mentioned,  nor  in 
any  manner  referred  to,  by  the  act  of  1844-  They  were  special  laws 
enlarging  the  time  given  by  the  act  of  1824  to  claimants  in  Missouri 
and  Arkansas  to  file  their  petitions*  But  they  are  not  extended  to 
Louisiana  by  the  act  of  1844.  Nothing  but  the  act  of  1824  is  ex- 
tended. As  to  the  supposed  waiver  by  the  district  attorney  of  his 
objection  as  to  the  time  of  filing  the  petition,  by  answering  after  his 
plea  was  overruled,  it  must  be  made,  we  suppose,  upon  a  mistake  as 
to  the  fact  For  in  his  answer  he  insists  upon  the  same  defence. 
And  he  had  a  right  to  avail  himself  of  it  by  way  of  answer  as  well 
as  by  plea.  But  if  he  had,  in  express  terms,  waived  it,  and  entered 
hio  waiver  on  the  record,  it  would  not  have  given  juriadiction  to  the 
court,  when  the  act  of  congress  had  not  conferred  it. 

The  objection  to  the  regulsuity  with  which  the  appeal  was  brought 
up  must  also,  we  presume,  have  arisen  from  some  oversight  in  the 
counsel.  The  record  shows  that  it  has  been  brought  up  regularly 
according  to  the  provisions  of  the  act  of  congress.  The  objection 
that  an  appeal  will  not  lie  on  behalf  of  tiie  United  States,  where  the 
claim  is  less  than  one  thousand  acres,  is  too  clearly  untenable  to 
require  discussion. 

And  as  the  petition  was  not  filed  vntiiin  the  time  limited  by  law, 

it  is  not.  necessary  to  examine  into  the  merits  or  want  of  merits  of 

the  claim.     The  decree  of  the  district  court  must  be  re- 

[  *  433  ]  versed,  *and  a  mandate  issued  directing  the  petition  to  be 

dismissed. 


1 6  Stats,  at  Large,  856.  *  4  lb.  298. 
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The  United  Btatbs,  Appellants,  v*  Ebwabd  Simon. 

12  H.  43a. 

A  claim  founded  on  a  Spanish  order  of  sarvey,  no  possession  having  been  taken,  and  no 
snrrey  made,  nor  any  act  done  under  the  alleged  title  since  1791,  when  the  order  of  ear* 
Toy  was  issued,  held  to  have  been  abandoned  and  the  inchoate  title  extinguished. 

Appeal  from  the  district  court  of  the  United  States  for  the  east- 
ern district  of  Louisiana.  The  facts  are  stated  in  the  opinion  of  the 
court 

OriUenden^  (attorney-general,)  for  the  United  States. 

No  counsel  conird. 

Grier,  J.9  delivered  the  opinion  of  the  court 

Edward  Simon,  the  plaintiff  below,  filed  his  petition  in  the  district 
court  of  Louisiana,  praying  the  confirmation  of  his  title  to  a  tract 
of  land  on  the  bayou  Sans  Fa^on  or  Hufipower,  containing  six 
thousand  four  hundred  arpens.  He  claimed  by  various  mesne  con- 
veyances through  Stephen  Flores,  who,  on  the  11th  of  November, 
1791,  petitioned  Governor  Miro  for  a  grant  of  eighty  arpens  front  on 
each  side  of  said  bayou;  the  petitioner  being  <' desirous,"  as  he 
states,  <'of  establishing  himself  in  the  post  of  Opelousas."  On  the 
20th  of  November,  1791,  Governor  Muro  issued  an  order  to  Don  Car- 
los Trudeau  to  establish  the  petitioner  on  the  land  for  which  be 
prays,  in  the  usual  form. 

*  The  pleadings  in  this  case  do  not  allege,  nor  is  there  [  *  434  ] 
any  evidence  to  prove,  that  Stephen  Flores  ever  ^'  estab- 
lished himself  at  the  post  of  Opelousas,"  or  took  possession  of  the 
land  which  he  desired  to  have,  or  obtained  a  survey  thereof,  or  did 
any  other  act  showing  an  intention  of  fiilfilling  the  known  conditions 
by  which  such  gratuitous  concessions  could  be  converted  from  an 
inchoate  into  a  complete  title.  In  March,  1820,  more  than  thirty 
years  after  its  date,  the  order  of  survey  is  transferred  by  a  person 
calling  himself  Stephen  Flores  to  John  Thompson.  In  1825,  John 
Thompson  filed  his  claim  with  the  register;  but  no  action  was 
taken  on  it,  as  its  genuineness  was  doubted.  In  1836,  it  was  again 
submitted  by  the  present  petitioner  to  the  register  and  receiver  of 
Opelousas,  under  the  act  of  1835,  and  afterwards  reported  against 
by  the  solicitor  of  the  general  land-office,  because  of  ^*  no  inhabita- 
tion, no  cultivation,  no  possession." 

The  land  supposed  to  be  described  in  this  order  of  srurvey  has 
been  all,  long  since,  surveyed  and  sold  by  the  United  States.     Dur- 
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ing  the  twelve  or  thirteen  years  that  the  province  of  Louisiana  was 
in  possession  of  Spain  and  France,  Flores  showed  no  desire  of  com- 
plying with  the  conditions  of  his  grant,  in  any  way,  or  of  obtaining 
a  title  for  the  land  offered  to  him  by  this  order  of  survey.  For 
twenty  years  after  the  land  passed  to  the  United  States,  and  after 
officers  were  appointed  to  receive  and  report  claims  for  confirmation, 
no  act  is  done  to  show  that  this  mere  equitable  inchoate  claim  was 
not  wholly  abandoned.  After  a  neglect  of  ten  years  and  more  to 
obtain  a  survey,  to  settle  or  improve  the  land,  or  take  possession  of 
it,  the  Spanish  government  was  under  no  obligation,  equitable  or 
moral,  to  grant  this  land  to  Flores.  As  was  said  by  this  court  in 
the  case  of  United  States  v.  Boisdore,  11  How.  96 :  "  The  policy  of 
Spain  was  to  make  gratuitous  grants  for  the  purposes  of  settlement 
and  inhabitation,  and  not  for  those  of  mere  speculation.  The  gran- 
tee might  have  his  land  surveyed  or  might  decline ;  he  might  estab- 
lish himself  on  the  land  or  decline ;  these  acts  rested  wholly  in  his 
discretion.  But  if  he  failed  to  take  possession  and  establish  himself, 
he  had  no  claim  to  a  title ;  his  concession  or  first  decree  in  such 
case  had  no  operation." 

The  regulations  of  Morales,  of  1799,  sections  18,  19,  20,  21,  and 
22,  warn  those  ''  who  have  merely  asked  for  land,"  or  '^  obtained  the 
first  decree  by  which  the  surveyor  is  ordered  to  measure  it  and  put 
them  in  possession,"  firom  indulging  the  notion  that  they  have  any 
title  to  it,  and  peremptorily  require  that  they  should  come  forward 
and  have  their  titles  made  out  within  six  months.  But,  although 
we  may  believe  that  these  conditions  were  not  rigidly  ex- 
[  *  435  ]  acted,  there  is  no  reason  to  suppose  that  persons  *  who  have 
neglected  to  take  possession,  improve,  or  survey  the  lands, 
which  they  have  requested  to  be  given  them,  for  ten,  twenty,  or 
thirty  years,  can  have  any  just  claim  on  the  government  for  such 
lands,  or  to  receive  others  in  place  of  them.  Such  laches  is  conclu* 
sive  evidence  of  abandonment,  if  not  of  their  total  want  of  genuine- 
ness. But  certainly  no  court  of  equity  can  be  required  to  enforce 
the  specific  execution  of  inchoate  grante  or  contracts  made  without 
consideration,  which  have  been  buried  for  half  a  century,  and  are 
now  exhumed  merely  for  purposes  of  speculation* 

The  decree  of  the  district  court  is  therefore  reversed  and  recotd 
remitted,  with  directions  to  dismiss  the  bill  or  petition  of  the  plaintiff 
below. 
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The  United  States,  Appellants,  v.  Constance  LeBlanc,  Mo- 
DESTE  LeBlang,  Louis  LeBlang,  Aspasia  LeBlanc,  Joseph 
Leon,  and  Raphael  Broissarb,  legal  Representatives  and  Heirs 
at  law  of  Pierre  LeBlang,  deceased. 

12  H.  435. 

A  paper  extracted  from  a  Spanish  register  of  land  titles  in  Loaisiana,  purporting  to  contain 
only  the  recitals  which  nsaally  precede  a  Spanish  title  in  form,  but  adding  no  words  of 
grant,  held  not  to  be  evidence  of  any  title. 

Appeal  from  the  district  court  of  the  United  States  for  the  east- 
em  district  of  Ijouisiana*  The  nature  of  the  case  and  the  material 
fetcts  appear  in  the  opinion  of  the  court  The  copy  of  the  paper 
referred  to  was  as  follows :  — 

"Don  Bernardo  de  Ghdvez,  Colonel,  &c.  Having  seen 
the  *  foregoing  proceedings,  performed  by  the  commandant  [  *  436  ] 
of  Attacapas,  Don  Alexander  Declobet,  respecting  the  pos- 
session which  he  had  given  to  Peter  LeBlanc,  of  ten  arpens  of  front 
on  the  great  prairie,  with  the  depth  of  forty-two,  bounded  on  one 
side  by  the  lands  of  Louis  Roque,  and  on  the  other  by  vacant  lands, 
and  recognizing  these  proceedings  as  regular,  and  that  the  conces- 
sion of  these  lands  can  be  made  without  injury  to  others,  not  having 
been  claimed,  but  the  proceedings  acquiesced  in  on  the  part  of  those 
assisting  in  them;  approving  sis  we  do  approve,  and  using,  &c. 
New  Orleans,  5th  of  January,  1777.  Don  Bernardo  de  Gralvez,  by 
order  of  his  lordship,  Don  Joseph  Foucher." 

"  Register's  Office,  New  Orleans,  La, 
I,  Louis  St.  Martin,  register  of  the  land-office  at  New  Orleans, 
Louisiana,  do  hereby  certify  the  foregoing  document  to  be  a  true 
copy,  taken  from  one  of  the  records  of  my  office,  entitled,  ^  Libro  ] 
of  French  and  Spanish  Concessions.' 

In  faith  whereof  I  hereunto  subscribe  my  name,  this  18th  da^  oi 
May,  1849. 

(Signed,)  L.  St.  Martin,  Register. ^^ 

Upon  this  document,  the  district  court  confirmed  the  claim,  and 
the  United  States  appealed. 

Crittenden^  (attorney-general,)  for  the  United  States. 

Jain  and  Taylor ^  contrL 

Tanet,  C.  J.,  delivered  the  opinion  of  the  court. 

This  claim  appears  to  be  a  groundless  one.     The  paper  produced 
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is  a  copy,  certified  by  the  register  of  the  land-ofEce  at  New  Orleans 
to  nave  been  taken  from  one  of  the  records  of  his  ofEce,  entitled, 
"  Libro  1  of  French  and  Spanish  Concessions."  The  paper,  as  cer- 
tified, is  nothing  more  than  the  preamble  usually  inserted  in  Spanish 
grants,  where  a  perfect  and  absolute  title  is  intended  to  be  given,  as 
contradistinguished  from  the  order  of  survey  or  first  concession. 
And  at  the  end  of  this  preamble,  is  an  &c.,  without  any  words  of 
concession  or  grant,  and  this  &c.  is  followed  by  the  date.  New 
Orleans,  6th  of  January,  1777,  and  the  names  of  Don  Bernardo  de 
Galvez,  by  order  of  his  lordship,  Don  Joseph  Poucher. 

It  is  not  suggested  that  there  has  been  any  mutilation  of  the 
record,  and  the  paper  certified  manifestly  contains  all  of  the  instru- 
ment that  was  ever  written  in  the  record-book,  and  upon  the  face  of 
it,  from  the  manner  in  which  it  terminates  with   an   &c.  at  the 

place  where  the  granting  clause  usually  begins  ;  and  firom 
[  •437  ]  •  the  unusual  manner,  also,  in  which  the  names  of  Gralvez 

and  Poucher  are  arranged  in  the  certified  copy,  it  looks 
much  more  like  a  formula  written  in  a  record-book  for  the  direction 
of  clerks  in  making  out  for  signature  an  absolute  and  perfect  grant, 
than  like  a  paper  intended  to  convey  the  title  to  land.  And,  more- 
over, there  is  no  evidence  that  the  petitioners  are  the  heirs  of  Pierre 
LeBlanc,  named  in  the  paper  which  is  claimed  to  have  been  a  grant 
to  him ;  no  evidence  that  he  or  those  claiming  under  him  ever  took 
possession  or  exercised  any  act  of  ownership  over  it ;  and  no  evi- 
dence that  any  right  or  title  was  ever  claimed  to  it,  by  Pierre 
LeBlanc  or  any  one  claiming  under  him,  firom  the  year  1777,  when 
the  paper  bears  date,  down  to  June  16,  1846,  when  this  petition  was 
filed,  being  a  period  of  sixty-nine  years. 

The  decree  of  the  district  court  must  be  reversed,  and  a  mandate 
issued,  directing  the  petition  to  be  dismissed. 

14  H.  189. 


The  United  States,  Appellants,  v.  Jeannette  Caroline  Cab- 
TANT,  Widow  in  community  of  Jacob  BRAr^DEOEE,  deceased,  and 
natural  tutrix  of  her  minor  Children,  namely :  Odile  Madeline, 
Camillus  John,  Stephaine,  Marie  Henrietta  Brandegee,  and 
of  Caroline  Clotilde  Brandegee,  Wife  of  Henry  Lloyd,  bene- 
ficiary Heirs  and  legal  Representatives  of  said  Jacob  Brandegee, 
deceased. 

12  H.  437. 

A  petition  to  confirm  a  Spanish  title  in  Louisiana,  ander  the  act  of  May  26,  1824,  (4  Ststs. 
at  Large,  52,)  must  contain  an  allegation  of  the  residence  of  the  grantee  in  Louisiana,  at 
the  date  of  the  grant,  or  preyioos  to  March  10,  1804  ;  and  the  title  shown  must  not  be  a 
complete  title. 
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Appeal  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  The  case  is  stated  in  the  opinion  of  the 
court 

OriUendenj  (attorney-general,)  for  the  appellants. 

SotU^j  contra. 

*  DanibL)  J.,  delivered  the  opinion  of  the  court  [  *438  ] 

The  claim  of  the  appellees  in  this  case  was  preferred  in 
virtue  of  the  provisions  of  the  act  of  congress  of  May  26, 1824,  en- 
titled :  ^^  An  act  enabling  the  claimants  to  lands  within  the  limits  of  the 
State  of  Missouri,  and  the  Territory  of  Arkansas,  to  institute  proceed- 
ings to  try  the  validity  of  their  claims,"  namely  :  4  Stats,  at  Large, 
52,  which  provisions  were  revived  by  an  act  of  congress  of  the  17th 
of  June,  1844,  and  extended  to  the  States  of  Louisiana  and  Arkan- 
sas, and  to  so  much  of  the  States  of  Mississippi  and  Alabama  as  is 
included  in  the  district  of  country  south  of  the  31st  degree  of  north 
latitude,  and  between  the  Mississippi  and  Perdido  rivers.  5  Stats, 
at  Large,  676. 

The  original  petition,  presented  in  the  name  of  Jacob  Brandegee, 
sets  forth  that  in  pursuance  of  an  order  of  Don  Manuel  Gayoso  de 
Lemos,  governor-general  of  Louisiana  and  West  Florida,  Don  Car^ 
los  Laveau  Trudeau,  the  royal  surveyor,  did,  on  the  15th  of  Novem- 
ber, 1798,  deliver  to  Donna  Maria  Manetta  Laveau  Trudeau,  a  tract 
of  land,  containing  five  hundred  superficial  arpens,  situated  and 
bounded  as  in  the  petition  described,  and  as  contained  in  a  survey 
or  figurative  plan  accompanying  the  petition,  and  as  said  to  have 
been  set  forth  in  a  survey  alleged  to  have  been  previously  made  by 
Pintado,  deputy-surveyor  of  Louisiana  and  West  Florida.  That 
afterwards,  on  or  about  the  12th  day  of  November,  1798,  the  gov- 
ernor general,  Gayoso  de  Lemos,  made  a  regular  concession  or  grant 
of  this  land  to  Donna  Maria  Manetta  Laveau  Trudeau ;  that  on  the 
31st  of  August,  1821,  the  said  Donna  Maria,  conjointly  with  her 
husband,  Josiah  E.  Kerr,  sold  and  conveyed  the  land  granted  as 
aforesaid  to  Brandegee,  and  the  deed  to  him  is  made  an  exhibit  in 
this  case.  The  petition  further  states,  (referring  to  the  metes  and 
bounds  of  the  grant,  as  described  in  the  survey  and  evidences  of 
title,)  that  the  claim  had  been  presented  to  the  board  of  land  com- 
missioners, whose  decision  had  been  adverse  thereto ;  that 
the  whole  of  said  tract  of  land,  or  the  greater  part  *  thereof,  [  '439  ] 
had  either  been  sold  by  the  United  States,  or  confirmed  to 
actual  settlers.     The  petition  then  concludes  with  the  prayer,  that 
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the  title  of  the  petitioner  may  be  held  good,  and  that  he  may  be 
entitled  to  enter  an  equal  quantity  of  land  in  lieu  of  that  which  had 
been  sold  or  confirmed  to  others.  The  petitioner,  Jacob  Brandegee, 
having  departed  this  life  after  the  institution  of  these  proceedings, 
they  were  revived  in  the  name  of  his  widow  in  community,  and  of 
his  children  and  heirs. 

There  is  not  exhibited  with  the  petition  or  in  any  part  of  the  pro- 
ceedings, an  original  order  from  De  Lemos  to  Trudeau,  directing  the 
latter  to  deliver  to  Donna  Maria  Manetta  Trudeau  the  land  men- 
tioned, but  there  is  a  certificate  signed  by  Carlos  Laveau  Trudeau, 
as  royal  surveyor,  stating  that  he  had  delivered  possession  to  Donna 
Maria  Manetta  Laveau  Trudeau,  of  the  tract  of  land  of  five  hundred 
superficial  arpens,  corresponding  with  the  figurative  plan  or  survey, 
ia  which  the  boundaries  are  described  with  great  precision.  This 
certificate  is  followed  by  an  instrument  adopting  and  confirming  it, 
signed  by  Gayoso  De  Lemos,  styling  himself  Brigadier  of  the  Royal 
Armies,  Governor-General  and  Royal  Vice-Patron  of  the  Provinces 
of  Louisiana  and  West  Florida ;  and  this  instrument,  after  reciting 
the  boundaries  as  contained  in  the  certificate,  concludes  in  the  fol- 
owing  terrns :  "And  recognizing  the  same ;  approving  them  as  we 
do  hereby  approve  them,  availing  ourselves  of  the  faculty  which  the 
king  has  given  us,  we  grant  in  his  royal  name,  to  the  aforesaid  Donna 
Maria  Manetta  Laveau  Trudeau,  the  aforesaid  five  hundred  super- 
ficial acres  of  land ;  that  she  may  use  and  dispose  of  them  as  her 
own  property,  in  conformity  with  the  aforesaid  acts." 

Upon  the  aforegoing  petition,  and  the  documents  above  referred 
to,  constituting  all  the  evidence  in  this  cause,  the  district  court,  on 
the  8th  of  June,  1849,  ordered  and  decreed  "  that  the  grant  made  by 
the  Spanish  government  to  Donna  Maria  Manetta  Laveau  Trudeau, 
was  a  perfect  one ;  that  therefore  the  plaintiffs  are  entitled  to  the 
relief  granted  by  the  act  of  congress,  approved  on  the  17th  of  June, 
1844,  and  the  act  of  1824,  to  which  it  refers ;  and  that  it  is  therefore 
ordered  and  decreed  that  the  grant  is  valid  against  the  United  States, 
and  that  the  land  described  in  the  said  grant  and  survey  thereof,  as 
part  of  the  exhibits,  containing  five  hundred  superficial  arpens,  ac- 
cording to  the  metes  and  bounds  as  described  in  the  said  grant  and 
survey,  belongs  to  the  petitioners  holding  under  the  original  grantee." 
The  same  court  then  proceeds  to  declare:  "  That,  whereas  it  is  ascer- 
tained that  a  great  part  of  the  land  is  now  held  by  titles  emanating 
from  th^  United  States,  it  is  further  ordered,  adjudged,  and 
[  *  440  ]  decreed  that,  for  all  the  land  within  the  limits  so  *  held, 
which  has  been  sold  or  otherwise  disposed  of  by  the  United 
States,  the  petitioners  shall  be,  and  they  are  hereby  authorized  to 
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enter  in  any  land-office  of  the  United  States  in  the  State  of  Louisiana 
a  like  quantity  of  public  land  elsewhere,  in  conformity  with  the  pro* 
vision  of  the  11th  section  of  the  act  of  congress,  approved  on  the  26th 
of  May,  1824." 

This  decision  of  the  district  judge  is  palpably  inconsistent  with  the 
repeated  adjudications  of  this  court,  upon  the  language  and  objects 
of  the  act  of  congress  of  1824,  and  of  the  reviving  act  of  1844 ;  and 
is  indeed  contradictory  and  inconsistent  with  itself,  in  the  different 
grounds  it  assumes  for  its  support  Before  proceeding  to  a  more 
particular  examination  of  the  decision  of  the  district  court,  it  seems 
proper  to  advert  to  the  true  position  of  the  petitioner,  or  rather  of  the 
giantee,  from  whom  his  title  is  deduced,  as  described  in  the  petition, 
and  to  inquire  whether  that  position,  as  there  described,  apart  from 
the  question  of  the  completeness  or  incompleteness  of  the  grant,  be 
one  on  which  the  jurisdiction  of  the  district  court  could  attach.  Thus 
it  must  be  remembered  that  in  the  enumeration  in  the  act  of  1824, 
of  the  qualifications  requisite  for  claiming  the  benefit  of  that  act,  is 
the  residence  of  the  grantee  within  the  province  of  Louisiana,  at  the 
date  of  the  grant,  or  on  or  before  the  10th  day  of  March,  1804.  This 
requisite  of  residence  at  one  of  the  periods  prescribed,  can  in  nowise 
be  received  as  a  matter  of  form.  It  is  of  the  essence  of  the  right  to 
invoke  the  aid  of  the  act  of  congress,  which  was  designed  to  confer 
a  benefit  on  actual  occupants  or  settlers.  Such  being  its  character, 
it  should,  therefore,  in  every  instance  in  which  that  act  is  appealed 
to,  be  both  averred  and  proved.  In  the  case  before  us,  the  petition 
is  wholly  silent  as  to  this  qualification,  and  no  proof  is  adduced  as  to 
its  existence.  For  this  omission  alone,  then,  to  aver  a  material,  nay, 
the  most  material  ingredient  in  the  right  to  invoke  the  aid  of  the  act 
of  1824,  the  petition  presented  no  case  upon  which  the  jurisdiction 
of  the  district  court  could  attach.  This  point  has  been  ruled  in  the 
cases  of  The  United  SU^tes  v.  Reynes,  in  9  How.  127,  and  of  The 
United  States  v.  D'Auterive,  in  10  How.  609,  and  in  other  cases 
decided  during  the  present  term  of  this  court.  But  let  us  view  this 
case  in  other  aspects  of  it,  as  exhibited  upon  the  face  of  the  petition 
and  documents  adduced  to  sustain  it ;  and  as  it  is  characterized  in 
the  decree  of  the  district  court,  in  order  to  determine  whether  it  be 
one  within  either  the  mischiefs  or  the  remedies  described  or  provided 
by  the  act  of  congress  of  May  26, 1824.  By  recurrence  to  the  certi- 
ficate of  Trudeau,  and  to  the  figurative  plan  accompanying  it^  dated 
November  15, 1798,  the  quantity  of  the  land  and  the  bound- 
aries thereof  will  be  seen  to  have  been  *  fixed  and  described  [  *  441  ] 
with  the  utmost  precision,  so  as  to  leave  no  room  for  mis- 
take or  uncertainty.     Turning  next  to  the  grant  or  concession  by 
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GJayoso,  on  the  12th  of  December,  1798,  it  will  be  seen  that  the  cer* 
tificate  of  survey  by  Trudeau,  and  the  figurative  plan,  are  directly 
leferred  to,  and  all  the  lines  and  boundaries,  the  quantity  of  land, 
and,  indeed,  every  indicium  by  which  it  had  been  described,  are 
adopted  by  the  grantor,  in  the  very  language  of  the  certificate ;  and 
after  such  reference  and  adoption,  the  grant  concludes  in  the  follow- 
ing terms:  "Approving  them  as  we  do  hereby  approve  them,  availing 
ourselves  of  the  faculty  which  the  king  has  given  us,  we  grant  in  his 
royal  name,  to  the  aforesaid  Donna  Maria  Manetta  Laveau  Trudeau, 
the  aforesaid  five  hundred  superficial  acres  of  land,  that  she  may  use 
and  dispose  of  them  as  her  own  property,  in  conformity  with  the 
aforesaid  acts."  The  effect  of  these  proceedings  on  the  part  of  the 
Spanish  governor,  was  to  vest  in  the  crantee  a  perfect  legal  estate, 
in  the  subject  granted,  the  tUuJo  in  forma.  The  district  court,  upon 
the  strength  of  these  proceedings,  declares  what  was  unquestionably 
true,  namely,  that  the  title  vested  in  the  grantee  by  the  Spanish 
authorities,  was  a  perfect  one ;  but  the  court  goes  on  to  deduce  from 
this  truth  a  consequence  which  it  did  not  warrant,  but  which  it 
entirely  excluded,  namely,  that  <'  therefore  the  plaintiffs  are  entitled 
to  the  relief  granted  by  the  act  of  congress,  entitled,  &c."  The  legit- 
imate deduction  firom  the  facts  above  ascertained  and  admitted  by 
the  court,  would  have  been  to  this  effect,  and  therefore  the  district 
court  could  have  no  jurisdiction  of  the  plaintiffs'  petition,  and  that 
the  same  be  accordingly  dismissed.  It  is  in  this  respect  that  the  in- 
consistency of  the  decree  of  the  district  court,  with  the  facts  on  which 
it  professes  to  be  founded,  and  with  the  acts  of  1834  and  1844,  and 
with  itself,  is  made  manifest.  It  first  asserts  the  completeness  of  the 
title  of  the  petitioner,  and  then  declares  it  to  be  dependent  on  aids 
provided  by  statute ;  provided  for  the  purpose  of  perfecting  titles 
avowedly  incomplete,  which  must  continue  forever  incomplete,  ex- 
cept for  the  means  so  provided  for  perfecting  them.  That  interpre- 
tation of  the  acts  of  congress  of  1824  and  1844,  which  declares  them 
to  be  inapplicable  to  perfect  legal  titles,  can  no  longer  be  questioned. 
It  has  been  expressly  ruled  in  the  cases  already  cited  of  The 
United  States  v.  Reynes,  in  9  How.  127,  and  in  The  United  States 
V,  D'Auterive,  in  10  How.  609;  and  upon  the  same  interpretation  of 
the  statutes  above  mentioned,  have  numerous  cases  been  decided 
during  the  present  term.  The  decree  of  the  district  court  in  this  case 
is  marked  by  other  peculiarities  which  must  deprive  it  of  any  validity 
whatsoever.  The  decree  first  decides  that  the  title  of  Donna 
[  *  442  ]  Maria  to  the  land  in  question  is  *  good  and  complete  as 
against  the  United  States,  and  that  therefore  the  land  be- 
longs to  the  petitioners,  as  deducing  title  from  her.     The  decree  then 
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proceeds  to  declare  and  order  *^  that,  whereas  it  is  ascertained  that  a 
great  part  of  the  said  land  is  now  held  by  titles  emanating  from  the 
United  States,  it  is  further  ordered,  adjudged,  and  decreed,  that  for 
all  the  land  within  the  limits  so  held,  which  has  been  sold  or  other- 
wise disposed  of  by  the  United  States,  the  petitioners  shall  be,  and 
they  are  hereby  authorized  to  enter  in  any  land-office  of  the  United 
States  in  the  State  of  Louisiana  a  like  quantity  of  public  land  else- 
where, in  conformity  with  the  provisions  of  the  eleventh  section  of 
the  act  of  congress,  approved  on  the  26th  of  May,  1824." 

Now,  it  is  to  be  observed,  in  the  first  place,  that  there  is  in  this 
case,  on  the  part  of  the  United  States,  a  general  denial  of  every  fact 
contained  in  the  petition ;  nothing  is  admitted  directly  or  by  implica- 
tion. In  the  next  place,  there  is  not  in  this  record  to  be  found  even 
an  attempt  to  show  a  grant  or  confirmation  of  any  portion  of  this 
land  by  the  United  States  to  any  person  whomsoever ;  nor  the  pos- 
session of  it,  nor  of  any  portion  of  it,  by  any  person  at  any  time ;  not 
even  by  the  petitioners  or  those  from  whom  their  title  is  deduced. 
Indeed,  none  but  the  government  of  l^e  United  States  is  made  a 
party  defendant  in  this  case.  Upon  what  proof,  or  on  what  surmise 
even,  the  district  court  could  conclude  that  the  lands  had  been 
granted  or  confirmed  by  the  United  States,  this  court  cannot  conjec- 
ture. Even  if  the  opinion  of  the  court  could  import  intrinsically  any 
proof  upon  this  point,  the  inquiries  would  remain  as  to  what  portion 
of  the  lands  had  been  granted ;  by  whom,  and  to  whom.  Without 
information  upon  these  heads,  it  seems  difficult  to  imagine,  if  the 
fact  of  grants  having  been  made  were  to  be  ^conceded,  what  should 
be  the  extent  of  the  equivalent  to  be  substituted  for  them.  The 
mere  assertion  of  the  one  or  the  other  can  invest  no  right,  and  impose 
no  duty.  It  is  too  vague  and  indefinite  to  be  comprehended,  much  less 
to  be  enforced  with  due  regard  to  the  rights  of  the  parties  to  the  cause. 

It  is  therefore,  for  the  several  reasons  before  assigned,  the  opinion 
of  this  court  that  the  decree  of  the  district  court  be  reversed,  and  the 

petition  dismissed. 

— .^ — 

Thb  Propeller  Genesee  Chief,  her  Tackle,  Apparel,  and  Furni- 
ture, William  L.  Pierce,  Master,  Alexander  Kelsey,  William 
H.  Cheney,  William  Hunter,  Lansing  B.  Swan,  George  R. 
Clark,  and  Elisha  B.  Strong,  Appellants,  v.  Henry  Fitzhugh, 
Pbwitt  C.  Littlejohn,  and  James  Peck. 

12  H.  443. 

The  admiralty  jarisdiction  granted  to  the  district  courts  of  the  United  States  ander  the  con- 
■titntion,  extends  to  the  navigable  lakes  and  rivers  of  the  United  States,  without  regard 
to  the  ebb  and  flow  of  the  tides  of  the  ocean. 

20* 
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Congress  had  power  to  pass  the  act  of  Febroarj  26, 1845,  (5  Stats,  at  Large,  726,)  not  at 
regulations  of  commerce,  bat  under  the  provision  of  the  constitution  that  the  judicial 
power  of  the  United  States  shall  extend  to  cases  of  admiralty  and  maritime  jurisdiction, 
and  as  regulations  of  that  jurisdiction. 

If  a  steamer  be  wrongfully  in  a  dangerous  proximity  to  a  sailing  vessel,  and  there  is  imme- 
diate and  pressing  danger  of  a  collision,  and  the  master  of  the  sailing  vessel,  previously  in 
no  fault,  in  the  alarm  of  the  moment,  fails  to  give  the  most  proper  order,  this  does  not 
exempt  the  steamer  from  damages  for  the  collision  which  ensues. 

If  a  collision  occurs  in  the  night  between  a  steamer  and  a  sailing  vessel,  and  the  steamer 
had  not  a  proper  look-out  kept,  this  is  primA  facU  evidence  that  the  fault  of  the  steamer 
occasioned  the  collision. 

What  is  a  proper  look-out,  explained. 

Appeal  firom  the  circuit  court  of  the  United  States  for  the  northern 
district  of  New  York. 

MathewSj  for  the  appellants. 

Grcmt  and  Seward^  oontrk 

[  *450  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  case  of  collision  on  Lake  Ontario.  The  libe- 
lants were  the  owners  of  the  schooner  Cuba,  and  the  respondents  and 
present  appellants  the  master  and  owners  of  the  propeller  Genesee 
Chief.  The  libellants  state  that  on  the  6th  of  May,  1847,  as  The  Cuba 
was  on  her  voyage  from  Sandusky,  in  the  State  of  Ohio,  to  Oswego, 
in  the  State  of  New  York,  The  Genesee  Chief,  which  was  proceeding 
on  a  voyage  up  the  lake,  ran  foul  of  her  and  damaged  her  so  seriously 
that  she  shortly  afterwards  sunk,  with  her  cargo  on  board ;  and  they 
also  allege  that  the  coUision  was  occasioned  by  the  carelessness  and 
mismanagement  of  the  officers  and  crew  of  the  propeller,  without 
any  fault  of  the  officers  or  crew  of  The  Cuba.  The  respon- 
[  *  451  ]  dents  deny  that  it  was  *  occasioned  by  the  fault  of  the 
steamboat,  and  impute  it  to  the  carelessness  with  which  the 
schooner  was  managed. 

The  proceeding  is  in  rern^  and  in  substance  as  well  as  in  form,  a 
proceeding  in  admiralty.  It  was  instituted  under  the  act  of  February 
26, 1845,  5  Stats,  at  Large,  726,  extending  the  jurisdiction  of  the 
district  courts  to  certain  cases  upon  the  lakes  and  navigable  waters 
connecting  the  same.  The  district  court  decreed  in  favor  of  the 
libellants,  and  the  decision  was  affirmed  in  the  circuit  court,  from 
which  last  mentioned  decree  this  appeal  has  been  taken. 

Before,  however,  we  can  look  into  the  merits  of  the  dispute,  there 
is  a  question  of  jurisdiction  which  meets  us  at  the  threshold.  When 
the  act  of  congress  was  passed,  under  which  these  proceedings  were 
had,  serious  doubts  were  entert<uned  of  its  constitutionality.  The 
language  and  decision  of  this  court,  whenever  a  question  of  admi- 
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ralty  jurisdiction  had  come  before  it,  seemed  to  imply  that  under  the 
constitution  of  the  United  States,  the  jurisdiction  was  confined  to 
tide  waters.  Yet  the  conviction  that  this  definition  of  admiralty 
powers  was  narrower  than  the  constitution  contemplated,  has  been 
growing  stronger  every  day  with  the  growing  commerce  on  the  lakes 
and  navigable  rivers  of  the  western  States.  And  the  difficulties 
which  the  language  and  decisions  of  this  court  had  thrown  in  the 
way,  of  extending  it  to  these  waters,  have  perhaps  led  to  the  inquiry 
whether  the  law  in  question  could  not  be  supported  under  the  power 
granted  to  congress  to  regulate  commerce.  This  proposition  has 
been  maintained  in  a  recent  work  upon  the  jurisdiction,  law,  and 
practice  of  the  courts  of  the  United  States  in  admiralty  and  mari- 
time causes,  which  is  entitled  to  much  respect,  and  the  same  ground 
has  been  taken  in  the  argument  of  the  case  before  us. 

The  law,  however,  contains  no  regulations  of  commerce;  nor  any 
{NTOvision  in  relation  to  shipping  and  navigation  on  the  lakes.  It 
merely  confers  a  new  jurisdiction  on  the  district  courts ;  and  this  is 
its  only  object  and  purpose.  It  is  entitled :  "  An  act  extending  the 
jurisdiction  of  the  district  courts  to  certain  cases  upon  the  lakes  and 
navigable  waters  connecting  the  same;"  and  the  enacting  clause 
conforms  to  the  title.  It  declares  that  these  courts  shall  have,  pos- 
sess, and  exercise  the  same  jurisdiction  in  matters  of  contract  and 
tort,  arising  in  or  upon  or  concerning  steamboats  and  other  vessels 
of  twenty  tons  burden  and  upwards,  enrolled  and  licensed  for  the 
coasting  trade,  and  at  the  time  employed  in  business  of  commerce 
and  navigation  between  ports  and  places  in  different  States  and 
territories,  as  was  at  the  time  of  the  passage  of  the  law  possessed 
and  exercised  by  the  district  courts  in  cases  of  like  steam- 
boats and  other  vessels  *  employed  in  navigation  and  com-  [  *  452  ] 
merce  on  the  high  seas,  or  tide  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States. 

It  is  evident,  therefore,  from  the  title  as  well  as  the  body  of  the 
ia^  that  congress,  in  passing  it,  did  not  intend  to  exercise  their  power 
to  regulate  commerce ;  nor  to  derive  their  authority  from  that  article 
of  the  constitution.  And  if  the  constitutionality  of  this  law  is  sup- 
ported as  a  regulation  of  commerce,  we  shall  impute  to  the  legisla- 
ture the  exercise  of  a  power  which  it  has  not  claimed  under  that 
clause  of  the  constitution ;  and  which  we  have  no  reason  to  suppose 
it  deemed  itself  authorized  to  exercise. 

Indeed,  it  would  be  inconsistent  with  the  plain  and  ordinary  mean- 
ing of  words,  to  call  a  law  defining  the  jurisdiction  of  certain  courts 
of  the  United  States  a  regulation  of  commerce.  This  law  gives 
jmisdiction  to  a  certain  extent  over  commerce  and  navigation  and 
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authorizes  the  court  to  expound  the  laws  that  regulate  them.  But 
the  jurisdiction  to  administer  the  existing  laws  upon  these  subjects 
is  certainly  not  a  regulation  within  the  meaning  of  the  constitution. 
And  this  act  of  congress  merely  creates  a  tribunal  to  carry  the  laws 
into  execution, but  does  not  prescribe  them. 

Nor  can  the  jurisdiction  of  the  courts  of  the  United  States  be  made 
'  to  depend  on  regulations  of  commerce.  They  are  entirely  distinct 
things,  having  no  necessary  connection  with  one  another,  and  are 
conferred  in  the  constitution  by  separate  and  distinct  grants.  The 
extent  of  the  judicial  power  is  carefully  defined  and  limited,  and 
congress  cannot  enlarge  it  to  suit  even  the  wants  of  commerce,  nor 
for  the  more  convenient  execution  of  its  commercial  regulations. 
And  the  limits  fixed  by  the  constitution  to  the  judicial  authority 
of  the  courts  of  the  United  States,  would  form  an  insuperable 
objection  to  this  law,  if  its  validity  depended  upon  the  commercial 
power.  '    • 

This  power  is  as  extensive  upon  land  as  upon  water.  The  con- 
stitution makes  no  distinction  in  that  respect.  And  if  the  admiralty 
jurisdiction,  in  matters  of  contract  and  tort  which  the  courts  of  the 
United  States  may  lawfully  exercise  on  the  high  seas,  can  be  ex- 
tended to  the  lakes  under  the  power  to  regulate  commerce,  it  can 
with  the  same  propriety  and  upon  the  same  construction,  be  extended 
to  contracts  and  torts  on  land  when  the  commerce  is  between  differ- 
ent States.  And  it  may  embrace  also  the  vehicles  and  persons 
engaged  in  carrying  it  on.  It  would  be  in  the  power  of  congress  to 
confer  admiralty  jurisdiction  upon  its  courts,  over  the  cars  engaged 
in  transporting  passengers  or  merchandise  from  one  State  to  another, 
and  over  the  persons  engaged  in  conducting  them,  and  deny 
[  •  463  ]  to  the  parties  *  the  trial  by  jury.  Now  the  judicial  power 
in  cases  of  admiralty  and  maritime  jurisdiction,  has  never 
been  supposed  to  extend  to  contracts  made  on  land  and  to  be  exe* 
cuted  on  land.  But  if  the  power  of  regulating  commerce  can  be 
made  the  foundation  of  jurisdiction  in  its  courts,  and  a  new  and 
extended  admiralty  jurisdiction  beyond  its  heretofore  known  and  ad- 
mitted limits,  may  be  oreated  on  water  under  that  authority,  the 
same  reason  would  justify  the  same  exercise  of  power  on  land. 

Besides,  the  jurisdiction  established  by  this  act  of  congress  does 
not  depend  on  the  residence  of  the  parties.  And  under  the  admiralty 
powers  conferred  on  the  dbtrict  courts,  they  are  authorized  to  proceed 
in  rem  or  in  personam  in  the  cases  mentioned  in  the  law  although 
the  parties  concerned  are  citizens  of  the  same  State.  If  the  lakes 
and  waters  connecting  them  are  within  the  admiralty  and  maritime 
jurisdiction,  as  conferred  by  the  constitution,  then  undoubtedly  this 
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anthority  may  be  lawfully  exercised,  because  this  jurisdiction  depends 
upon  the  place  and  not  upon  the  residence  of  the  parties. 
.  But  if  the  admiralty  jurisdiction  is  confined  to  tide  water,  the 
courts  of  the  United  States  can  exercise  over  the  waters  in  question 
nothing  more  than  ordinary  jurisdiction  in  cases  at  common  law  and 
equity.  And  in  cases  of  this  description  they  have  no  jurisdiction, 
if  the  parties  are  citizens  of  the  same  State.  This  being  an  express 
limitation  in  the  grant  of  judicial  power,  no  act  of  congress  can  en- 
large it.  And  if  the  validity  of  the  act  of  1845  depended  upon  the 
power  to  regulate  commerce,  it  would  be  unconstitutional,  and  could 
confer  no  authority  on  the  district  courts. 

If  this  law,  therefore,  is  constitutional,  it  must  be  supported  on  the 
ground  that  the  lakes  and  navigable  waters  connecting  them  are 
within  the  scope  of  admiralty  and  maritime  jurisdiction,  as  known 
and  understood  in  the  United  States  when  the  constitution  was 
adopted. 

If  the  meaning  of  these  terms  was  now  for  the  first  time  brought 
before  this  court  for  consideration,  there  could,  we  think,  be  no  hesi- 
tation in  sajring  that  the  lakes  and  their  connecting  waters  were 
embraced  in  them.  These  lakes  are  in  truth  inland  seas.  Different 
States  border  on  them  on  one  side,  and  a  foreign  nation  on  the  other. 
A  great  and  growing  commerce  is  carried  on  upon  them  between 
different  States  and  a  foreign  nation,  which  is  subject  to  all  the  inci- 
dents and  hazards  that  attend  commerce  on  the  ocean.  Hostile 
fleets  have  encountered  on  them,  and  prizes  been  made ;  and  every 
reason  which  existed  for  the  grant  of  admiralty  jurisdiction  to  the 
general  government  on  the  Atlantic  seas,  applies  with  equal  force  to 
the  lakes.  .  There  is  an  equal  necessity  for  the  instance  and 
for  the  prize  power  of  the  *  admiralty  court  to  administer  [  *  454  ] 
international  law,  and  if  the  one  cannot  be  established 
neither  can  the  other. 

Again.  The  Union  is  formed  upon  the  basis  of  equal  rights  among 
all  the  States.  Courts  of  admiralty  have  been  found  necessary  in  all 
commercial  countries,  not  only  for  the  safety  and  convenience  of 
commerce,  and  the  speedy  decision  of  controversies,  where  delay 
would  often  be  ruin,  but  also  to  administer  the  laws  of  nations  in  a 
season  of  war,  and  to  determine  the  validity  of  captures  and  ques- 
tions of  prize  or  no  prize  in  a  judicial  proceeding.  And  it  would  be 
contrary  to  the  first  principles  on  which  the  Union  was  formed  to 
confine  these  rights  to  the  States  bordering  on  the  Atlantic,  and  to 
the  tide  water  rivers  connected  with  it,  and  to  deny  them  to  the 
citizens  who  border  on  the  lakes,  and  the  great  navigable  streams 
which  flow  through  the  western  Slates.     Certainly  such  was  not  the 
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intention  of  the  framers  of  the  constitution ;  and  if  snch  be  the  con- 
struction finally  given  to  it  by  this  court,  it  must  necessarily  produce 
great  public  inconvenience,  and  at  the  same  time  fail  to  accomplish 
one  of  the  great  objects  of  the  firamers  of  the  constitution :  that  is,  a 
perfect  equality  in  the  rights  and  the  privileges  of  the  citizens  of  the 
different  States ;  not  only  in  the  laws  of  the  general  government,  but 
in  the  mode  of  administering  them.  That  equality  does  not  exist, 
if  the  commerce  on  the  lakes  and  on  the  navigable  waters  of  the 
west  are  denied  the  benefits  of  the  same  courts  and  the  same  juris- 
diction for  its  protection  which  the  constitution  secures  to  the  States 
bordering  on  the  Atiantic 

The  only  objection  made  to  this  jurisdiction  is  that  there  is  no  tide 
in  the  lakes  or  the  waters  connecting  them ;  and  it  is  said  that  the 
admiralty  and  maritime  jurisdiction,  as  known  and  understood  in 
England  and  this  country  at  the  time  the  constitution  was  adopted, 
was  confined  to  the  ebb  and  flow  of  the  tide. 

Now  there  is  certainly  nothing  in  the  ebb  and  flow  of  the  tide  that 
makes  the  waters  peculiarly  suitable  for  admiralty  jurisdiction,  nor 
any  thing  in  the  absence  of  a  tide  that  renders  it  unfit.  If  it  is  a 
public  navigable  water,  on  which  commerce  is  carried  on  between 
different  States  or  nations,  the  reason  for  the  jurisdiction  is  precisely 
the  same.  And  if  a  distinction  is  made  on  that  account,  it  is  merely 
arbitrary,  without  any  foundation  in  reason;  and,  indeed,  would 
seem  to  be  inconsistent  with  it. 

In  England,  undoubtedly  the  writers  upon  the  subject,  and  the 
decisions  in  its  courts  of  admiralty,  always  speak  of  the  jurisdiction 
as  confined  to  tide  water.  And  this  definition  in  England  was  a 
sound  and.  reasonable  one,  because  there  was  no  navigable  stream  in 
the  country  beyond  the  ebb  and  flow  of  the  tide ;  nor  any 
[  *  455  ]  place  where  a  port  could  be  established  to  carry  *  on  trade 
with  a  foreign  nation,  and  where  vessels  could  enter  or  de- 
part with  cargoes.  In  England,  therefore,  tide  water  and  navigable 
water  are  synonymous  terms,  and  tide  water,  with  a  few  small  and 
unimportant  exceptions,  meant  nothing  more  than  public  rivers,  aa 
contradistinguished  from  private  ones ;  and  they  took  the  ebb  and 
flow  of  the  tide  as  the  test,  because  it  was  a  convenient  one,  and 
more  easily  determined  the  character  of  the  river.  Hence  the  estab- 
lished doctrine  in  England,  that  the  admiralty  jurisdiction  is  confined 
to  the  ebb  and  flow  of  the  tide.  In  other  words,  it  is  confined  to 
public  navigable  waters. 

At  the  time  the  constitution  of  the  United  States  was  adopted, 
and  our  courts  of  admiralty  went  into  operation,  the  definition  which 
had  been  adopted  in  England  was  equally  proper  here.     In  the  <dd 
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thirteen  States  the  far  greater  part  of  the  navigable  waters  are  tide 
waters.  And  in  the  States  which  were  at  that  period  in  any  degree 
commercial,  and  where  comts  of  admiralty  were  called  on  to  exer- 
case  their  jurisdiction,  every  public  river  was  tide  water  to  the  head 
of  navigation.  And,  indeed,  until  the  discovery  of  steamboats,  there 
could  be  nothing  like  foreign  commerce  upon  waters  with  an  un- 
changing current  resisting  the  upward  passage.  The  courte  of  the 
United  States,  therefore,  naturally  adopted  the  English  mode  of  de- 
fining a  public  river,  and  consequently  the  boundary  of  admiralty 
jurisdiction.  It  measured  it  by  tide  water.  And  that  definition  hav- 
ing found  its  way  into  our  courts,  became,  after  a  time,  the  familiar 
mode  of  describing  a  public  river,  and  was  repeated,  as  cases  occur- 
red, without  particularly  examining  whether  it  was  as  universally 
applicable  in  this  country  as  it  was  in  England.  If  there  were  no 
waters  in  the  United  States  which  are  public,  as  contradistinguished 
firom  private,  except  where  there  is  tide,  then  unquestionably  here  as 
well  as  in  England,  tide  water  must  be  the  limits  of  admiralty  power. 
And  as  the  English  definition  was  adopted  in  our  courts,  and  con- 
stantly used  in  judicial  proceedings  and  forms  of  pleading,  borrowed 
firom  England,  the  public  character  of  the  river  was  in  process  of  time 
lost  sight  of,  and  the  jurisdiction  of  the  admiralty  treated  as  if  it  was 
limited  by  the  tide.  The  description  of  a  public  navigable  river  was 
substituted  in  the  place  of  the  thing  intended  to  be  described.  And 
under  the  natural  influence  of  precedents  and  established  forms,  a 
definition  originally  correct  was  adhered  to  and  acted  on,  after  it  had 
ceasedf  from  a  change  in  circumstances,  to  be  the  true  description  of 
public  waters.  It  was  under  the  influence  of  these  precedents  and 
this  usage,  that  the  case  of  The  Thomas  Jeflerson,  10  Wheat.  428,  was 
decided  in  this  court ;  and  the  jurisdiction  of  the  courts  of  admiralty  of 
the  United  States  declared  to  be  limited  to  the  ebb  and  flow 
of  the  tide.  •The  Steamboat  Orleans  v.  Phoebus,  11  Pet.  [•466] 
175,  afterwards  followed  this  case,  merely  as  a  point  decided. 

It  is  the  decision  in  the  case  of  The  Thomas  Jeflerson  which  mainly 
embarrasses  the  court  in  the  present  inquiry.  We  are  sensible  of  the 
great  weight  to  which  it  is  entitled.  But  at  the  same  tirne  we  are 
convinced  that,  if  we  follow  it,  we  follow  an  erroneous  decision  into 
which  the  court  fell,  when  the  great  importance  of  the  question  as  it 
now  presents  itself  could  not  be  foreseen ;  and  the  subject  did  not 
therefore  receive  that  deliberate  consideration  which  at  this  time 
would  have  been  given  to  it  by  the  eminent  men  who  presided  here 
when  Ihat  case  was  decided.  For  the  decision  was  made  in  1825, 
when  the  commerce  on  the  rivers  of  the  west  and  on  the  lakes  was 
in  its  infancy,  and  of  little  importance,  and  but  little  regarded  com- 
pared  with  that  of  the  present  day. 
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Moreover,  the  natare  of  the  questionB  concerning  the  extent  of  the 
admiralty  jurisdiction,  which  have  arisen  in  this  court,  were  not  cal- 
culated to  call  its  attention  particularly  to  the  one  we  are  now 
considering.  The  point  in  dispute  has  generally  been,  whether  the 
jurisdiction  was  not  as  limited  in  the  United  States  as  it  was  in 
England  at  the  time  the  constitution  was  adopted.  And  if  it  was 
so  limited,  then  it  did  not  extend  to  contracts  for  maritime  services 
when  made  on  land ;  nor  to  torts  and  collisions  on  a  tide  water  river, 
if  they  took  place  in  the  body  of  a  country.  The  attention  of  the 
court,  therefore,  in  former  cases,  has  been  generally  strongly  attracted 
to  thAt  question,  and  never,  we  believe,  until  recently,  drawn  to  the 
one  we  are  now  discussing,  except  in  the  case  of  The  Thomas  Jef- 
ferson, afterwards  followed  in  The  Steamboat  Orleans  v,  Phoebus,  as 
already  mentioned.  For,  with  this  exception,  the  cases  always  arose 
on  contracts  for  services  on  tide  water,  or  were  upon  libels  for  collis- 
ions or  other  torts  committed  within  the  ebb  and  flow  of  the  tide. 
There  was,  therefore,  no  necessity  for  inquiring  whether  the  jurisdic- 
tion extended  farther  in  a  public  navigable  water.  And  following 
the  English  definition,  tide  was  assumed  and  spoken  of  as  its  limit, 
although  that  particular  question  was  not  before  the  court. 

The  attention  of  the  court  was,  however,  drawn  to  this  subject  in 
the  case  of  Waring  t?.  Clarke,  6  How.  441,  which  was  decided  in 
1848.  The  collision  took  place  on  the  Mississippi  River,  near  the 
bayou  Goulah,  and  there  was  much  doubt  whether  the  tide  flowed 
so  high.  There  was  a  good  deal  of  conflicting  evidence.  But  the 
majority  of  the  court  thought  there  was  sufficient  proof  of  tide  there, 
and  consequently,  it  was  not  necessary  to  consider  whether  the  admi- 
ralty power  extended  higher. 

But  that  case  showed  the  unreasonableness  of  giving  a  constrao- 
tion  to  the  constitution  which  would  measure  the  jurisdio- 
[  •467  ]  tion  •of  the  admiralty  by  the  tide.  For  if  such  be  the  con- 
struction, then  a  line  drawn  across  the  River  Mississippi 
would  limit  the  jurisdiction,  although  there  were  ports  of  entry  above 
it,  and  the  water  as  deep  and  navigable,  and  the  commerce  as  rich, 
and  exposed  to  the  same  hazards  and  incidents,  as  the  commerce 
below.  The  distinction  would  be  purely  artificial  and  arbitrary  as 
well  as  unjust,  and  would  make  the  constitution  of  the  United  States 
subject  one  part  of  a  public  river  to  the  jurisdiction  of  a  court  of  the 
United  States,  and  deny  it  to  another  part  equally  public  and  but  a 
few  yards  distant* 

It  is  evident  that  a  definition  that  would  at  this  day  limit  public 
livers  in  this  country  to  tide  water  rivers,  is  utterly  inadmissible.  We 
have  thousands  of  miles  of  public  navigable  water,  including  laken 
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and  rivers  in  which  there  is  no  tide.  And  certainly  there  can  be  no 
reason  for  admiralty  power  over  a  public  tidewater,  which  does  not 
apply  with  equal  force  to  any  other  public  water  used  for  commercial 
purposes  and  foreign  trade.  The  lakes  and  the  waters  connecting 
them  are  undoubtedly  public  waters ;  and  we  think  are  within  the 
grant  of  admiralty  and  maritime  jurisdiction  in  the  constitution  of 
the  United  States. 

We  are  the  more  convinced  of  the  correctness  of  the  rule  we  have 
DOW  laid  down,  because  it  is  obviously  the  one  adopted  by  congress 
in  1789,  when  the  government  went  into  operation.  For  the  9th  sec- 
tion of  the  judiciary  act  of  1789,^  by  which  the  first  courts  of  admi- 
ralty were  established,  declares  that  the  district  courts  "  shall  have 
exclusive  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including  all  seizures  under  the  laws  of  impost,  naviga- 
tion, or  trade  of  the  United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons 
burden,  within  their  respective  districts,  as  well  as  upon  the  high  seas.^ 

The  jurisdiction  is  here  made  to  depend  upon  the  navigable  char- 
acter of  the  water,  and  not  upon  the  ebb  and  flow  of  the  tide.  If  the 
water  wa6  navigable,  it  was  deemed  to  be  public ;  and  if  public,  was 
regarded  as  within  the  legitimate  scope  of  the  admiralty  jurisdiction 
conferred  by  the  constitution. 

It  BO  happened  that  no  seizure  was  made,  and  no  case  calling  for 
the  exercise  of  admiralty  power  arose  for  a  long  period  of  time,  upon 
any  navigable  water  where  the  tide  did  not  ebb  and  flow.  As  we 
have  before  stated,  there  were  no  navigable  waters  in  the  United 
States  upon  which  commerce,  in  the  usual  acceptation  of  the  word, 
was  carried  on,  except  tide  water,  until  the  valley  of  the  Mississippi 
was  settled  and  cultivated,  and  steamboats  invented,  and  no  case 
therefore  came  before  the  court  during  the  early  period  of  the  govern- 
ment that  required  it  to  determine  whether  this  jurisdiction 
oonld  be  extended  above  tide.  *  It  is  perhaps  to  be  regret-  [  •458  ] 
ted  that  such  a  case  did  not  arise.  For  we  are  persuaded 
that  if  one  had  occurred  and  attracted  the  attention  of  the  court  to 
this  point  before  the  English  definition  had  become  the  settled  mode 
of  describing  the  jurisdiction,  and  before  the  courts  had  been  accus- 
tomed to  adhere  strictly  to  the  English  mode  of  pleading,  in  which 
the  place  is  always  averred  to  be  within  the  ebb  and  flow  of  the  tide, 
the  definition  in  the  act  of  1789,  which  is  so  evidently  the  correct 
one,  would  have  been  adopted  by  the  courts,  and  the  difficulty  whidi 
has  now  arisen  would  not  have  taken  place. 


1 1  Stats,  at  Lai^ge,  76. 
VOL.  XIX*  31 
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This  legislative  definition,  given  at  this  early  period  of  the  govern- 
ment, is  certainly  entitled  to  great  consideration.  The  same  defini- 
tion is  in  effect  again  recognized  by  congress  by  the  passage  of  the 
act  which  we  are  now  considering.  We  have,  therefore,  the  opinion 
of  the  legislative  department  of  the  government,  twice  deliberately 
expressed  upon  the  subject.  These  opinions,  of  course,  are  not  bind- 
ing ori  the  judicial  department,  but  they  are  always  entitled  to  high 
respect.  And  in  this  instance  we  think  they  are  founded  in  truth 
and  reason ;  and  that  these  laws  are  both  constitutional,  and  ought, 
therefore,  to  be  carried  into  execution.  The  jurisdiction  under  both 
laws  is  confined  to  vessels  enrolled  and  licensed  for  the  coasting 
trade ;  and  the  act  of  1845  extends  only  to  such  vessels  when  they 
are  engaged  in  commerce  between  different  States  or  territories. 
It  does  not  apply  to  vessels  engaged  in  domestic  commerce  of  a 
State ;  nor  to  vessels  or  boats  not  enrolled  and  licensed  for  the  coast- 
ing trade  under  the  authority  of  congress.  And  the  state  courts 
within  the  limits  embraced  by  this  law  exercise  a  concurrent  juris- 
diction in  all  cases  arising  within  their  respective  teiritories,  as 
broadly  and  independently  as  it  is  exercised  by  the  old  thirteen 
States,  (whose  rivers  are  tide  waters,)  and  where  the  admiralty  juris- 
diction has  been  in  full  force  ever  since  the  adoption  of  the  constitu- 
tion. 

The  case  of  The  Thomas  Jefferson  did  not  decide  any  question  of 
property,  or  lay  down  any  rule  by  which  the  right  of  property  should 
be  determined.  If  it  had,  we  should  have  felt  ourselves  bound  to 
follow  it,  notwithstanding  the  opinion  we  have  expressed.  For  every 
one  would  suppose  that  affcer  the  decision  of  this  court,  in  a  matter 
of  that  kind,  he  might  safely  enter  into  contracts,  upon  the  faith  that 
rights,  thus  acquired,  would  not  be  disturbed.  In  such  a  case,  stare 
decisis  is  the  safe  and  established  rule  of  judicial  policy,  and  should 
always  be  adhered  to.  For  if  the  law,  as  pronounced  by  the  court, 
ought  not  to  stand,  it  is  in  the  power  of  the  legislature  to  amend  it, 
without  impairing  rights  acquired  under  it.  But  the  decision  referred 
to  has  no  relation  to  rights  of  property.  It  was  a  question 
[  '459  ]  of  jurisdiction  only,  and  the  *  judgment  we  now  give  can 
disturb  no  rights  of  property,  nor  interfere  with  any  con- 
tracts heretofore  made.  The  rights  of  property  and  of  parties  will  be 
the  same  by  whatever  court^e  law  is  administered.  And  as  we 
are  convinced  that  the  former  decision  was  founded  in  error,  and  that 
the  error,  if  not  corrected,  must  produce  serious  public  as  well  as 
private  inconvenience  and  loss,  it  becomes  our  duty  not  to  perpet- 
uate it. 

The  principal  objection  made  to  the  admiralty  jurisdiction  is  the 
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want  of  the  trial  by  jury.  And  it  is  this  feature  in  the  admiralty 
practice  which  made  it  the  object  of  so  much  jealousy  in  England  in 
the  time  of  Lord  Coke,  and  enabled  him  to  succeed  in  his  efforts  to 
restrict  it  to  very  narrow  limits.  But  experience  in  England  has 
proved  that  a  wider  range  of  jurisdiction  was  necessary  for  the  benefit 
of  commerce  and  navigation ;  and  that  they  needed  courts  acting 
more  promptly  than  courts  of  common  law,  and  not  entangled  with 
the  niceties  and  strictness  of  common-law  pleadings  and  proceedings. 
And  during  the  reign  of  the  present  queen,  the  admiralty  jurisdic* 
tion  has  been  extended  to  maritime  services  and  contracts  and  to 
torts  in  navigable  waters,  although  the  place  where  the  service  was 
performed  or  the  contract  made  or  the  tort  committed,  was  within 
the  body  of  a  county,  and  within  the  jurisdiction  of  the  courts  of 
common  law.  A  concurrent  jurisdiction  is  reserved  to  the  last  men* 
tioned  courts,  if  the  party  complaining  chooses  to  select  that  mode 
of  proceeding.  But  in  the  new  and  extended  jurisdiction  of  the 
English  admiralty,  the  old  objection  remains,  and  neither  party  is 
entitled  to  a  trial  by  jury.  The  court  in  its  discretion  may  send  the 
question  of  fact  to  a  jury,  if  it  thinks  proper  to  do  so.  But  the  party 
cannot  demand  it  as  a  matter  of  right.  Yet  the  English  people  have 
certainly  lost  nothing  of  their  attachment  to  the  trial  by  jury  since 
the  days  of  Lord  Coke.  And  this  recent  and  great  enlargement  of 
the  admiralty  power  is  strong  proof  that  the  want  of  it  has  been  felt, 
and  that  experience  has  shown  its  necessity  where  the  interests  of  an 
extensive  commerce  and  navigation  are  concerned. 

But  the  act  of  congress  of  which  we  are  speaking,  is  free  from  the 
objection  to  which  the  English  statute  is  liable.  Like  the  English 
statute,  it  saves  to  the  party  a  concurrent  remedy  at  common  law  in 
any  court  of  the  United  States  or  of  a  State  which  may  be  compe- 
tent to  give  it.  But  it  goes  further.  It  secures  to  the  parties  the 
trial  by  jury  as  a  matter  of  right  in  the  admiralty  courts.  Either 
party  may  demand  it.  And  it  thus  effectually  removes  the  great  and 
leading  objection,  always  heretofore  made  to  the  admiralty  juris* 
diction. 

The  power  of  congress  to  change  the  mode  of  proceeding  in  this 
respect  in  its  courts  of  admiralty,  will,  we  suppose,  hardly 
*be  questioned.  The  constitution  declares  that  the  judicial  [  *460  ] 
power  of  the  United  States  shall  extend  to  *^  all  cases  of 
admiralty  and  maritime  jurisdiction."  But  it  does  not  direct  that  the 
court  shall  proceed  according  to  ancient  and  established  forms,  or 
shall  adopt  any  other  form  or  mode  of  practice.  The  grant  defines 
the  subjects  to  which  the  jurisdiction  may  be  extended  by  congress. 
Bat  the  extent  of  the  power  as  well  as  the  mode  of  proceeding  in 
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which  that  jurisdiction  is  to  be  exercised,  like  the  power  and  practice 
in  €dl  the  other  courts  of  the  United  States,  are  subject  to  the  regu- 
lation of  congress,  except  where  that  power  is  limited  by  the  terms 
of  the  constitution,  or  by  necessary  implication  from  its  language. 
In  admiralty  and  maritime  cases,  there  is  no  such  limitation  as  to 
the  mode  of  proceeding,  and  congress  may  therefore,  in  cases  of  that 
description,  give  either  party  right  of  trial  by  jury,  or  modify  the 
practice  of  the  court  in  any  other  respect  that  it  deems  more  condu- 
cive to  the  administration -of  justice.  And  in  the  proceedings  under 
the  act  of  1845,  the  right  to  a  trial  by  jury  is  undoubtedly  secured  to 
either  party  if  he  thinks  proper  to  demand  it. 

In  the  case  before  us,  no  jury  was  required  by  the  libellants  or 
respondents,  and  the  questions  of  fact  as  well  as  of  law  w^e  there- 
fore decided  by  the  court. 

This  brings  us  to  the  evidence  in  the  case.  And  it  remains  to 
inquire  whether  the  collision  in  question  was  the  result  of  inevitable 
accident,  and  if  not,  by  whose  fault  it  happened. 

Many  witnesses,  it  appears,  were  examined.  And,  as  almost  in- 
variably happens  in  cases  of  this  kind,  there  is  a  great  deal  of  contra- 
dictory testimony,  —  the  men  belonging  to  one  boat  differing,  for  the 
most  part,  from  those  in  the  other.  It  has  been  examined  with  great 
care  in  the  argument  at  the  bar,  and  fully  discussed,  and  we  do  not 
deem  it  necessary,  in  this  opinion,  to  go  over  the  whole  ground,  and 
compare  the  relative  credit  of  the  witnesses,  or  the  weight  and  au- 
thority to  which  they  are  severally  entitled. 

There  are  some  leading  facts  in  the  case  which,  upon  the  whole 
testimony,  are  free  from  doubt  The  collision  took  place  in  the  open 
lake.  It  was  a  starlight  night,  and  although  there  was  a  haze  near 
the  surface  of  the  lake,  it  was  not  sufficient  to  conceal  The  Cuba 
from  those  on  board  of  the  propeller.  She  had  a  light  on  her  bow- 
sprit, and  was  seen  from  the  steamboat  when  she  was  four  or  five 
miles  off.  And  the  helmsman  of  the  propeller  states  that  it  was  at 
no  time  so  thick  as  to  prevent  him  from  seeing  the  light  at  the  dis- 
tance of  half  a  mile.  The  wind  was  light,  moving  The  Cuba,  which 
was  heavily  laden,  not  more  than  two  or  three  miles  an  hour.  The 
lake  was  smooth.  The  steamboat  had  the  entire  command 
[  *461  ]  of  her  course  and  a  *  wide  water,  by  which  she  might  have 
passed  The  Cuba  on  either  side,  and  at  a  safe  distance. 
She  was  going  at  the  rate  of  eight  miles  an  hour.  And  if  proper 
care  had  been  taken  on  board  The  Genesee  Chief,  after  the  schooner 
was  first  seen,  it  would  seem  to  be  almost  impossible  that  a  collision 
cduld  have  happened  with  a  vessel  moving  so  slowly  and  sluggishly 
through  the  water,  even  if  she  was  carelessly  or  injudiciously  man- 
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aged.  There  was  no  necessity  for  passing  so  near  to  her  as  to  create 
the  hazard.  The  steamboat  could  choose  its  own  distance,  and 
might  have  approached  her  slowly  and  cautiously,  if  the  intervening 
mist  obscured  the  light  after  she  was  first  discovered,  or  occasionally 
concealed  it. 

But  there  is  no  evidence  of  any  fault  on  the  part  of  The  Cuba. 
She  changed  her  course,  it  is  true,  when  she  was  some  miles  distant 
from  the  propeller.  But  a  vessel  close  hauled  with  a  bafQing  wind, 
cannot  always  choose  her  course,  but  may  be  compelled  to  change  it 
by  a  slight  change  in  the  wind.  And  the  captain  states  that  the 
course  was  altered  because  be  observed  her  sails  to  be  shaking,  and 
the  change  was  necessary  to  enable  her  to  preserve  her  headway. 
And  this  change  was  made  when  she  was  distant  some  miles,  and 
there  was  ample  time  for  those  on  board  the  propeller  to  observe  it, 
and  ample  room  to  guard  against  it.  And  the  captain  and  crew  of 
The  Cuba  appear  to  have  been  watchful  and  attentive  from  the  time 
the  propeller  was  discovered.  Noi;  do  we  deem  it  material  to  inquire 
whether  the  order  of  the  captain  at  the  moment  of  collision  was 
judicious  or  not.  He  saw  the  steamboat  coming  directly  upon  him ; 
her  speed  not  diminished ;  nor  any  measures  taken  to  avoid  a  collis- 
ion. And  if,  in  the  excitement  and  alarm  of  the  moment,  a  different 
order  might  have  been  more  fortunate,  it  was  the  fault  of  the  propel- 
ler to  have  placed  him  in  a  situation  where  there  was  no  time  for 
thought,  and  she  is  responsible  for  the  consequences.  She  had  the 
power  to  have  passed  at  a  safer  distance,  and  had  no  right  to  place 
the  schooner  in  such  jeopardy  that  the  error  of  a  moment  might 
cause  her  destruction,  and  endanger  the  lives  of  those  on  board.  And 
if  an  error  was  committed  under  such  circumstances,  it  was  not  a 
£ault 

As  regards  the  strength  and  direction  of  the  wind,  the  testimony  of 
those  on  board  of  the  schooner  is  entitled  to  much  more  weight  than 
the  witnesses  who  were  on  board  the  steamboat.  The  movements 
of  the  latter  were  independent  of  the  wind.  There  was  nothing  to 
attract  the  attention  of  the  captain  or  crew  to  the  light  land  breeze 
that  was  then  blovvdng.  But  the  movements  of  The  Cuba  depended 
upon  it,  and  the  attention  of  those  on  board  of  her  was  necessarily 
drawn  to  it  every  moment.  And  while  we  see  nothing  to 
censure  in  the  conduct  of  the  *  schooner,  there  is  conclusive  [  *  462  ] 
evidence  of  great  carelessness  on  board  of  The  Genesee 
Chief: 

It  is  possible  that  their  conduct  may  in  some  measure  be  accounted 
for  by  the  fact  that  the  captain  and  helmsman  made  up  their  minds, 
vrh'*n  the  light  in  The  Cuba  was  first  seen,  that  she  was  bound  up 
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the  lake,  and  they  would  seem  to  have  acted  upon  that  opinion  up 
to  the  moment  of  the  collision.  They  may  have  believed  that  as 
they  were  running  on  the  same  course,  and  as  the  helmsman  sup- 
posed with  a  four  mile  wind,  there  could  be  no  danger  of  a  sudden 
enQOunter,  and  that  when  they  neared  her,  there  would  be  time 
enough  to  change  the  course  of  the  steamboat,  and  pass  at  a  safe  dis- 
tance. It  would  seem  difficult  otherwise  to  account  for  the  careless 
manner  in  which  the  light  of  The  Cuba  was  observed  even  by  the 
helmsman,  for  he  says  he  saw  it  at  intervals  as  the  vessels  were  ap- 
proaching each  other,  and  lost  sight  of  it  for  three  or  four  minutes 
immediately  before  they  came  together.  Now  the  light  wslq  seen  at 
the  distance  of  four  or  five  miles  in  the  first  instance,  and  he  states, 
in  his  subsequent  testimony,  that  there  was  not  haze  enough  on  the 
lake  to  prevent  him  from  seeing  it  at  the  distance  of  half  a  mile. 
There  was,  therefore,  nothing  to  prevent  him,  when  the  vessels  were 
within  that  distance,  fi'om  seeing  it  continually  if  he  looked  for  it, 
unless  he  was  prevented  by  the  position  in  which  he  placed  himself 
in  the  wheel-house.  And  if  the  light  was  hidden  by  the  haze,  still, 
as  he  knew  that  a  vessel  was  ahead,  and  so  near,  nothing  could 
excuse  the  rashness  of  continuing  the  steamboat  at  her  full  speed,  if 
be  supposed  the  schooner  was  meeting  him,  and  not  running  on  the 
same  course. 

If  this  mistake  continued  until  the  collision  was  about  to  take 
place,  it  would  be  the  strongest  proof  of  negligence,  as  there  was 
abundance  of  time  to  have  discovered  their  error.  But  however  this 
may  be,  it  is  evident  that  there  was  not  a  proper  look-out  on  board 
of  the  propeller.  By  a  proper  look-out,  we  do  not  mean  merely 
persons  on  deck,  who  look  at  the  light;  but  some  dne  in  a  favorable 
position  to  see,  stationed  near  enough  to  the  helmsman  to  communi- 
cate with  him,  and  to  receive  communications  from  him,  and  exda- 
sively  employed  in  watching  the  movements  of  vessels  which  they 
are  meeting  or  about  to  pass.  And  it  appears  that  the  helmsman 
saw  no  one,  after  he  and  the  captain  first  observed  the  light  of.  The 
Cuba,  until  the  vessels  met.  The  captain  had  not  observed  her  near 
approach,  for  when  the  collision  happened,  he  ran  to  the  wheel-house 
to  inquire  what  was  the  matter.  And  when  the  steersman,  by  his 
own  imperfect  observation,  saw  that  the  danger  was  imminent^  and 
it  was  absolutely  necessary  that  the  speed  of  the  boat 
[  •  463  ]  should  be  *  instantly  checked,  nobody  else  appears  to  have 
seen  it,  and  no  one  was  near  him,  and  he  was  forced  to  leave 
the  wheel  at  the  most  critical  moment  in  order  to  ring  the  bell  to 
reverse  the  engine.  The  fact  that  there  was  no  one  near  him  to 
whom  he  could  call,  and  no  one  but  himself  that  saw  the  danger,  b 
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oondusive  evidence  of  the  carelessness  with  which  The  Genesee 
Chief  was  proceeding.  She  was  running  at  her  usual  speed,  although 
the  captain  knew,  half  an  hour  before,  that  there  was  a  vessel  in  his 
path,  and  caution  therefore  necessary ;  and  the  more  necessary  if  the 
haze  obscured  the  light  of  the  schooner,  as  some  of  the  witnesses 
represent. 

It  is  the  duty  of  every  steamboat  traversing  waters  where  sailing 
vessels  are  often  met  with,  to  have  a  trustworthy  and  constant  look- 
out besides  the  helmsman.  It  is  impossible  for  him  to  steer  the 
vessel  and  keep  the  proper  watch  in  his  wheel-house.  His  position 
is  unfavorable  to  it,  and  he  cannot  safely  leave  the  wheel  to  give 
notice  when  it  becomes  necessary  to  check  suddenly  the  speed  of  the 
boat  And  whenever  a  collision  happens  with  a  sailing  vessel,  and  it 
appears  that  there  was  no  other  look-out  on  board  the  steamboat  but 
the  helmsman,  or  that  such  look-out  was  not  stationed  in  a  proper 
place,  or  not  actually  and  vigilantly  employed  in  his  duty,  it  must  be 
regarded  ^^primd  facie  evidence  that  it  was  occasioned  by  her  fault 
She  has  command  of  her  own  course  and  her  own  speed ;  and  it  is 
her  duty  to  pass  the  approaching  vessel  at  such  a  distance  as  to  avoid 
all  danger  where  she  has  room ;  and  if  the  water  is  narrow,  her  speed 
should  be  checked  so  as  to  accomplish  the  same  purpose.  In  the 
present  case,  every  proper  precaution  seems  to  have  been  neglected. 
No  pains  were  taken  to  ascertain  the  course  of  The  Cuba ;  there  was 
no  one  upon  the  look-out  but  the  helmsman,  and  that  duty  negligently 
performed  by  him ;  and  in  a  starlight  night,  with  four  or  five  miles 
of  deep  water  on  the  one  side,  and  the  open  lake  on  the  other,  with  a 
light  breeze  and  smooth  surface,  she  run  into  and  sunk  a  vessel  that 
had  been  seen  half  an  hour  before,  at  a  distance  of  four  or  five  miles, 
and  which  was  sailing  at  the  rate  of  not  more  than  two  or  three  miles 
an  hour,  and  doing  every  thing  in  her  power  to  warn  those  on  board 
the  steamboat  of  her  position  and  her  danger.  We  are  satisfied,  from 
the  whole  testimony,  that  there  was  great  and  inexcusable  carelessness 
on  the  part  of  the  propeller,  and  that  the  damages  are  not  higher  than 
the  loss  requires. 

The  decree  of  the  circuit  court  must,  therefore,  be  affirmed  with 
costs. 

Daniel  J.     From  so  mtich  of  the  opinion  just  announced 
as  claims  jurisdiction  *in  this  case,  and  especially  from  the  [  *464  ] 
ground  (for  the  first  time  assumed  in  this  court)  as  the 
principal  foundation  of  that  jurisdiction,  I  find  myself  constrained  to 
declare  my  dissent     It  is  not  my  purpose  here  to  reiterate  my  views 
of  the  ext'^nt  of  the  admiralty  powers  vested  by  the  constitution  in 
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the  courts  of  the  United  States,  nor  of  the  sources  from  which  those 
powers  were  conceived  by  the  framers  of  the  constitution  to  have 
been  derived.  Those  views  have,  on  former  occasions,  been  fully 
developed,  particularly  in  the  case  of  The  New  Jersey  Bteam  Naviga- 
tion Co.  V.  The  Merchants  Bank,  in  6  How.  344,  in  my  concurrence 
with  the  opinion  of  the  late  Justice  Woodbury,  in  the  case  of  Waring 
V.  Clark,  5  How.  441,  and  in  my  opinion  in  the  case  of  Newton  v. 
Stebbins,  10  How.  686. 

The  decisions  of  this  tribunal  heretofore  made,  will,  upon  a  correct 
examination  of  them,  be  found  to  rest  the  admiralty  powers  of  the 
federal  courts,  not  solely  upon  the  known  and  established  principles 
and  limitations  of  the  powers  and  jurisdiction  of  the  admiralty  in 
England,  principles  and  limitations  settled  in  that  country  at  the 
time  of  the  adoption  of  the  federal  constitution,  and  rigidly  adhered 
to  there  until  altered  by  some  recent  legislative  provisions ;  but  they 
have  professed  to  place  those  powers  upon  some  supposed  enlarge- 
ment of  the  admiralty  jurisdiction,  said  to  have  sprung  from  the 
practice  of  the  vice-admiralty  courts  in  the  British  colonies ;  a  practice 
which,  whilst  it  has  been  alleged  as  a  justification  of  each  instance 
in  support  of  which  it  has  been  invoked,  no  case,  no  investigation 
has  ever  been  able  to  place  upon  any  clear  and  indisputable  authority. 
It  is  against  this  undefined  and  undefinable  warrant  for  the  exercise 
of  power,  that  the  objections,  urged  by  me  on  former  occasions,  have 
been  levelled.  Moreover,  it  has  always  seemed  to  me  to  imply  a 
palpable  contradiction,  that  there  should  be  ascribed  (and  that  by 
mere  implication)  to  the  vice-admiralty  courts,  (the  creatures  of  the 
high  admiralty,)  powers  which  the  latter  confessedly  never  possessed. 
But  the  doctrine  at  present  promulged  by  this  court,  is  based  upon 
assumptions  still  more  irregular  in  my  view,  still  more  dangerous 
than  that  above  adverted  to,  because  it  claims  for  this  court,  wholly 
irrespective  either  of  the  constitution  or  the  legislation  of  congress, 
powers  to  be  assumed  and  carried  into  execution  by  some  rule  which 
in  the  judgment  of  this  court  is  to  be  applied  according  to  its  own 
opinions  of  convenience  or  necessity.  Thus,  it  is  admitted  that,  by 
the  decisions  in  England,  the  jurisdiction  of  the  admiralty  did  not 
reach  infra  corpus  comitdtus^  and  was  limited  to  the  ebb  and  flow  of 
the  tide ;  and  it  is  admitted  that,  by  the  previous  decisions  of  this 
court,  the  like  limitations  were  imposed  on  the  jurisdiction  of  the 

admiralty  in  this  country ;  and  even  this  limitation,  imposed 
[  *465  ]  *by  former  decisions  of  this  tribunal,  it  is  obvious,  allowed 

of  some  encroachment  upon  the  common-law  jurisdiction, 
in  so  far  as  the  ebb  and  flow  of  the  tide  might  bring  the  asserted 
power  of  the  court  infra  fauces  terraey  or  infra  corpus  comitaius. 
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Bat  even  this  encroachment  is  not  sufficient  to  satisfy  the  aspirations 
of  the  jurisdiction,  now  for  the  first  time  asserted ;  for  now  it  is  in- 
sisted that  any  waters,  however  they  may  be  within  the  body  of  a  State 
or  county,  are  the  peculiar  province  of  the  admiralty  power ;  and 
although  it  is  admitted  that  the  power  was  once  clearly  understood 
as  being  limited  to  the  ebb  and  flow  of  the  tide,  yet  now,  without 
there  having  been  ingrafted  any  new  provision  on  the  constitution, 
without  the  alteration  of  one  letter  of  that  instrument,  designed  to  be 
the  charter  of  all  federal  power,  the  jurisdiction  of  the  admiralty  is 
to  be  measured  by  miles,  and  by  the  extent  of  territory  which  may 
have  been  subsequently  acquired ;  a  much  less  natural  standard, 
surely,  than  the  nature  and  character  of  the  element  to  which  the 
admiralty  is  peculiarly  adapted,  and  to  which  it  owes  its  origin ;  that 
the  constitution  may,  nay  must  be  altered  by  the  same  process,  and 
must  be  enlarged  not  by  amendment  in  the  modes  provided,  but  ac- 
cording to  the  opinions  of  the  judiciary,  entertained  upon  their  views 
of  expediency  and  necessity.  My  opinions  may  be  deemed  to  be 
contracted  and  antiquated,  unsuited  to  the  day  in  which  we  live ; 
bat  they  are  founded  upon  deliberate  conviction  as  to  the  nature  and 
objects  of  limited  government,  and  by  myself  at  least  cannot  be  dis- 
regarded ;  and  I  have  at  least  the  consolation  ^ — no  small  one  it  must 
be  admitted — of  the  support  of  Marshall,  Kent,  and  Story  in  any 
error  I  may  have  committed.  I  cannot  construe  the  constitution 
either  by  mere  geographical  considerations ;  cannot  stretch  nor  con- 
tract it  in  order  to  adapt  it  to  such  limits,  but  must  interpret  it  by 
my  solemn  convictions  of  the  meaning  of  it»  terms,  and  by  what  is 
believed  to  have  been  the  understanding  of  those  by  whom  it  has 
been  formed.  In  the  view  taken  by  the  court  of  the  evidence  in  this 
case,  I  entirely  concur. 

12  H.  i66;  18  H.  228;  20  H.  296;  21  H.  2i4,  872;  22  H.  461;  28  H.  287;  1  B.  674; 

9!  Wal.  287;  4  Wal.  566;  7  Wal.  196,  272,  624. 


BikLPH  S.  and  John  Fretz,  Appellants,  v.  John  C.  Bull,  William 
J.  M'Clure,  and  Thomas  S.  Foreman,  Partners,  trading  under 
the  Name  and  Style  of  J.  C.  Bull  and  Co.,  for  the  Use  of  the 
Firemen's  Insurance  Company  of  Louisville. 

12  H.  466. 

The  admiralty  jarisdiction  of  the  oonrts  of  the  United  States  extends  to  collisions  on  the 

River  Mississippi  abore  the  ebb  and  flow  of  the  tide. 
Though  the  owner  of  a  boat  and  cargo,  destroyed  by  a  collision,  has  received,  from  the 

andcrwriter  on  the  cargo,  the  amount  of  a  part  of  his  loss,  he  may  maintain  a  libel,  and  it 

is  not  fatal  to  his  suit  that  the  libel  states  it  to  be  in  behalf  of  the  underwriter. 
If  a  steamer  is  wrongfully  in  dangerous  proximity  to  a  flatboat,  and  the  proximate  cause 

of  a  collision  is  an  unexpected  sheer  given  to  the  flatboat  by  an  eddy,  the  steamer  is  in 

fiuilt«  and  must  bear  the  whole  loss. 
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Appeal  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court 

Coxe^  tot  the  appellants. 

Clay^  contra. 

[  *  468  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court. 

Two  objections  were  urged  in  the  argument  of  this  cause 
by  the  appellants'  counsel,  against  this  court  giving  a  decision  upon  its 
merits. 

The  one,  that  the  court  had  not  jurisdiction  on  account  of  the  local- 
ity of  the  collision,  it  being  beyond  tidewater ;  and  the  other,  that  the 
libellants  could  not  prosecute  this  suit  for  the  benefit  of  others,  as  the 
libellants  have  no  interest  in  it 

The  first  may  be  disposed  of,  because  the  court,  at  this  term,  has 
decided,  in  the  case  of  The  Genesee  Chief  v.  Fitzhugh  et  al.  12  How. 
443,  that  the  constitutional  jurisdiction  of  the  United  States  in  ad- 
miralty was  not  limited  by  tidewater,  but  was  extended  to  the  lakes 
and  navigable  rivers  of  the  United  States. 

The  other  objection  is  not  sustained  by  the  proofs  in  the  cause. 
Mr.  Atwood,  p.  39  of  the  Record,  states  what  was  the  amount  of 
insurance  which  was  paid  upon  the  cargo,  by  the  Firemen's  Insurance 
CSompany  of  Louisville,  and  that  nothing  was  paid  to  the  libeUants, 
Bull  and  Co.,  for  the  loss  of  the  boat 

In  admiralty,  the  party  entitled  to  relief,  should  always  be  made 
libellant ;  and  the  practice  of  instituting  a  suit  in  the  name  of  one 
person  for  the  benefit  of  another,  to  whom  the  right  has  been  trans- 
ferred, only  obtains  in  particular  cases.  But  all  persons  entitled  on 
the  same  state  of  facts  to  participate  in  the  same  relief,  may  join  as 
libellants,  whether  the  suit  be  in  personam  or  in  rem.  Benedict,  211, 
§380. 

Mr.  Atwood,  in  his  testimony,  says,  how  Bull  and  Co.  became 
united  with  the  insurance  company  in  this  suit,  though  it  is  not 
stated  in  the  libel  with  the  precise  formality  it  should  have  been,  yet 
it  appears  sufficiently  plain  in  other  parts  of  the  libel,  and  from  the 
proofs  in  the  cause,  that  the  parties  named  in  the  libel  have  re- 
spectively an  interest,  which  is  covered  by  the  principle  just  stated, 
that  the  same  state  of  facts  which  will  give  relief  to  one  will  permit 
others  to  be  joined  as  libellants.  It  is  no  substantial  ob- 
[  *  469  ]  jection,  then,  that  the  suit  has  been  brought  *in  the  name  of 
Ball  and  Co.,  for  the  use  of  the  Firemen's  Insurance  Com* 
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pauy.  The  insurance,  in  this  instance,  was  upon  the  cargo  of  boat 
No.  2,  and  not  upon  the  boat.  The  cargo,  however,  was  not  fully 
insured.  The  insurance  company,  upon  being  informed  of  the  loss 
of  it  from  a  collision  with  The  Memphis,  paid  their  policy  upon  it, 
and  that  placed  them  in  a  condition  to  bring  this  suit  for  its  recovery, 
if  it  could  be  ascertained  that  the  collision  was  produced  by  the  fault 
of  those  who  were  in  charge  of  the  steamer  belonging  to  the  ap- 
pellants. 

We  will  now  inquire  from  what  cause  the  collision  happened,  or 
who  was  in  the  fault 

In  the  second  article,  we  have  a  description  of  its  locality.  It  was 
at  a  point  in  the  Mississippi  Biver  opposite  Prophet's  Island,  in  the 
State  of  Louisiana,  and  took  place  on  the  11th  April,  1847,  on  a 
clear  day,  between  the  hours  of  nine  and  ten  o'clock,  in  the  forenoon, 
whilst  the  flatboat.  No.  2,  was  going  down  stream  in  the  usual  and 
proper  channel.  It  seems,  that  she  was  drawn  in  towards  the  shore 
by  an  eddy,  and  that  whilst  there,  the  steamer  Memphis  (also  descend- 
ing the  river)  and  the  flatboat  came  in  contact  with  each  other,  from 
which  the  flatboat  was  capsized  and  sunk  in  less  than  four  minutes, 
losing  her  whole  cargo,  excepting  sixteen  barrels  and  one  keg  of 
laid.  The  allegation  is,  that  the  steamer,  with  proper  care  and  skill, 
might  with  great  ease  have  been  kept  clear  of  said  flatboat,  and  that 
the  flatboat  could  not  possibly  get  out  of  the  way  of  the  steamboat, 
but  was  run  against  by  the  steamer  with  great  force  and  violence, 
striking  her  on  her  starboard  qusurter  and  causing  her  to  fill  rapidly. 
The  answer  of  the  respondents  to  this  allegation  is,  that  the  steamer 
was  carefully  going  down  the  Mississippi,  being  at  the  time  in  the 
proper  place  for  a  descending  boat,  and  that  the  officers  on  board 
of  said  steamboat  observed  two  flatboats  in  the  eddies,  on  both  sides 
of  the  river,  one  in  the  eddy  on  the  right  side  of  the  river,  the  other  in 
that  on  the  left,  the  latter  being  the  flatboat.  No.  2.  It  is  further 
stated  that  when  the  flatboats  were  discovered,  there  was  ample 
space  for  the  steamboat  to  pass  safely  between  them.  The  flatboat 
on  the  right-hand  side  of  the  river  was  nearest  the  steamboat,  and 
was  first  passed.  It  is  also  stated,  that  in  order  to  leave  ample  room 
for  passing  in  safety  flatboat  No.  2,  which  was  on  the  left  side,  that 
The  Memphis  was  steered  as  closely  to  the  first  flatboat  as  it  was 
prudent  or  safe  to  go ;  that  after  that  boat  had  been  safely  passed, 
the  flatboat.  No.  2,  appeared  to  be  some  two  hundred  yards  in  the 
eddy  from  the  course  of  4he  steamer,  the  captain  of  her  requesting 
that  a  Louisville  paper  might  be  thrown  into  the  river  for  him,  stating 
that  he  would  send  his  skifi*  out  for  it.  Up  to  this  time  there 
was  not  the  slightest  apprehension  oi  a  *  collision.     The  [  *  470  J 
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captain  of  The  Memphis,  not  liking  the  position  of  the  fiatboat, 
she  being  at  the  time  off  to  the  left  of  his  boat,  with  her  bow 
nearly  at  right  angles  to  his  boat,  requested  the  persons  on  the  boat 
to  throw  down  her  stem.  The  captain  of  the  flatboat  seized  the 
helm  and  endeavored  to  do  so,  but  could  not  succeed.  A  moment 
before  this,  no  one  could  have  supposed  a  collision  possible,  but  just 
about  the  time  the  bow  of  The  Memphis  passed  the  flatboat,  she 
being  then  a  considerable  distance  to  the  left  of  the  course  of  The 
Memphis,  a  sudden  change  in  the  current  of  the  eddy,  or  some  other 
cause  unknown  to  these  respondents,  threw  the  said  flatboat  against 
the  larboard  wheel-house  of  The  Memphis,  nearly  bow  foremost, 
which  started  one  of  the  planks  of  her  bow,  causing  her  soon  to  fill 
with  water  and  sink.  That  previous  to,  and  at  the  time  of  the 
collision.  The  Memphis  was  running  in  the  current  of  the  river, 
between  the  two  eddies. 

From  these  allegations  of  the  appellants  and  respondents,  sub* 
stantially  agreeing  with  each  other,  as  to  the  eddies,  the  locality  of 
the  collision,  and  the  relative  positions  of  the  boats  to  each  other  at 
that  moment,  it  would  be  difficult  to  determine,  by  the  fault  of  which 
of  them  the  disaster  was  occasioned.  But  from  the  antecedent 
navigation  of  The  Memphis,  from  the  point  where  the  flatboats  were 
first  observed,  whether  it  shall  be  taken  firom  the  narrative  of  the 
respondent  just  recited,  or  firom  the  evidence  in  the  case,  it  cannot  be 
doubted  that  the  collision  was  produced  by  the  carelessness  or  igno- 
rance or  disregard  of  her  pilot  of  the  consequences  which  those  eddies 
might  produce  in  the  positions  in  which  The  Memphis  and  flatboats 
then  were.  It  is  not  denied  by  the  respondents,  and  it  is  asserted 
by  the  libellants,  that  the  flatboat  was,  firom  the  time  The  Memphis 
first  saw  her,  until  she  was  sunk,  in  the  proper  channel  of  downward 
navigation,  floated  onward  only  by  the  current  The  captain  of  The 
Memphis,  in  his  downward  course,  was  the  first  to  discover  the 
danger  resulting  from  the  position  in  which  his  vessel  had  been 
placed  relatively  to  the  flatboat.  He  says,  he  did  not  like  it,  and 
requested  those  on  board  the  flatboat  to  throw  down  her  stern.  He 
admits,  that  the  captain  of  the  flatboat  endeavored  to  do  so,  but 
could  not  succeed.  He  had  approached  the  flatboat,  without  any 
change  in  the  position  of  the  flatboat  up  to  that  moment  Now,  if 
according  to  his  own  declaration,  the  collision  occurred  but  a  moment 
after,  before  he  can  be  excused  for  his  near  approach  to  the  flatboat, 
he  must  show  that  there  was  not  watecrroom,  and  of  sufficient 
depth,  to  have  run  The  Memphis  farther  off  than  he  did,  and  that 
there  was  not,  on  either  side  of  the  flatboat,  a  sufficient  width  of  water 
for  him  to  have  passed  the  flatboat  at  a  distance  greater  than  tiie 
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leogth  of  The  *  Memphis;  for  it  is  pledn,  if  that  had  been  [  *471  ] 
done,  whether  the  eddy  turned  the  flatboat  or  not,  that  the 
two  boats  conld  not  have  come  into  coUision.  The  evidence  on  the 
part  of  the  respondents,  confirms  this  view  of  the  case ;  for  Gralusha 
says,  that  at  the  time  of  the  collision,  there  was  room  enough  for 
The  Memphis  to  pass  without  interfering  with  the  fiatboat  at  all ; 
and  Thomas  testifies,  that  the  flatboat  was  floating  with  the  current, 
and  the  steamboat  running  with  the  stream,  and  though  that  at  the 
place  of  accident,  there  was  an  eddy  on  both  sides  of  the  river,  that 
the  river  was  very  high  and  broad,  and  The  Memphis  might  have 
passed  on  either  side,  and  thereby  prevented  the  accident  It  is 
further  stated  by  this  witness,  that  The  Memphis  was  coming  towards 
Ae  flatboat,  and  if  we  had  pulled  from  her  we  should  have  got  into 
the  eddy  towards  her,  and  she  would  have  run  over  us ;  we  did  every 
thing  we  could  to  prevent  said  accident,  and  it  was  not  caused  by 
the  carelessness  or  want  of  skill  of  the  crew  of  the  flatboat.  Yourd, 
another  witness,  confirms  this  statement,  and  that  The  Memphis 
had  **  a  plenty  of  room  to  avoid  her."  Henry  Moore,  another  wit- 
ness says,  that  the  accident  was  caused  by  the  fault  of  the  pilot  or 
eiew  of  the  steamboat  Memphis ;  that  it  occurred  in  daylight,  when 
there  was  no  fog  on  the  river  and  no  wind ;  that  on  the  left  side  of 
the  steamboat  there  were  three  hundred  yards  of  water;  and  on  the 
right  side  one  hundred  yards ;  that  the  steamboat  might  have  passed 
on  either  side  with  perfect  safety  to  herself  and  the  flatboat,  as  there 
were  neither  bars  nor  snags  in  that  part  of  the  river ;  but  that  instead 
of  passLDg  around,  she  undertook  to  run  between  the  flatboat  and  a 
hay  boat  that  was  floating  between  us  and  the  right-hand  shore,  and 
struck  our  boat  as  he  has  stated.  The  respondents'  witness,  Bentley, 
confirms  the  statement  of  the  last  witness,  that  the  steamer  run 
between  the  two  boats,  running  as  near  to  the  boat  on  the  right,  in 
cmier  to  leave  as  much  room  for  the  one  on  the  left,  as  possible ;  and 
that  he  did  not,  after  he  had  passed  the  boat  on  the  right,  apprehend 
tbere  was  any  danger  of  collision  wiih  the  boat  on  the  left ;  that'^e 
Memphis  kept  a  straight  course  down  the  current  of  the  river,  and 
did  not  suppose,  when  The  Memphis  passed  the  first  flatboat,  that 
he  would  run  within  a  hundred  yards  of  the  boat.  No.  2.  He  further 
states,  that  the  flatboat,  No.  2,  did  not  change  her  relative  position  to 
the  course  The  Memphis  was  running,  but  it  was  caused  by  the 
eddy  forcing  out  the  flatboat  into  the  current  of  the  river;  that  he, 
as  tiie  pilot,  ran  The  Memphis  in  such  a  manner  as  he  thought 
would  prevent  a  collision.  He  thinks  The  Memphis  was  fifty  yards 
ftcm  the  flatboat,  when  the  bow  of  The  Memphis  passed  her ;  at 
that  time  witness  was  running,  quartering  into  the  bend  on  the 
VOL.  XIX.  22 
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[*472]  *Iefb  About  that  time,  he  was  apprehensive  of  a  col- 
lision, and  that  it  was  caused  by  the  approach  of  the  flat- 
boat.  But  this  witness  says,  that  the  river,  at  the  place  of  collision, 
was  from  three  quarters  to  a  mile  wide.  Now  with  this  fact,  stated 
by  himself,  why  was  it  necessary  to  run  The  Memphis  on  such  a 
course  as  that  such  a  collision  should  have  happened  ?  Or  why  was 
she  not  run  at  such  a  distance  as  that  it  could  not  have  occurred  ? 
Added  to  this,  this  witness  knew  the  force  of  the  eddies,  and  should 
have  guarded  cautiously  against  their  effect. 

This  is  a  cause  of  collision  happening  in  broad  daylight,  after  the 
steamer  had  observed  the  flatboat  for  more  than  the  distance  of  half 
a  mile.  The  evidence  shows,  that  the  steamer  could-  have  been 
differently  navigated  from  the  manner  in  which  she  was,  and  that  the 
course  she  was  run,  though  in  the  judgment  of  the  pilot  was  the  best 
under  the  circumstances,  yet  that  it  was  a  course  which  caused  the 
collision,  and  that  another  might  have  been  taken  by  which  there 
would  have  been  no  possibility  of  a  collision. 

The  judgment  of  the  circuit  court  is  affirmed. 

Daniel,  J.,  dissented  from  the  decision  in  this  casCi  on  the  ground 
of  the  want  of  jurisdiction  in  the  admiralty  courts  of  the  United 
States,  in  cases  like  the  present. 

20  H.  296;  1  Wal.  48;  4  Wal.  555. 


Myra  Clark  Gaines,  Appellant,  v.  Riohabd  Rblf,  and  Bsveblt 
Chew,  Executors  of  Daniel  Clark  and  others. 

12  H.  472. 

Bill  in  eqnitj  to  establish  the  title  of  Myra  Claris  Gaines  to  one  half  the  estate  of  the  late 
Daniel  Clark,  as  his  legitimate  daughter,  and  to  have  an  account  thereof  from  his  exccators 
and  others.  Held,  that  the  legitimacy  of  the  complainant  was  not  made  out,  and  the  bill 
was  dismissed. 

The  marriage  of  the  complainant's  mother  to  D.  being  admitted,  his  onfession  that  he  had 
a  lawful  wife  living  at  the  time  of  such  marriage,  is  not  admbsible  in  evidence  as  against 
third  persons. 

The  certificate  of  a  clergyman,  made  sixteen  years  after  the  alleged  act,  that  he  had  married 
the  peisons  named  therein,  held  not  to  be  evidence. 

A  record  of  a  county  court  in  New  Orleans,  containing  no  libel,  or  petition,  and  not  showing 
upon  its  face  that  it  was  a  proceeding  in  rem,  held  inadmissible  in  evidence  as  against 
third  persons. 

A  decree  of  this  court,  made  in  a  suit  which  is  proved  not  to  have  been  a  real  oontroversy, 
is  not  admissible  in  evidence  against  third  persons. 

Where  the  complainant  had  put  in  secondary  evidence  that  one  D.  had  been  convicted  of 
higamj  by  the  ecclesiastical  court  in  New  Orleans,  while  nnder  the  dominion  of  Spain, 
and  that,  on  search,  the  record  thereof  conld  not  be  found,  the  respondent  may  introduce  a 
record  of  such  a  prosecution  in  which  D.  was  acquitted,  coming  from  the  custody  of  the 
proper  officers,  the  signatures  of  the  Spanish  officers  to  the  authentication  of  the  record 
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being  proved,  and  it  being  shown  that  at  the  time  in  question  those  persons  held  those 

offices. 
A  deposition  of  the  complainant's  mother,  ander  whom  she  claims  title,  made  in  another 

proceeding,  is  evidence  against  the  complainant. 
A  letter  from  a  husband  to  a  wife,  is  evidence  in  a  suit  inter  alios  of  the  state  of  his  feelings 

towards  her  when  written,  and  also  of  his  being  at  the  place  where  it  purports  to  have  been 

written,  at  the  time  of  its  date. 

The  case,  according  to  the  views  taken  of  it  by  a  majority  of  the 
court,  and  much  of  the  evidence,  are  stated  in  the  opinion  of  the 
court 

Johnson  and  John  A  Campbellj  for  the  appeUant 
Oreen  Duncan  and  Webster j  contra. 

*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  505  ] 

This  cause  comes  here  by  appeal  from  the  decree  of  the 
circuit  court  of  the  eastern  district  of  Louisiana,  where  the  bill  was 
dismissed. 

The  complainant  sues  as  the  only  legitimate  child  of  the  late 
Daniel  Clark,  who  died  in  the  dty  of  New  Orleans  the  13th  of 
August,  1813.  No  account  is  prayed  against  Daniel  Clark's  execu- 
tors ;  but  the  complainant  seeks  to  recover  the  property  sold  by  them, 
consisting  of  lands  and  slaves,  on  the  ground  that  her  father  could 
not  deprive  her,  as  his  legitimate  child,  of  more  than  one  fifth  part 
of  his  estate  by  a  last  will,  according  to  the  laws  of  Louisiana  as 
they  stood  in  1813.  And  she  m^Mitains  that  the  sales  made  by 
Chew  and  Relf,  were  made  without  any  orders  of  court  to  authorize 
them,  and  that  therefore  they  are  void ;  the  laws  of  Louisiana  requir- 
ing such  orders  before  a  vaUd  sale  could  be  made. 

The  respondents  claim  under  a  will  made  by  Daniel  Clark  in  1811, 
by  which  he  devised  all  his  property,  real  and  personal,  to  his  mother, 
Mary  Clark,  and  appointed  Richard  Relf  and  Beverly  Chew,  his  exec* 
utors ;  and  to  whom  Mary  Clark  made  a  power  to  sell  Daniel  Clark's 
estate  for  the  purpose  of  raising  money  to  pay  his  debts.  Chew  and 
Belf,  acting  as  executors  of  Daniel  Clark,  and  also  as  attorneys  of 
Mary  Clark,  did  sell  the  property  in  controversy  for  the  pur- 
pose of  paying  the  debts  of  the  *  testator.  To  meet  this  [  *  506  ] 
claim  of  title,  the  complainant  insists,  1.  That  the  sales 
made  by  Chew  and  Relf,  as  executors,  were  made  without  orders 
firom  the  court  of  probate  to  authorize  them,  and  are  void.  2.  That 
Mary  Clark  bad  not  accepted  in  legal  form,  the  bequest  of  her  son 
when  she  conveyed  by  her  attorneys ;  and  that,  therefore,  her  convey- 
ances cannot  be  relied  on  by  hCT  vendees  to  support  the  plea  of  inno- 
cent purchaser. 
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On  the  10th  day  of  June,  1844,  the  mother  of  the  complainant, 
styling  herself  Madame  Marie  Zulime  Carriere,  and  widow  of  the 
late  Daniel  Clark,  by  her  notarial  act,  made  in  the  city  of  New  Or- 
leans, accepted,  without  benefit  of  inventory,  the  community  of 
acquests  and  gains  of  one  moiety,  which  it  is  alleged  existed  be- 
tween her  and  her  late  husband,  Daniel  Clark,  according  to  the  laws 
in  such  cases  provided.  And  on  the  2d  of  July,  1844,  the  then  com- 
plainants, Gaines  and  wife,  among  other  amendments  to  their  bill, 
filed  the  following :  "  Your  oratrix  cdleges  that  she  is  entitled  to  the 
one  moiety  of  the  estate  of  which  the  said  Daniel  Clark  died  pos- 
sessed, by  reason  of  a  conveyance  thereof  made  to  her  by  M.  Z.  Gar- 
dette,  the  widow  of  the  said  Clark,  and  the  mother  of  your  oratrix, 
on  the  7th  day  of  May,  1836,  and  which  is  hereunto  annexed,  marked 
A  B,  and  prayed  to  be  taken  as  peirt  hereof;  and  the  mother  of  your 
oratrix  did  thereafter,  on  the  20th  June,  1844,  further  convey  to  her 
all  her  interest  in  said  estate,  as  appears  by  her  act,  a  copy  of  which 
is  herewith  exhibited,  marked  C ;  the  whole  of  said  estate  having 
been  acquired  during  the  coverture  of  said  Clark  and  wife." 

The  exhibits  in  these  particulars  correspond  to  the  allegations.  It 
follows,  therefore,  that  the  complainant  claims  one  half  of  Daniel 
Clark's  estate  by  a  conveyance  from  her  mother. 

The  first  and  most  important  of  the  issues  presented  is  that  of  the 
legitimacy  of  the  complainant.  It  is  raised,  by  the  follovdng  plead- 
ings :  — 

She  alleges  that  her  father,  D^el  Clark,  was  married  to  Zulime 
N^e  Carriere,  in  the  city  of  Philadelphia,  in  the  year  1802  or  1803 ; 
and  that  she  is  the  legitimate  and  the  only  legitimate  of&pring  of 
that  marriage. 

The  defendants  deny"  that  Daniel  Clark  was  married  to  said  Zu- 
Hme  at  the  time  and  place  alleged,  or  at  any  other  time  or  place. 
And  they  further  aver,  that  at  the  time  said  marriage  is  alleged  to 
have  taken  place,  the  said  Zulime  was  the  lawful  wife  of  one  Jerome 
Desgrange. 

If  the  mother  of  the  complainant  was  the  lawful  wife  of  Jerome 
Desgrange  at  the  time  said  Zulime  is  alleged  to  have  intermarried 
with  Daniel  Clark,  then  the  marriage  with  Clark  is  merely 
'  •  507  ]  void ;  and  it  is  immaterial  whether  it  did  or  did  not  *  take 
place.  And  the  first  question  we  propose  to  examine  is,  sa 
to  the  fact,  whether  said  Zulime  was  Desgrange's  lawful  wife  in  1802 
or  1803. 

A  formal  record  of  the  marriage  between  Desgrange  and  Marie 
Julia  Carriere,  obtained  from  the  cathedral  Catholic  church  at  New 
Orleans,  is  before  us.     That  it  is  a  true  record  of  said  marriage  is 
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not  controverted  Marie  Jolia  is  designated  Ziilime,  by  a  soubriquet 
or  nickname,  which  is  proved  to  have  been  a  common  custom  in 
Louisiana  at  that  time.  The  marriage  was  solemnized  in  due  form 
on  the  2d  day  of  December,  1794.  This  is  admitted  on  part  of  the 
complainant  The  parties  cohabited  together  as  man  and  wife  for 
seven  or  eight  years.  This  is  also  conceded  by  both  sides.  To  rebut 
and  overcome  the  established  fact  of  this  marriage,  it  is  alleged  that 
previous  to  Desgrange's  marriage  with  Zulime,  he  had  lawfully  mar- 
ried another  woman,  who  was  living  when  he  married  Zulime,  and 
was  still  his  wife ;  and  th^t,  therefore,  the  second  marriage  was  void 
And  this  issue  we  are  called  on  to  try. 

The  marriage  with  Desgrange  having  been  proved,  it  was  estab- 
lished as  primd  facie  true,  that  Zulime  was  not  the  lawful  wife  of 
Clark,  and  the  onus  of  proving  that  Desgrange  had  a  former  wife 
living  when  he  married  Zulime,  was  imposed  on  the  complainant; 
she  was  bound  to  prove  the  affirmative  fact  that  Desgrange  com- 
mitted bigamy.  To  establish  such  previous  marriage  and  the  con- 
sequent bigamy  by  marrying  a  second  time,  much  evidence  was 
introduced  and  relied  on  by  the  complainant.  The  first  witness 
whose  testimony  will  be  referred  to  was  Madame  Despau,  sister  of 
Zulime.  Her  testimony  has  been  taken  three  times ;  first  in  1839, 
then  in  1845,  and  again  in  1849. 

In  1839  she  says :  "  I  was  well  acquainted  with  the  late  Daniel 
Clark,  of  New  Orleans.  He  was  married  in  Philadelphia  in  1803, 
by  a  Catholic  priest  I  was  present  at  this  marriage.  One  child  was 
born  of  that  marriage,  to  wit:  Myra  Clark,  who  married  William 
Wallace  Whitney.  I  was  present  at  her  birth,  and  knew  that  Mr. 
Clark  claimed  and  acknowledged  her  to  be  his  child.  She  was  born 
in  1806.  I  neither  knew  nor  had  any  reason  to  believe,  that  any 
other  child,  besides  Myra,  was  born  of  that  marriage.  The  circum- 
stances of  her  marriage  with  Daniel  Clark  were  these :  Several  years 
after  her  marriage  with  Desgrange,  she  heard  he  had  a  living  wife 
OUT  family  charged  him  with  the  crime  of  bigamy  in  marrying  said 
Zulime ;  he  at  first  denied  it,  but  afterwards  admitted  it,  and  fled 
from  the  country.  These  circumstances  became  public,  and  Mr. 
Clark  made  proposals  of  marriage  to  my  sister,  with  the  knowledge 
of  all  our  family.  It  was  considered  essential  first  to  ob- 
tain *  record-proof  of  Desgrange  having  a  living  wife  at  the  [  *  508  ] 
time  he  married  my  sister;  to  obtain  which,  from  the  rec- 
ords of  the  Catholic  church  in  New  York,  (where  Mr.  Desgrange's 
prior  marriage  was  celebrated,)  we  sailed  for  that  city.  On  our  arri- 
val there,  we  found  that  the  registry  of  marriages  had  been  destroyed. 
Mr.  Clark  arrived  after  us.     We  heard  that  a  Mr.  Gardette,  then  liv* 

22* 
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ing  in  Philadelphia,  was  one  of  the  witnesses  to  Mr.  Desgrange's 
prior  marriage.  We  proceeded  to  that  city,  and  found  Mr.  Gardette. 
He  answered,  that  he  was  present  at  said  prior  marriage  of  Desgrange, 
and  that  he  afterwards  knew  Desgrange  and  his  wife  by  this  mar- 
rig^e ;  that  his  wife  had  sailed  for  France.  Mr.  Clark  then  said : 
*  You  have  no  reason  longer  to  refuse  being  married  to  me;  it  will, 
however,  be  necessary  to  keep  our  marriage  secret  till  I  have  ob- 
tained judicial  proof  of  the  nullity  of  your  and  Desgrange's  mar- 
riage.' They,  the  said  Clark  and  the  said  Zulime,  were  then  married. 
Soon  afterwards,  our  sister,  Madame  Caillavet,  wrote  to  us  fronci 
New  Orleans  that  Desgrange's  wife,  whom  he  had  married  prior  to 
marrying  said  Zulime,  had  arrived  at  New  Orleans.  We  hastened 
our  return  to  New  Orleans.  He  was  prosecuted  for  bigamy ;  Father 
Antoine,  of  the  Catholic  church,  taking  part  in  the  proceedings 
against  Desgrange.  Mr.  Desgrange  was  condemned  for  bigamy  in 
marrying  the  said  Zulime,  and  was  cast  into  prison;  from  which  he 
secretly  escaped  by  connivance,  and  was  taken  down  the  Mississippi 
Biver  by  Mr.  LeBreton  D'Orgenois,  where  he  got  into  a  vessel, 
escaped  from  the  country,  and,  according  to  the  best  of  my  knowl- 
edge and  belief,  never  afterwards  returned  to  Louisiana.  This  hap- 
pened in  1803,  not  a  great  while  before  the  close  of  the  Spanish 
government  in  Louisiana.  Mr.  Clark  told  us  that  before  he  could 
promulgate  his  marriage  with  my  sister,  it  would  be  necessary  that 
there  should  be  brought  by  her  an  action  against  the  name  of  Des- 
grange. The  anticipated  change  of  government  created  delay ;  but 
at  length,  in  1806,  Mr.  James  Brown  and  Eligius  Fromentin,  as  the 
counsel  of  my  sister,  brought  suit  against  the  name  of  Desgrange,  in 
the  city  court,  I  think,  of  New  Orleans.  The  grounds  of  said  suit 
were,  that  Desgrange  had  imposed  himself  upon  her  at  a  time  when 
be  had  a  living  lawful  wife.  Judgment  in  said  suit  was  rendered 
against  said  Desgrange.  Mr.  Clark  still  continued  to  defer  promul- 
gating his  marriage  with  my  sister,  which  very  much  fretted  and 
irritated  her  feelings.  Mr.  Clark  became  a  member  of  the  United 
States  congress,  in  1806.  Whilst  he  was  in  congress,  my  sister  heard 
he  was  courting  Miss  C,  of  Baltimore.  She  was  much  distressed, 
though  she  could  not  believe  the  report,  knowing  herself  to  be  his 

wife.  Still,  his  strange  conduct  in  deferring  to  promulgate 
[  *  509  ]  his  marriage  with  her  had  *  alarmed  her.     She  and  I  sailed 

for  Philadelphia  to  get  proof  of  his  marriage  with  my  sister. 
We  could  find  no  record,  and  were  told  that  the  priest,  who  married 
her  and  Mr.  Clark,  had  gone  to  Lreland.  My  sister  then  sent  for 
Daniel  W.  Coxe ;  mentioned  to  him  the  rumor ;  he  answered  that  he 
knew  it  to  be  true  that  he  (Clark)  was  engaged  to  her,  (Miss  C.) 
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My  sister  replied  that  it  could  not  be  so.  He  then  told  her  that  she 
would  not  be  able  to  establish  her  marriage  with  Clark  if  he  were 
disposed  to  contest  it.  He  advised  her  to  take  counsel,  and  said  he 
would  send  one.  A  Mr.  Smyth  came  and  told  my  sister  that  she 
could  not  legally  establish  her  marriage  with  Clark,  and  pretended  to 
read  to  her  a  letter  in  English,  (a  language  then  unknown  to  my 
sister,)  from  Mr.  Clark  to  Mr.  Coxe,  stating  he  was  about  to  marry 
Miss  C.  In  consequence  of  this  information,  my  sister  Zulime  came 
to  the  resolution  of  having  no  further  connection  or  intercourse  with 
Mr.  Clark,  and  soon  afterwards  married  Mr.  Gardette,  of  Philadel- 
phia.'' The  witness  further  states  that  she  became  acquainted  with 
Desgrange  in  1793.  He  was  a  nobleman  by  birth,  and  married  Zu- 
lime when  she  was  thirteen  years  old.  Zulime  had  two  children  by 
him,  a  boy  and  a  girl ;  the  boy  died,  the  girl  is  living,  (1839 ;)  her 
name  is  Caroline,  and  married  to  Dr.  Barnes.  Witness  was  present 
at  the  birth  of  these  children.  The  marriage  of  Zulime  was  'a  pri- 
vate one.  Besides  the  vrttness,  Mr.  Dorsier,  of  New  Orleans,  and  an 
Irish  gentleman,  a  friend  of  Mr.  Clark,  from  New  York,  were  present 
at  the  marriage.     A  Catholic  priest  performed  the  ceremony. 

In  regard  to  the  children,  born  of  the  marriage  of  Zulime  and  Des- 
grange, this  witness  further  states  in  another  deposition,  that  before 
the  detection  of  Desgrange's  bigamy,  said  Zulime  had  a  son,  who 
died,  and  a  daughter  called  Caroline,  which  bore  his  name.  Since 
the  death  of  Mr.  Daniel  Clark,  Mr.  Daniel  W.  Coxe  and  Mr.  Hulings, 
of  Philadelphia,  gave  her  the  name  of  Caroline  Clark,  and  took  her 
to  Mr.  Clark's  mother,  and  introduced  her  as  the  daughter  of  her  son. 
She  of  course  believed  their  story,  which  induced  her  in  her  will  to 
leave  a  portion  of  her  property  to  Caroline.  Caroline  was  born  in 
1801. 

I  never  heard  Mr.  Clark  acknowledge  his  having  any  natural  chil- 
dren ;  but  have  only  heard  him  acknowledge  one  child,  and  that  a 
lawful  one,  to  wit,  said  Myra. 

Her  other  depositions  substantially  correspond  with  the  foregoing 
statement,  so  far  as  they  bear  on  the  question  of  Desgrange's  big- 
amy. 

The  next  most  important  witness  is  Madame  Caillavet,  another 
sister  of  Zulime.  She  was  also  three  times  examined.  Her  first 
deposition  was  taken  at  New  Orleans,  in  May,  1835,  in  which 
she  states :  That  sometime  after  the  marriage  of  her  sister 
•  with  Mr.  Desgrange,  her  sister  discovered  that  Mr.  Des-  [  *  510  ] 
grange  had  been  previously  married ;  that  in  order  to  ascer- 
tain this  fact,  she  went  to  Philadelphia,  in  the  absence  of  her  hus- 
band, who  was  in  France ;  that  whilst  at  Philadelphia,  Desgrange 
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returned  from  France  to  New  Orleans,  and  at  the  same  time,  or  a 
very  short  time  after,  his  first  wife  made  her  appearance  in  New  Or- 
leans. Upon  this,  witness  immediately  apprised  her  sister  of  this  fact, 
and  she  returned  immediately  to  New  Orleans.  On  the  arrival  of 
the  said  first  wife  of  Desgrange,  she  complained  to  the  governor,  who 
cftused  Desgrange  to  be  arrested ;  (it  was  under  the  Spanish  govern- 
ment ;)  after  some  time,  he  obtained  his  release  and  left  the  country. 
Before  his  departure,  he  confessed  that  he  had  been  previously  mar- 
ried. Witness  understood  afterwards  from  her  sister  by  letters  which 
she  received  from  her  secretly,  that  she  was  married  with  Mr.  Daniel 
Clark ;  the  preliminaries  of  the  contemplated  marriage  were  settled 
by  the  husband  of  witness,  at  his  house  in  the  year  1802  or  1803,  in 
the  presence  of  witness. 

In  the  next  deposition  she  states :  — 

"  I  have  already  stated  all  I  knew  about  Mr.  Clark's  marriage  with 
Zulime,  and  of  her  marriage  with  Mr.  Desgrange.  By  this  marriage, 
she  had  two  children,  a  boy  and  a  girl ;  the  boy  is  dead,  the  girl  is 
still  living ;  her  name  is  Caroline,  and  is  married  to  Dr.  Barnes." 

The  second  and  third  depositions  of  Madame  Caillavet  corre- 
spond, but  as  the  third  one  is  more  full,  it  is  given.  In  this  one  she 
states  as  follows :  — 

"  I  did  reside  in  the  city  of  New  Orleans,  about  the  year  1800,  and 
for  many  years  previous ;  my  residence  continued  there  until  I  went 
to  France,  about  the  year  1807. 

"  I  was  acquainted  with  Daniel  Clark,  late  of  the  city  of  New  Or- 
leans, deceased ;  my  acquaintance  with  him  commenced  about  the 
year  1797 ;  my  intimacy  with  him,  growing  out  of  his  marriage  with 
my  sister,  continued  during  my  residence  in  New  Orleans. 

"  I  was  not  present  at  the  marriage  of  Zulime  N^e  Carriere  (who 
is  my  sister)  with  Mr.  Clark ;  but  it  is  within  my  knowledge,  both 
from  information  derived  from  my  sisters  at  the  time,  and  from  the 
statements  of  Mr.  Clark,  made  to  me  during  his  lifetime,  that  a  mar- 
riage was  solemnized  between  them.  It  is  to  my  personal  knowl- 
edge that  Mr.  Clark,  about  the  year  1802  or  3,  made  proposals  of  mar- 
riage with  my  sister  Zulime,  with  the  knowledge  of  all  our  family. 
These  proposals  were  discussed,  and  the  preliminaries  of  the  mar- 
riage arranged  by  my  husband,  at  his  house,  in  my  pres- 
[  *611  ]  ence.  But  my  •sister,  having  been  previously  married  to 
one  Jerome  Desgrange,  who  was  found  to  have  had  a  lawful 
wife  living,  at  the  time  of  his  (Desgrange's)  marriage  with  her,  the 
marriage  with  Mr.  Clark  could  not  take  place  until  proofs  of  the  in- 
validity of  her  marriage  with  Desgrange  were  obtained.  To  procure 
these  proofs  from  public  records,  my  sister  Zulime,  and  Madame  Des- 
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pan,  went  to  the  north  of  the  United  States,  where  Desgrange's  prioi 
marriage  was  said  to  have  taken  place.  While  there,  my  sister  Zulime 
wrote  to  me  that  she  and  Mr.  Clark  were  married.  There  was  born  of 
this  marriage  one,  and  only  one  child,  a  female,  named  Myra,  who 
was  put  by  Mr.  Clark,  while  an  infant,  under  the  charge  of  Mrs. 
Samuel  B.  Davis,  in  whose  family  she  was  brought  up  and  educated. 
Having  suffered  firom  hired  nurses,  she  was  nursed,  through  kind- 
ness,  for  some  time  after  her  birth,  by  Mrs.  Harriet  Harper,  wife  of 
William  Harper,  the  nephew  of  CoL  Samuel  B.  Davis.  Mr.  Clark 
stated  to  me,  frequently,  that  Myra  was  his  lawful  and  only  child. 
This  child  is  the  same  person  who  was  married  to  William  Wallace 
Whitney ;  and  who  is  now  the  wife  of  General  Edmund  P.  Gaines, 
of  the  United  States  army.  I  have  always  underst6od  that  the 
marriage  between  my  sister  and  Mr.  Clark  was  a  private  one,  and 
that  it  was  not  promulgated  by  Mr.  Clark,  in  his  lifetime,  unless  he 
did  so  in  a  last  will,  made  a  short  time  previous  to  his  death.  I 
have  heard  that  such  a  last  will  was  made,  but  it  was  believed  to 
have  been  suppressed  or  destroyed  after  his  death. 

^'  I  was  acquainted  with  Mr.  Jerome  Desgrange,  for  the  first  time, 
in  New  Orleans,  about  the  year  1796.  He  passed  for  an  unmarried 
man,  and  as  such  imposed  himself  on  my  sister  Zulime.  Some  years 
after  this  marriage,  it  became  known  in  New  Orleans,  that  he  bad  a 
prior  lawful  wife  living.  My  sister  immediately  separated  from  him, 
and  came  to  reside  with  her  family.  At  a  later  period,  Mr.  Desgrange 
w^as  prosecuted,  found  guilty  of  bigamy,  in  having  married  my  sister 
Zulime,  and  cast  into  prison.  He  escaped  from  prison,  as  it  was 
reported  at  the  time,  by  the  Spanish  governor's  connivance.  I  under- 
stood that  Mr.  LeBreton  D'Orgenois  aided  him  to  escape  from  the 
country.  This  happened  some  time  before  the  transfer  of  th^  govern- 
ment of  Louisiana  to  the  Americans.  The  flight  of  Desgrange  from 
New  Orleans  is  the  last  I  know  of  him.  I  did  not  myself  know  the 
first  wife  of  Desgrange,  but  it  is  within  my  knowledge  that  she  came 
to  New  Orleans,  and  while  there,  fully  established  her  pretensions  as 
his  lawful  wife." 

Another  deposition  of  this  witness  is  found  in  the  record,  taken 
October  16,  1849 ;  but  as  it  does  not  differ  from  the  foregoing  depo- 
sitions on  the  question  of  bigamy,  it  is  not  further  noticed. 

•  Objections  were  made  on  the  argument,  that  the  differ-  [  *  612  ] 
ent  depositions  of  these  witnesses  are  contradictory  in  sev- 
eral respects ;  but  we  have  not  found  them  to  be  so  in  any  material 
degree.     Madame  Despau's,  so  far  as  they  relate  to  the  question  un- 
der examination,  are  very  nearly  literal  copies  of  each  other;  and 
Madame  Caillavet's  are  nearly  similar  to  each  other. 
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Joseph  D.  D.  Bellechasse,  in  his  deposition,  taken  in  1834,  states  :  — 

"  I  think  it  my  duty  now  to  declare,  what  I  know  to  be  a  fact,  that 
said  Desgrange  was  condemned  for  bigamy  in  marrying  Miss  Car- 
ri^re,  (subsequently  the  mother  of  Myra,)  several  years  prior  to  the 
birth  of  said  Myra.  The  prosecution  and  condemnation  of  said 
Desgrange  for  said  crime  of  bigamy,  took  place  at  New  Orleans 
towards  the  close  of  the  Spanish  domination  in  Louisiana ;  his  first 
and  lawful  wife,  whom  he  had  married  previous  to  his  coming  to  Lou- 
•  isiana,  (as  it  was  proved,)  coming  to  New  Orleans  in  pursuit  of  him. 
When  said  Desgrange  practised  the  infamous  deception  of  marrying 
Miss  Carriere,  it  was  the  current  opinion  in  New  Orleans,  that  he 
was  a  bachelor,  or  a  single  man." 

Madame  Bengueril,  in  her  deposition  taken  in  1836,  makes  the  fol- 
lowing statement :  — 

"  Mr.  Jerome  Desgrange  married  the  said  Zulime,  which  proved  on 
his  part  bigamy,  for,  after  his  marriage  with  the  said  Zulime,  the 
lawful  wife  of  said  Desgrange,  whom  he  had  married  previous  to  his 
marrying  the  said  Zulime,  came  to  New  Orleans,  and  he  was  thrown 
into  prison,  from  which  he  escaped,  and  fled  from  Louisiana ;  this 
was  in  the  year  1802  or  1803 ;  since  that  period  I  have  never  seen  the 
said  Desgrange,  and  do  not  believe  that  he  ever  returned  to  Louisiana* 

"  The  said  lawful  wife  of  the  said  Desgrange  brought  with  her  to 
New  Orleans  proofs  of  her  marriage  with  the  said  Desgrange.  The 
exposure,  at  that  time,  of  the  said  Desgrange's  bigamy  in  marrying 
the  said  Zulime,  was  notoriously  known  in  New  Orleans. 

"  My  husband  and  myself  were  very  intimate  with  the  said  Des- 
grange, and  when  we  reproached  him  for  his  baseness  in  imposing 
upon  the  said  Zulime,  he  endeavored  to  excuse  himself  by  saying 
that,  at  the  time  of  his  marrying  the  said  Zulime,  he  had  abandoned 
his  said  lawful  wife,  and  never  intended  to  see  her  again." 

This  is  the  material  evidence  on  which  the  complainant  relies  to 
prove  Desgrange's  bigamy,  when  he  married  Zulime  N^e  Carriere. 
Wliat  other  evidence  we  may  incidentally  refer  to,  will  be  stated  by 
the  reporter. 

To  meet  and  rebut  this  evidence,  the  defendants  intro- 
[  *  513  ]  duced  *  from  the  records  of  the  cathedral  church  of  the  dio- 
cese, to  which  the  city  of  New  Orleans  belonged  at  that 
period,  an  ecclesiastical  proceeding  against  Desgrange  for  bigamy ; 
and  which  proceeding,  as  respondents  insist,  is  the  same  to  which 
complainant's  witnesses  refer.  The  following  are  the  material  partsi 
of  that  proceeding :  — 

«  THE  YEAR  1802. 

"  T.  M.  T. 

«  No.  141. 
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^  Criminal  proceedings  instituted  against  Geronimo  Desgrange,  for 
bigamy. 

"  The  vicar-general  and  governor  of  the  bishoprick,  judge. 

"  Fran'co  Bermudez,  Notary." 

"  Decree.  In  the  city  of  New  Orleans,  the  4th  day  of  September, 
1802,  Thomas  Hasset,  canonical  presbytary  of  this  holy  cathedral 
church,  pro  visor,  vicar-general,  and  governor  of  the  bishoprick  of  (his 
province :  — 

"  Says,  that  it  has  been  publicly  stated  in  this  city,  that  Geronimo 
Desgrange,  who  was  married  in  the  year  1794,  to  Maria  Julia  Carriere, 
was  at  that  time*  married,  and  is  so  even  now,  before  the  church,  to 
Barbara  Jeanbelle,  who  has  just  arrived ;  and  also  that  the  said  Des- 
grange, having  arrived  from  France  a  few  months  since,  he  caused 
another  woman  to  come  here,  whose  name  will  be  obtained.  It  is 
reported  in  all  the  city,  publicly  and  notoriously,  that  the  said  Gero- 
nimo Desgrange  has  three  wives,  and  not  being  able  to  keep  secret 
such  an  act,  as  scandalous  as  it  is  opposed  to  the  precepts  of  our  holy 
mother  church,  his  excellency  has  ordered,  that  in  order  to  proceed  in 
the  investigation,  and  to  the  corresponding  penalty,  testimony  be  pro- 
duced to  substantiate  his  being  a  single,  man,  which  the  said  Des- 
grange presented,  in  order  to  consummate  his  marriage  with  said 
Carriere ;  that  all  persons  shall  appear  who  can  give  any  information 
in  this  matter,  and  also  Desgrange,  with  Celestin  Lavergne  and  An- 
tonio Fromantin,  interpreters ;  they,  the  interpreters,  first  accepting 
the  nomination,  and  swearing  to  act  as  such  faithfully.  And  also,  as 
it  has  been  ascertained  that  the  said  Desgrange  is  about  to  leave  with 
the  last  of  these  three  wives,  let  him  be  placed  in  the  public  prison, 
during  these  proceedings,  with  the  aid  of  one  of  the  alcades ;  this 
decree  serving  as  an  order,  which  his  excellency  has  approved,  and  as 
such  it  is  signed  by  me,  notary. 

^  Signed,  Thomas  Hasset    Before  me, 

"  Fran'co  Bermudez." 

"  New  Orleans,  in  the  same  day  it  was  passed  to  the  Ca- 
pitular •  House,  and  audience  hall  of  Don  Fran'co  Caiser-  [  *  614  ] 
gues,  alcade  of  this  city,  and  in  his  jurisdiction,  and   I 
notified  to  his  worship  the  preceding  decree,  and  of  which  I  have 
taken  note.  "  Signed,  Fran'co  Bermudez." 

"New  Orleans,  4th  September,  1802. 

"  Let  the  request  of  the  governor  of  the  bishoprick  be  complied 
with.  Signed,  Fran'co  Caisergues.     Before  me, 

"  Signed,  Fran'co  Bermudez 
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"  In  New  Orleans  on  the  same  day,  I,  the  notary,  notified  Celestin 
Lavergne  of  his  appointment  as  interpreter,  and  he  said  that  he  accept- 
ed it ;  and  swore  by  God  and  the  Cross,  that  he  would  act  well  and 
faithfully  in  the  premises,  and  he  herewith  signs  his  name. 

"  Signed,  C'tino  Lavergne.     Fran'co  Bermudez. 

'^  On  the  same  day  I  notified  Antonio  Fromantin  of  his  appoint- 
ment as  interpreter,  who  accepted  of  it,  and  who  swore  by  God  and 
the  Cross,  that  he  would  act  well  and  faithfully  in  the  premises,  and 
he  herewith  signs  his  name. 

''  Signed,  Antonio  Fromantin.     Fran'co  Bermudez." 

Next  comes  the  church  record  filed  as  evidence  in  the  cause  estab- 
iishing  the  marriage  of  Desgrange  to  Maria  Julia  N^e  Carriere,  which 
need  not  be  further  stated. 

The  material  parts  of  the  subsequent  proceeding  are  the  follow- 
ing:—   . 

"  Citation.  In  New  Orleans,  on  the  same  day,  I,  the  undersigned 
notary,  inquired  at  sundry  places  for  the  residence  of  Dona  Barbara 
Jeanbelle,  and  I  was  informed  she  lived  in  Mr.  Bernard  Marigny's 
house,  where  I  then  went,  and  there  gave  notice  that,  on  Monday,  the 
6th  instant,  at  seven  o'clock  in  the  morning,  she  must  present  herself 
before  the  tribunal,  as  per  order  of  his  excellency. 

^^  Signed,  Bermudez. 

<<  On  the  same  day,  I  notified  the  minister  of  justice,  Jose  Campos, 
of  the  preceding  decree.  "  Signed,  Bermudez." 

<<  Testimony.  Testimony  of  Dona  Barbara  Jeanbelle.  In  the 
city  of  New  Orleans,  on  the  6th  of  September,  1802,  appeared  be- 
fore Mr.  Thomas  Hasset,  presbytary  canon  of  this  holy  cathedral 
church,  provisor,  vicar-general,  and  governor  of  the  bishoprick  of  this 
province  and  the  Floridas,  Dona  Barbara  Margarita  Jeanbelle  de 
Orsy,  who  was  sworn  to  tell  the  truth,  and  the  following  questions 

were  then  propounded  to  her :  — 
[  *  515  ]       *  1.  If  she  knows  Geronimo  Desgrange ;  how  long,  and 
where  did  she  know  him  ? 

Answers :  That  she  has  known  him  for  sixteen  years,  and  that 
she  was  acquainted  with  him  in  New  York. 

2.  Being  asked  whether  it  is  true  that  she  was  married  to  the 
aforesaid  Desgrange,  in  what  place,  in  what  church,  how  long  ago, 
in  what  parish,  by  what  clergyman,  and  who  were  the  witnesses  ? 

Answers :  No,  although  it  was  her  intention  to  marry  the  afore- 
said Desgrange ;  but  as  the  latter  was  going  away,  she  changed  her 
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mind ;  nevertheless,  she  obtained  the  permission  of  her  father  to  go 
to  Philadelphia  for  that  purpose,  and  that  while  there  Desgrange 
begged  of  her  to  come  to  this  city  to  consummate  the  marriage,  to 
which  she  did  not  consent  This  took  place  about  eleven  years  and 
a  half  ago. 

Being  asked  whether  she  was  acquainted  with  Desgrange  in 
France,  after  the  period  above  stated,  and  if  she  has  ever  spoken  to 
him  on  the  subject  ? 

Answers :  That  last  year  she  saw  him  in  Bordeaux,  and  that  she 
did  not  again  speak  to  him  of  the  marriage,  because  they  were  both 
of  them  married. 

Being  asked  that,  if  she  says  she  is  married,  with  whom  is  she 
married,  how  long  since,  in  what  place,  by  what  clergyman,  and  who 
were  the  witnesses  ? 

Answers :  That  she  is  married  to  Don  Juan  Santiago  SoumeylUat, 
about  ten  years  ago,  in  the  city  of  Philadelphia,  by  a  Catholic  priest, 
and  that  Mr.  Bernardy  and  his  wife  were  witnesses. 

Being  asked  if  she  has  any  document  to  prove  it  ? 

Answers :   That  she  has  no  document  to  prove  it. 

Being  asked  if  she  has  not  heard  it  said  that  Desgrange  is  mar- 
ried to  three  wives,  say  to  whom,  and  if  it  is  not  public  and  noto- 
rious? 

Answers :  That  she  never  heard  any  thing  of  what  is  asked  her 
until  last  night,  when  she  was  told  that  it  was  said  she  was  one 
of  his  vrives,  and  she  says  that  what  she  has  declared  is  the  truth ; 
and  the  testimony  having  been  read  to  her,  which  was  interpreted  by 
Don  Celestino  Lavergne,  and  Don  Antonio  Fromantin,  she  declared 
it  was  what  she  had  said,  and  she  now  ratifies  it ;  that  she  is  thirty- 
four  years  old. 

^  Signed,  B.  M.  Zambell  De  Orsi,  Hasset, 

''  C'tino  Lavergne,  Antonio  Fromentin. 

"Before  me,  Fran'co  Bermudez.'' 

"  Testimony  op  Maria  Yllar.     In  the  city  of  New  Orleans,  on 
the  same  day,  month,  and  year,  appeared  before  his  excel- 
lency, •  Maria  Yllar,  who,  being  sworn  to  tell  the  truth,  the  [  *  616  ] 
following  questions  were  propounded  to  her:  — 

Being  asked  whether  she  is  married  or  not,  how  long  it  is  since  she 
arrived  in  this  city,  and  with  what  object  ? 

Answers :   That  she  is  the  widow  of  Juan  Dupor,  alias  Poule,who 

died  two  years  ago,  to  whom  she  was  married  about years ; 

that  she  has  never  had  any  other  husband,  neither  before  nor  since ; 
that  she  arrived  here  two  days  ago,  and  that  her  object  was  to  gain 
VOL.  XIX.  23 
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a  livelihood,  having  been  informed  it  was  a  good  country  for  seam* 
stresses. 

Being  asked  if  she  knows  Greronimo  Desgrange,  how  long,  and 
if  she  was  invited  or  told  by  him  to  come  to  this  city,  and  with  what 
object? 

Answers :  That  she  knew  Greronimo  Desgrange  in  France  about 
eight  months  ago,  and  it  was  he  who  told  her  to  come  to  this  city, 
where  she  could  gain  a  better  livelihood  than  in  her  own  country. 

Being  asked  whether  she  was  promised  marriaige  to  the  said  Grero- 
nimo Desgrange,  or  if  she  has  entered  into  any  private  contract  with 
reference  to  matrimony,  or  any  other  contract  with  him  ? 

Answers :  That  she  has  not  had  any  contract  of  the  kind  with  the 
said  Desgrange,  because  she  knew,  before  her  departure  from  France, 
that  he  was  married  in  Louisiana ;  and  that  her  coming  here  was 
only  with  the  object  that  she  has  already  stated. 

Being  asked  [if]  she  had  promised  the  said  Desgrange  to  accom- 
pany him  in  the  voyage  he  is  going  to  meJiC  to  France  ? 

Answers:  That  far  from  accompanying  Desgrange  during  his 
voyage,  she  thinks  of  remaining  in  the  house  of  Cornelius  Ploy,  alias 
Flamand,  to  whom  she  has  been  recommended  by  the  said  Des- 
grange, for  the  purpose  of  gaining  her  livelihood  by  sewing,  as  the 
said  Flamand  is  a  tailor  by  trade. 

Being  asked  if  she  has  heard  it  publicly  said  that  Desgrange  has 
been  married  to  two  women  before  or  since  her  arrival  in  this  city? 

Answers :  That  before  her  arrival  she  had  heard  nothing  of  the 
matter ;  but  since  she  has  been  here  she  has  heard  it  said  publicly 
that  Desgrange  has  been  married  three  times ;  she  swears  that  what 
she  has  said  is  the  truth,  and  that  she  is  twenty-five  years  old ;  she 
does  not  sign,  not  knowing  how  to  write. 

^  Signed,  Hasset,  Antonio  Fromentin,  C'tino  Lavergne. 

^^  Before  me,  Franco.  Bermudez." 

"  Testimony  of  Maria  Julia  Carri^re.  Then  appeared 
[  *  517  ]  before  *his  excellency,  Maria  Julia  Carriere,  who,  through 
the  interpreters,  was  duly  sworn  to  tell  the  truth,  and  the 
following  questions  were  propounded  to  her. 

Being  asked  whether  she  was  married  or  single  ? 

Answers :  That  she  is  married  to  Geronimo  Desgrange,  since  the 
4th  of  December,  1794. 

Being  a^ked  whether  she  heard,  before  or  since  heir  marriage,  that 
her  said  husband  was  married  to  another  woman  ?  . 

Answers :  That  about  a  year  since  she  heard  it  stated,  in  this  city 
that  her  husband  was  married  in  the  north,  and,  in  consequence,  she 
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wished  to  ascertain  whether  it  was  true  or  not,  and  she  left  this  city 
for  Philadelphia  and  New  York,  where  she  used  every  exertion  to  as- 
certain the  truth  of  the  report,  and  she  learned  only  that  he  had 
courted  a  woman,  whose  father,  not  consenting  to  the  match,  it  did 
not  take  place,  and  she  married  another  man  shortly  afterwards. 

Being  asked  whether  she  had  recently  heard  that  her  husband  was 
married  to  three  women,  if  she  believed  it,  or  does  believe  it,  or  has 
any  doubt  about  the  matter  which  renders  her  unquiet  or  unhappy  ? 

Answers :  That  although  she  has  heard  so  in  public,  she  has  not 
believed  it,  and  the  report  has  caused  her  no  imeasiness,  as  she  is  satis- 
fied that  it  is  not  true ;  she  also  swears  that  she  is  twenty-two  years  old. 

Signed,  Marie  Zulime  Carriere  Desgrange,  Hasset,  his  mark,  C'tino 
I^avergne,  Antonio  Fromentin. 

Before  me,  Franco.  Bermudez." 

"  Testimony  op  Geronimo  Desoranoe.  In  the  city  of  New  Or- 
leans, on  the  7th  day  of  September,  1802,  Thomas  Hasset,  presbyter 
canon  of  this  holy  cathedral  church,  provisor,  vicar-general,  and  gov- 
ernor of  this  bisboprick  of  this  province,  caused  to  come  before  him 
and  in  presence  of  the  interpreters,  Greronimo  Desgrange,  who  was 
duly  sworn  to  tell  the  truth,  replied  to  the  following  interrogato- 
ries:— 

Being  asked  whether  he  knows  Barbara  Tanbel  de  Orsi,  how  long, 
and  in  what  place  ?  , 

Answers :  That  he  first  knew. her  in  New  York,  about  eleven  years 
ago,  and  afterwards  in  Philadelphia. 

Being  asked  that,  if  he  was  married  to  her,  to  state  in  what  place, 
before  what  clergyman,  how  long  ago,  and  who  were  the  witnesses  ? 

Answers :  That  he  never  was  married  to  her,  although  he  wished 
to  do  so,  and  had  asked  the  consent  of  her  father,  but  he  refused  it, 
as  deponent  was  poor. 

•  Being  asked  whether,  after  leaving  her  in  Philadelphia,  [  *  518  ] 
he  has  known  her  in  any  other  place,  and  with  what  inten- 
tions ? 

Answers :  That  he  has  seen  the  said  Dona  Barbara  in  Bordeaux 
by  mere  accident ;  for,  deponent  being  sick,  Mr.  Soumeylatt,  her  hus- 
band, was  sent  for,  and  after  he  got  well  the  said  Soumeyllatt  invited 
him  to  dine  with  him  at  his  house,  where  he  saw  her,  and  was  much 
astonished ;  and  he  afterwards  continued  visiting  the  house,  with  no 
other  feeling  than  that  of  friendship,  and  with  the  knowledge  of  her 
husband. 

Being  asked  if  he  knows  Maria  Yllar,  to  state  how  long  he  has 
known  her,  in  what  place,  and  with  what  inotives  ? 
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Answers  :  That  in  the  month  of  December,  of  last  year,  he  knew 
her  when  she  was  in  a  boarding-house  where  she  was  employed  as  a 
servant,  in  Bordeaux,  where  the  respondent  lived. 

Being  asked  if  he  made  any  arrangements  with  the  aforesaid  to 
accompany  him  to  this  city,  to  state  what  that  arrangement  was,  and 
what  object  she  had  in  coming  here  ? 

Answers :  That  he  made  no  arrangement  nor  agreement  with  the 
aforesaid;  and  the  reason  she  is  here  is,  that  having  asked  him 
whether  this  country  held  out  better  inducements  than  Bordeaux,  in 
order  to  gain  a  livelihood  by  sewing,  he  advised  her  to  come,  as  it 
would  prove  more  advantageous  to  her. 

Being  asked  whether  his  intention  is  to  take  her  with  him  on  the 
voyage  he  intends  making,  and  if  he  has  Eisked  her  to  do  so  ? 

Answers  :  That  he  has  not  thought  of  it,  as  she  came  here  to  gain 
her  livelihood,  and  for  no  other  purpose. 

Being  asked  why  Maria  Julia  Carriere,  his  wife,  went  to  the  north 
last  year  ? 

Answers :  That  the  principal  reason  was,  that  a  report  had  circa« 
lated  in  this  city  that  he  was  married  to  another  woman.  She  wished 
to  ascertain  whether  it  was  true,  and  she  went 

Being  asked  if  he  has  ever  been  examined  by  any  ecclesiastical 
judge  in  relation  to  this  affair  ? 

Answers :   No. 

Being  asked  whether  it  is  true,  that,  in  order  to  satisfy  his  wife  and 
the  public,  he  offered  to  bring  with  him  or  to  procure  documents  to 
prove  his  innocence  in  this  matter,  and  that  if  he  have  them,  to  show 
them? 

Answers :  That,  taking  it  for  granted  that  this  charge  would  nat- 
urally fall,  his  wife  being  satisfied  of  his  innocence,  and  no  judge 
having  required  the  showing  of  such  documents,  he  has  used  no  exer- 
tions to  obtain  them ;  and  that  he  is  forty-two  years  old. 

Signed,  J.  Desgrange,  Hasset,  his  mark,  Antonio  Fromentin,  C'tino 
Lavergne. 

Before  me,  Francisco  Bermudez.'* 

[  •  519  ]  •"Dborbe.  Not  being  able  to  prove  the  public  report, 
which  is  contained  in  the  original  decree  of  these  proceed- 
ings, and  having  no  more  proofs  for  the  present,  let  all  proceedings 
be  suspended,  with  power  to  prosecute  them  hereafter,  if  necessary, 
and  let  the  person  of  Oeronimo  Desgrange  be  set  at  liberty,  he  pay- 
ing the  costs. 

Signed,  Thomas  Hasset. 

Don  Thomas  Hasset,  presbyter  canon  of  this  holy  cathedral  church, 
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vicar-general  and  governor  of  the  bishoprick  of  this  province  of  Louisi- 
ana and  the  two  Floridas,  has  approved  and  signed  the  preceding 
decree,  in  New  Orleans,  this  7th  September,  1802. 
Signed,  Francisco  Bermudez. 

In  New  Orleans,  on  the  same  day,  notified  Gteronimo  Desgrange 
of  the  preceding  decree,  and  visited  him  in  prison  for  that  purpose. 
Signed,  Bermudez. 

On  the  same  day,  notified  said  decree  to  Joseph  Puche,  the  keeper 
of  the  prison. 

Signed,  Bermudez." 

Bishop  Blanc  proves  that  the  records  of  the  Catholic  bishoprick  of 
Louisiana  are  in  Ms  charge;  that  he  searched  for  the  record  of  prose- 
cution against  Desgrange  for  bigamy,  and  found  it ;  that  it  is  a  com- 
plete record  of  the  whole  proceeding ;  and  that,  Thomas  Hasset, 
being  first  canon  of  the  diocese,  represented  the  bishop,  and  acted 
as  vicar-general,  the  see  being  vacant  at  that  time.  Isodore  A.  Quem- 
per  also  proves  that  he  is  the  official  keeper  of  the  records  of  the 
cathedral  church  of  St.  Louis,  at  New  Orleans,  and  the  paper  is  an 
exact  and  literal  copy  of  the  original. 

The  signatures  of  Lavergne  and  Fromentin,  who  took  the  deposi- 
tions, and  that  of  Bermudez,  the  noteury,  are  proved  by  witnesses 
who  had  seen  them  write;  and  the  signature  of  Desgrange  and 
Zulime  were  proved  by  experts,  on  comparison  of  hands  with  au- 
thentic signatures  of  theirs.  Such  proof  is  allowable  in  Louisiana, 
according  to  the  civil  code  and  the  code  of  practice  ;  and  this  mode 
of  proof  has  not  been  objected  to  in  this  case. 

Respondents  also  introduced  the  following  evidence  :  — 

On  the  26th  of  March,  1801,  Madame  Caillavet,  Madame  Lasabe, 
and  Madame  Despau,  joined  in  a  power  of  attorney,  author- 
izing Jerome  Desgrange,  their  brother-in-law,  to  proceed  *  to  [  *  520  ] 
Bordeaux,  in  France,  and  there  recover  any  estate  or  property 
belonging  to  them,  as  co-heiresses  of  their  father  and  mother. 

And,  at  the  same  time,  Desgrange  made  a  general  power  of  attor- 
ney to  his  wife.  Dona  Maria  Zulime,  to  act  for  him  in  all  his  affairs 
in  his  absence.  She  acted  under  the  power,  and  sold  several  slaves, 
and  did  other  acts,  which  appear  in  notarial  records.  In  each  of  these 
acts  she  styles  herself  '<  the  legitimate  wife  and  general  attorney  of 
Don  Greronimo  Desgrange." 

In  July,  1801,  Desgrange  wrote  to  Clark  the  following  letter :  — 

'*  Bordeaux,  July,  1801. 

^  My  Dear  Sir  and   Friend:    Although  uncertain  whether  yon 

23* 


270        SUPREME    COURT   OF   THE   UNITED    STATES. 


Gaines  v.  Relf.    12  H. 


are  at  New  Orleans,  I  hasten  to  seize  the  opportunity  of  the  sailing 
of  The  Natchez  to  furnish  you  with  some  news.  I  hope  my  letter 
will  find  you  in  good  health.  When  one  has  such  a  firiend  as  you, 
we  cannot  feel  too  deep  an  interest  in  him. 

"  I  have  received  here  a  great  deal  of  politeness  from  Mr.  John 
Bernard,  merchant,  a  friend  of  Mr.  Chew,  who  is  a  doing  a  very  great 
business  now.  He  spoke  a  great  deal  of  Mr.  Chew  to  me,  and  his 
politeness  to  him  while  at  Bordeaux.  He  was  introduced  to  me  by 
Mr.  Coxe. 

"  There  has  been  many  arrivals  of  American  vessels,  in  this  port 
since  I  was  here  last  Colonial  goods  are  selling  very  well.  I  think 
if  your  friend  from  Philadelphia  were  to  make  a  visit  here,  he  could 
make  a  profitable  speculation  on  his  return  voyage. 

"  Do  me  the  kindness,  my  dear  sir,  to  write  to  me.  It  will  afford  me 
much  pleasure  to  hear  from  you.  Several  American  vessels  are  about 
to  leave,  to  come  directly  here. 

"  Present  my  compliments  to  Mr.  Chew,  and  beg  him,  whenever  he 
writes  to  Mr.  Bernard,  to  speak  of  me.  I  have  taken  the  liberty  to 
inclose  under  your  cover  a  package  for  my  wife,  which  I  beg  you  to 
remit  to  her.  Permit  me,  my  dear  Mend,  to  reiterate  my  acceptance 
of  the  kind  offer  you  made  me  before  I  left,  and  should  my  wife  find 
herself  embarrassed  in  any  respect,  you  will  truly  oblige  me  by  aiding 
her  with  your  kind  advice.  I  expect  to  leave  in  a  few  days,  to  join 
my  family.  I  hope  to  return  to  Bordeaux  in  two  or  three  months,  to 
terminate  my  affairs  here,  and  to  make  preparations  to  meet  you.  I 
have  been  some  days  engaged  in  a  lawsuit,  for  the  purpose  of  recover- 
ing an  estate  belonging  to  my  wife's  family.  I  shall  place  this  affair 
in  Mr.  Chicou  St  Brie's  care  during  my  absence.  I  fear  that  I  shall 
have  to  expend  a  great  deal  in  this  affair.  I  have  charged 
[  •  621  ]  •  Mr.  Bernard  with  the  care  of  other  business.  I  have  not 
yet  heard  from  my  wife,  which  renders  me  very  uneasy  as 
to  going  to  Provence  before  I  hear  from  her.  It  is  said  that  peace 
will  be  declared  by  the  end  of  the  year ;  but  I  have  my  fears  whether 
we  shall  enjoy  that  happiness.  Hoping  to  have  the  pleasure  of  hearing 
from  you  soon,  "  I  am,  most  truly,  your  Mend, 

'^  Desoranoe. 

^  Write  me  to  the  care  of  Mr.  Jean  Bemard|  merchant,  at  Chartron, 
Bordeaux." 

The  respondents  introduced  the  deposition  of  Daniel  W.  Coxe,  of 
Philadelphia.  He  hsul  been  the  partner  in  trade  of  Daniel  Clark,  in 
their  New  Orleans  house,  from  the  time  Clark  set  out  as  a  commis- 
sion and  shipping  merchant    They  were  nearly  of  the  same  age ; 
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both  proud,  intelligent,  and  ambitious  of  success;  equals  in  rank, 
and  intimate  in  their  social  relations,  as  a  common  interest  and  con- 
stant intercourse  could  make  them.  This  abundantly  appears  by 
their  correspondence,  introduced  in  the  record  before  us.  Coxe  states 
that,  in  1802,  Madame  Desgrange  presented  herself  to  him  in  Phila- 
delphia, with  a  confidential  letter  of  introduction  to  him  from  Daniel 
Clark,  which  stated  that  the  bearer  was  pregnant,  and  would  soon 
be  delivered  of  a  child ;  and  that  he,  Clark,  was  the  father  of  it ;  and 
the  letter  requested  Coxe  to  put  her  under  the  care  of  a  respectable 
physician,  and  to  furnish  her  with  money  during  her  confinement 
and  stay  in  Philadelphia.  That  Coxe,  accordingly,  employed  the 
late  Doctor  William  Shippen  to  attend  her  at  her  accouchement. 
That  he,  Coxe,  procured  a  nurse  for  her;  and  removed  the  child, 
on  the  day  of  its  birth,  to  the  residence  of  the  nurse;  that  this 
child  was  Caroline  Barnes,  who,  before  her  marriage,  always  went 
by  the  name  of  Caroline  Clark.  The  first  nurse  was  Mrs.  Stevens ; 
afterwards,  the  child  was  placed,  at  Clark's  request,  with  Mr.  and 
Mrs.  James  Alexander,  of  Trenton,  New  Jersey,  and  continued  there 
until  1814  or  1815.  After  this,  (her  father  being  dead,)  she  was 
placed  at  Mrs.  Baisley's  school  in  Philadelphia.  She  remained  with 
Mrs.  Baisley  several  years,  and  acted  during  part  of  the  time  as  a 
teacher,  and,  Coxe  thinks,  continued  there  until  she  was  married. 
She  was  under  Coxe's  supervision  all  the  time,  firom  her  birth  until 
her  marriage ;  and  was  supported  at  the  expense  of  Clark  until  his 
death.  She  was  at  all  times,  during  his  life,  recognized  by  Clark  as 
his  child,  and  caressed  as  such  when  he  was  at  Philadelphia. 

Coxe  further  states  that  Madame  Desgrange  left  Philadelphia  for 
New  Orleans  as  soon  as  it  was  prudent  for  her  to  travel, 
*  after  her  confinement ;  and  that  this  happened,  he  thinks,  [  *  522  ] 
in  April  of  1802 ;  he  says  in  another  deposition  that  it  was 
some  time  in  1802.  Coxe  was  three  times  examined.  Dates  of 
letters  firom  Clark  to  Coxe,  and  other  evidence,  show  that  the  child 
was  born  as  late  as  July,  1802 ;  tp  wit,  Clark  reached  Philadelphia 
about  the  27th  of  July,  1802,  as  from  his  letter  to  Coxe  appears ;  he 
hniried  his  business  at  Philadelphia  and  went  to  New  York,  where 
he  wrote  to  Coxe,  August  13, 1802,  that  he  would  sail  for  Europe  on 
the  next  Tuesday;  and  he  did  sail,  and  returned  early  in  1803  to  New 
Orleans,  and  was  not  at  Philadelphia  in  1803.  Madame  Despau  and 
Coxe  both  prove  that  Clark  was  on  his  way  to  Europe,  when  Madame 
Desgrange  and  Madame  Despau  met  him.  Coxe  deposes  that  the 
child  had  been  lately  bom  when  Clark  reached  Philadelphia,  and 
when  he  went  to  New  York  the  two  women  very  shortly  after  left 
for  New  Orleans, — that  is  to  say,  so  soon  as  Madame  Desgrange 
was  able  to  travel 


272  SUPREME   COURT  OF   THE   UNITED  STATES. 

Gaines  v.  Rclf.    12  H. 

A  record  of  a  suit  brought  by  Zulime  C.  Desgrange  against  her 
husband,  Jerome  Desgrange,  in  November,  1805,  for  alimony,  was 
also  introduced  by  respondents.     It  will  be  further  noticed  hereafter. 

This  is  substantially  the  evidence  on  both  sides,  on  which  the  ques- 
tion depends,  whether  Desgrange  was,  or  was  not,  guilty  of  bigamy 
in  marrying  Maria  Julia  N6e  Carriere,  in  1794. 

Objections  are  taken  to  several  portions  of  this  evidence ;  and 
especially  as  respects  the  record  of  the  suit  against  Desgrange  for 
bigamy  in  the  ecclesiastical  court. 

First,  it  is  objected  that  the  record  is  not  duly  proved,  the  signa- 
tures of  the  witnesses  not  being  established  as  having  been  signed 
to  their  depositions. 

The  answer  to  this  objection  rests  on  well-settled  principles.  All 
that  is  required  in  cases  of  this  kind,  is  to  produce  a  sworn  copy  of 
the  record,,  the  witnesses  also  proving  that  it  was  taken  at  the  proper 
office,  and  produced  by  the  lawful  keeper  of  the  records.  In  Phillips 
on  Ev.  by  Cowen,  vol.  1,  432,  vol.  2, 133, 134,  will  be  found  the  cases 
in  support  of  this  mode  of  proof. 

Here  the  official  keeper  of  the  records  and  the  bishop  of  the  diocese, 
under  whose  charge  they  were,  produced  both  the  original  and  the 
copy  ;  the  copy  was  filed  in  this  cause  by  stipulation  of  the  parties ; 
and  each  of  the  witnesses  proved  all  the  law  requires  to  make  it 
primd  facie  evidence. 

On  the  argument  at  the  bar,  and  especially  in  the  printed  one  pre- 
sented to  us  as  coming  from  New  Orleans,  it  is  earnestly  insisted 
that  the  origin  of  this  record  is  recent,  and  that  it  had  been  fabricated 
for  the  purposes  of  this  cause.  We  do  not  perceive  any 
[  *  523  ]  ground  for  entertaining  such  an  apprehension.  *  1.  The 
complainant's  witnesses  refer  to  such  a  proceeding.  2. 
The  record  of  it  was  searched  for  by  the  complainant,  and  not  found ; 
and  for  this  reason  its  substantial  contents,  as  it  was  supposed,  were 
proved  in  Patterson's  case.  3.  The  signatures  of  the  officers  of  the 
court  are  proved  as  being  genuine.  4.  Bishop  Blanc  deposes  that 
he  had  charge  of  the  records  of  the  bishopric,  among  which  he  found 
this  one. 

If  the  allegation  of  fraud  and  forgery  insisted  on  had  any  founda- 
tion. Bishop  Blanc  must  of  necessity  be  directly  involved  in  that 
charge ;  and,  furthermore,  of  swearing  to  that  which  be  must  have 
known  to  be  false.  This  assumption  is  not  only  gratuitous,  but  the 
witness  is  fully  supported  by  the  facts  above  stated ;  and  the  further 
fact,  that,  neither  in  his  cross-examination,  nor  by  any  other  evidence, 
is  his  integrity  assailed  by  the  complainant 

The  next  objection  is,  that  the  record  decided  nothing,  there  being 
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no  sentence  concluding  any  one ;  and  if  there  had  been  such  sentence, 
it  would  be  of  no  value,  as  it  was  a  proceeding  against  Desgrange, 
to  which  neither  Clark  nor  Zulime  was  a  party,  and  therefore  the 
record  was  incompetent  to  affect  the  rights  of  those  claiming  under 
them. 

The  competency  of  this  evidence  depends  on  other  considerations. 

For  the  purpose  of  establishing  the  bigamy  of  Desgrange,  the  com- 
plainant proved  by  her  witnesses  that  he  was  arrested  on  a  charge 
of  bigamy,  at  the  instance  of  his  first  wife ;  <<  that  the  said  lawful 
wife  of  the  said  Desgrange  brought  with  her  to  New  Orleans  proofs 
of  her  marriage  with  said  Desgrange ; ''  that  the  first  wife  appeared  as 
a  witness,  €md  proved  the  bigamy ;  that  Desgrange  had  confessed 
it ;  that  he  was  convicted  on  his  trial ;  and  that  he  was  imprisoned, 
and  in  execution,  under  sentence  of  the  court;  that  this  occurred  in 
1802  or  1803 ;  that  Desgrange  escaped  firom  prison  by  connivance  of 
the  public  officers,  or  some  of  them,  and  fled  the  country,  and  never 
returned. 

On  this  evidence,  standing  unopposed  and  uncontradicted,  the 
complainant  had  a  decree  in  her  favor  in  the  circuit  court  at  New 
Orleans,  establishing  the  bigamy  of  Desgrange ;  and  in  this  court, 
in  the  case  of  Patterson  v.  Gednes,  6  How.  550,  decided  in  1848. 

For  the  purpose  of  letting  in  this  secondary  evidence,  the  com- 
plainant introduced  the  deposition  of  C.  W.  Dreschler,  made  April 
24, 1840,  which  is  as  follows :  — 

^  That  at  the  request  of  General  Edmund  P.  Gaines,  I  have  been 
engaged  fos  several  days,  assisted  by  a  gentleman  who  understands 
the  Spanish  and  French  languages  well,  in  making  very  extensive 
and  most  diligent  search  at  all  offices,  &c.,  in  the  different 
parts  of  this  city,  where  records  are  kept  and  could  *  be  [  *  524  ] 
looked  for,  for  the  purpose  of  obtaining  a  copy  of  a  prose- 
cution against  one  Jerome  Desgrange,  convicted  for  the  crime  of 
bigamy,  in  the  year  1802  or  1803,  when  Louisiana  was  under  the 
Spanish  government,  and  Cassaacalvo,  the  governor,  by  whose  order 
the  said  Desgrange  was  arrested,  imprisoned,  &c.,  in  this  city ;  but 
that  I  have  not  been  able  to  find  the  Spanish  records  of  the  aforesaid 
criminal  proceedings,  because  almost  all  the  Spanish  documents,  up 
to  the  20th  December,  1803,  when  Governor  Claiborne  issued  his  first 
proclamation,  were  taken  away  by  the  Spanish  authorities,  sent  to 
Spain,  and  to  the  island  of  Cuba ;  and  the  few  papers  left  in  this 
city  are  in  a  loose  or  bad  condition ;  as  also,  because  many  books 
and  papers  having  been  destroyed  by  fire,  and  lost  by  removing  them 
on  account  of  fire,  during  two  occurrences  of  that  kind. 

^  I  am  informed  that  Governor  Claiborne  made  several  ineffectual 
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applications  to  the  Spanish  government  to  return  the  papers  taken 
away,  to  New  Orleans ;  that  persons  have  had  to  go  to  Havana  for 
documents,  titles  to  land,  &c." 

On  this,  and  other  proof  that  no  record  of  the  proceeding  could  be 
found,  parol  evidence  of  what  occurred  on  the  trial  against  Desgrange 
was  let  in,  and  the  bigamy  found  on  the  secondary  evidence  in  Pat^ 
terson's  case. 

Here  the  same  proof  that  the  record  of  the  proceedings  was  lost, 
was  introduced ;  and  what  took  place  on  that  trial  of  Desgrange  was 
again  proved  by  depositions,  which  were  filed  in  the  circuit  court  be- 
fore the  record  of  Desgrange's  trial  was  filed  by  the  respondents. 
The  object  of  its  introduction  by  the  respondents  was,  to  rebut,  con- 
tradict, and  overthrow  the  evidence  of  the  complainant's  witnesses, 
by  showing  — 

1.  That  no  previous  wife  appeared  against  Desgrange  on  his  pros- 
ecution. 

2.  That  no  documents  of  a  former  marriage  were  produced  against 
him. 

3.  That  his  wife,  Zulime,  did  not  then  charge  him  with  being  guilty 
of  bigamy,  denied  all  belief  in  the  charge,  and  gave  her  reasons  for 
it ;  which  correspond  with  the  statement  made  by  the  supposed  first 
wife,  Barbara  Jeanbelle,  and  with  Desgrange's  own  statement  made 
on  oath. 

4.  That  Desgrange  was  not  convicted,  but  discharged  by  order  of 
the  court. 

5.  That  he  did  not  flee  the  country,  nor  had  any  occasion  to  do 
so.    And, 

6.  That  so  fax  firom  admitting  his  bigamy,  he  denied  it  on  oath, 
lawfully  administered ;  thus  solemnly  declaring  that  he  never  had 
been  married  previous  to  his  marriage  with  said  Zulime.     Whereas, 

complainant's  witnesses  swear  he  made  such  confessions. 
[  *  525  ]       *  The   complainant's    principal  witnesses   are   Madame 

Despau  and  Madame  Caillavet.  Madame  Despau  swears 
that  in  1802  or  in  1803,  Madame  Desgrange  and  herself  went  to 
New  York  for  the  purpose  of  ascertaining  whether  Jerome  Desgrange 
had  been  previously  married,  where  Clark  overtook  them ;  that  no 
church  record  of  the  marriage  could  be  found  in  the  Catholic  chapel 
at  New  York ;  but  hearing  that  Mr.  Grardette,  of  Philadelphia,  knew 
something  of  the  matter,  they  went  there,  and  Ghirdette  informed 
them  that  he  was  present  at  the  first  marriage ;  and  that  Clark  and 
Zulime  were  then  married.  And  that  soon  afterwards,  they  received 
a  letter  from  Madame  Caillavet,  informing  them  that  Desgrange's 
first  wife   had   come  to    New  Orleans,  and   they  immediately  re« 
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tamed  there;  where  Desgrange  was  prosecuted  by  bis  first  wife, 
convicted  and  imprisoned ;  and  that  he  fled  the  country,  and  never 
returned  to  it- 

Madame  Caillavet  says  Desgrange  and  Barbara  Jeanbelle  came 
together,  or  that  Jeanbelle  came  immediately  after  him ;  and  that  she 
immediately  wrote  to  her  sisters  to  return. 

It  appears  that  in  the  spring  of  1801,  Desgrange  went  to  France> 
to  recover  property  coming  by  succession  to  his  wife  Zulime,  and  her 
sisters,  from  their  parents,  and  lying  at  Bordeaux,  or  in  that  neigh- 
borhood ;  and  that  he  had  not  returned  when  Zulime  and  Madame 
Despau  left  New  Orleans  for  New  York. 

The  ecclesiastical  record  states  that  he  had  been  at  home  about 
two  months  before  he  was  arrested ;  which  was  September  4, 1802. 
He  was  therefore  absent  from  his  wife  Zulime  about  fifteen  months. 

Daniel  W.  Coxe  proves,  that  Madame  Desgrange  brought  him  a 
letter  of  introduction  from  Clark,  stating,  that  she  was  then  far  gone 
in  pregnancy,  and  requesting  Coxe's  attention  to  her  wants  ;  that  he 
famished  a  house  and  money,  and  employed  a  nurse,  and  Dr.  Shippen 
to  attend  her  accouchement ;  that  Clark's  letter  stated  the  child  was 
his ;  and  we  must  assume  that  the  mother,  by  delivering  the  letter, 
impliedly  admitted  the  fact.  She  was  delivered ;  and  Coxe  had  the 
child,  on  the  same  day,  put  with  Mrs.  Stevens  to  nurse.  All  this 
time,  Madame  Despau  was  with  Madame  Desgrange.  Coxe  super- 
intended the  child's  nature  and  education,  in  and  near  to  Phila- 
delphia, until  Clark's  death  in  1813,  and  afterwards.  This  was 
Caroline,  who  when  grown  up  married  Dr.  Barnes ;  and  who  these 
witnesses  swear  without  hesitation  was  the  child  of  Desgrange; 
and  who,  Madame  Despau  swears,  was  born  in  1801.  Nor  does 
either  witness  intimate  that  she  was  bom  in  Philadelphia;  or 
that  their  sister  went  there  to  conceal  her  adultery,  and  hide  its 
of&pring. 

•  They  left  Philadelphia  for  New  Orleans,  as  soon  as  [  *  526  ] 
Madame  Desgrange  was  able  to  travel;  and  reported  to  the 
deluded  husband  on  their  return,  that  they  had  been  north,  seeking 
proof  against  him  for  bigamy,  but  had  found  none.  This  is  the 
substance  of  what  Desgrange  himself  stated  on  his  examination  in 
the  criminal  proceeding  as  derived  from  others.  Zulime  sWore  on 
the  trial,  that  she  had  heard  the  report  of  Desgrange  having  another 
wife  about  a  year  before ;  that  is,  about  the  first  of  September,  1801. 
Then,  Desgrange  was  in  France. 

It  is  trae  beyond  question  that  these  witnesses  did  know  that  their 
sister  Desgrange  went  north  to  hide  her  adultery ;  that  she  did  delude 
her  absent  husband,  that  she  did  impose  on  him  the  mendacious  tale 
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that  her  sole  business  north  was  to  clear  up  doubts  that  disturbed 
her  mind,  about  his  having  another  wife.  These  facts  they  carefully 
conceal  in  their  depositions ;  and  on  the  contrary  swear  that  she 
went  north  to  get  evidence  of  her  husband's  bigamy  and  imposition 
on  her. 

When  they  swore  positively  that  Caroline  was  the  child  of  Des- 
grange,  they  did  know  that  he  had  been  in  France,  and  his  wife  in 
New  Orleans,  and  they  had  not  seen  each  other  for  more  than  a  year 
before  the  child  was  born ;  and  Madame  Despau  could  not  be  igno- 
rant that  Clark  claimed  it  as  his,  and  that  the  mother  admitted  the 
fact  to  Coxe. 

These  witnesses  swear  that  Zulime  had  separated  from  Desgrange 
on  discovering  his  bigamy,  and  gone  to  her  own  family.  That  this 
occurred  before  the  family  arrangement  was  made  that  Clark  should 
marry  her,  and  before  Madame  Desgrange  and  Madame  Despau  went 
north,  to  ascertain  the  bigamy.  They  also  swear  that  Zulime  re- 
turned to  New  Orleans  about  the  time  Desgrange  was  arrested 
and  imprisoned  in  September,  1802,  and  was  then  the  wife  of  Clark. 
There  is  no  proof  in  this  record  tending  to  show  that  before  Des- 
grange went  to  France  he  was  suspected  of  bigamy,  nor  that  his 
wife  had  separated  from  him;  but  there  is  evidence  to  the  contrary. 

When  Desgrange  went  to  France  in  the  spring  of  1801,  he  ap- 
pointed his  wife  attorney  in  fact  by  notarial  act,  with  full  power  to 
transact  all  his  business  in  his  absence.  Under  this  power  she  acted 
and  sold  his  property,  paid  debts,  &c,  and  declared  herself  his  lawful 
wife  in  every  transaction. 

Desgrange  went  to  France  with  a  full  power  to  transact  business 
for  his  wife  and  her  three  sisters,  in  which  the  latter  style  him  their 
brother-in-law.  This  was  his  sole  business  in  France,  so  far  as  this 
record  shows ;  and  when  there,  he  wrote  to  Clark,  in  July,  1801,  to 
assist  his,  Desgrange's  wife ;  expressing  his  sympathies,  forwarding 
a  package  for  her,  and  regretting  that  he  had  not  heard  from 
[  •  527  ]  her.  He  also  expressed  the  sincerest  gratitude  *  for  Clark's 
proffered  kindness  in  providing  for  and  aiding  Zulime  in  his 
absence.  From  these  facts  it  is  clear,  as  we  think,  that  at  the  time 
Desgrange  left  for  Europe,  he  and  his  wife  were  on  terras  of  inter- 
course and  ordinary  affection,  and  certainly  not  separated ;  and  that 
the  cause  of  their  separation  is  found  in  the  connection  formed  by- 
Clark  and  Zulime  in  Desgrange's  absence. 

In  support  of  the  consistency  of  these  witnesses,  stress  is  laid  on 
the  fact  that  so  strong  was  the  rumor  of  Desgrange's  having  two 
other  wives  besides  Zulime,  that  he  was  arrested,  imprisoned,' and 
tried  on  the  rumor.     This  is  certainly  true ;  the  record  of  his  prose* 
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cotion  establishes  the  fact:  But  what  ciicumstances  are  brought 
forth  to  show  that  th^e  was  any  plausible  ground  for  such  rumor 
and  such  prosecution  ?  Desgrange  was  a  man  somewhat  advanced 
in  life  ;  he  kept  an  humble  shop  for  selling  liquors  and  confectionery  ; 
this  seems  to  have  been  his  sole  business.  His  wife  Zulime  was 
about  twenty-two  years  old,  and  uncommonly  handsome.  He  seems 
to  have  been  a  lone  man  in  New  Orleans,  and  his  friends  were  his 
wife  and  her  relations.  In  the  face  of  these  facts,  it  is  assumed  that 
he  brought  from  France  with  him  an  additional  wife,  and  that  an- 
other followed  him ;  with  both  of  whom,  and  his  third  wife,  Zulime, 
he  was  confronted  before  the  authorities  of  the  church. 

The  early  times,  and  the  unintelligent  condition  of  much  of  the 
population  of  New  Orleans  at  that  day,  must  account  for  this  absurd 
public  opinion,  and  the  proceedings  founded  on  it. 

It  is  palpable  that  the  witnesses  Despau  and  Caillavet,  swear  to  a 
plausible  tale  of  fiction,  leaving  out  the  circumstances  of  gross  real- 
ity. These  originated,  beyond  question,  in  profligacy  of  a  highly 
dangerous  and  criminal  character ;  that  of  a  wife  having  committed 
adultery,  and  having  been  delivered  of  an  illegitimate  child,  in  the 
absence  of  her  husband;  not  only  on  his  lawful  business,  but  on 
hers,  and  at  her  instance. 

This  child,  with  the  knowledge  of  both  of  these  witnesses,  and 
certainly  with  the  aid  of  one  of  them,  if  not  both,  was  concealed  in 
a  foreign  country,  "where  the  mother  went  and  was  delivered ;  and 
then  she  returned  home  to  New  Orleans  and  presented  herself  to  so- 
ciety as  an  innocent  and  injured  woman,  and  public  indignation  was 
turned  on  her  husband  for  a  supposed  crime  committed  against  her. 
This  is  the  reality  these  witnesses  conceal ;  rbundly  swearing  that 
they  knew  this  child  to  be  Desgrange's. 

They  also  swear  that  Clark  arranged  with  Zulime's  family  before 
be  went  to  Philadelphia,  and  had  the  assent  of  her  fj^mily,  to  marry 
her ;  they  having  previously  discovered  Desgrange's  bigamy.  But, 
according  to  their  account,  so  scrupulous  and  delicate  was 
this  injured  woman,  that  she  refused  to  marry  •Clark  [*528] 
until  she  went  to  New  York,  and  there  ascertained  for  herself 
the  fact  that  Desgrange  had  another  wife ;  that  Clark  soon  followed 
Madame  Desgrange  and  Madame  Despau,  as  previously  agreed  on ; 
and  even  then,  Madame  Despau  swears,  when  Grardette  had  informed 
them  that  he  was  present,  and  witnessed  Desgrange's  first  marriage, 
her  sister's  sense  of  propriety  and  delicacy  was  so  great,  that  earnest 
persuasions  had  to  be  used  by  Clark  to  overcome  her  scruples.  We 
cannot  shut  our  eyes  on  the  truth,  and  accord  our  belief  to  this 
fiction. 

VOL.  xzx.  24 
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We  have  thus  far  spoken  of  the  witnesses  Despan  and  Caillavet 
in  connection,  because  they  acted  in  concert  with  their  sister  Dea- 
grange  and  Clark,  in  secreting  their  intercourse,  and  in  hiding  the 
child  that  came  of  that  intercourse:  all  the  secrets  involved  were 
obviously  known  to  the  three  sisters,  whose  confidential  relation  in 
the  matter  could  hardly  have  been  more  close,  as  appears  by  their 
statements  throughout, 

Madame  Despau  is  further  discredited  by  Daniel  W.  Coxe's  evi- 
dence.    She  swears  as  follows :  — 

"  Mr.  Clark  became  a  member  of  the  United  States  congress  in 
1806.  While  he  was  in  congress,  my  sister  heard  that  he  was 
courting  a  Miss  C,  of  Baltimore.  She  was  distressed,  though  she 
could  not  believe  the  report,  knowing  herself  to  be  his  wife.  StiU, 
his  strange  conduct  in  deferring  to  promulgate  his  marriage  with 
her  had  alarmed  her,  and  she  and  I  sailed  to  Philadelphia  to  get 
the  proof  of  his  marriage  with  my  sister.  We  could  find  no  record 
of  the  marriage,  and  were  told  that  the  priest  who  married  her 
and  Mr.  Clark,  was  gone  to  Ireland.  My  sister  then  sent  for  Mr. 
Daniel  W.  Coxe,  and  mentioned  to  him  the  rumor  above  stated. 
He  answered  that  he  knew  it  to  be  true  that  Mr.  Clark  was  en- 
gaged to  the  lady  in  question.  My  sister  replied  that  it  could  not  be  so. 
He  then  told  her  that  she  would  not  be  able  to  establish  her  marriage 
with  Mr.  Clark  if  he  were  disposed  to  contest  it.  He  advised  her  to 
take  the  advice  of  legal  counsel,  and  said  he  would  send  one.  A 
Mr.  Smith  came,  and,  after  telling  my  sister  that  she  could  not  legally 
establish  her  marriage  with  Mr.  Clark,  pretended  to  read  to  her  a 
letter  in  English,  (a  language  then  unknown  to  my  sister,)  from  Mr. 
Clark  to  Mr.  Coxe,  stating  that  he  was  about  to  marry  Miss  C.  And 
afterwards,  she  married  Mr.  Gardette." 

The  following  is  Coxe's  account  of  the  interview :  — 

"  I  also  think  it  proper  to  state,  that  in  the  year  1808,  after  Ma- 
dame Desgrange  had  returned  to  Philadelphia  from  New  Orleans, 
and  when  lodging  in  Walnut  street,  she  sent  for  me,  and  during  a 
private  interview  with  her,  at  Mrs.  Rowan's,  where  she  lodged,  she 
stated  that  she  had  heard  Mr.  Clark  was  going  to  be 
[  •  529  ]  •  married  to  Miss  C,  of  Baltimore,  which,  she  said,  was  a 
violation  of  his  promise  to  marry  her,  and  added  that  she 
now  considered  herself  at  liberty  to  connect  herself  in  marriage  with 
another  person  ;  alluding,  doubtless,  to  Dr.  Gardette,  who,  at  the  mo- 
ment  of  this  disclosure,  entered  the  room,  when  after  a  few  words  of 
general  conversation,  I  withdrew,  and  her  marriage  to  Mr.  Gardette 
was  announced  a  few  days  after." 

These  contradictory  statements  raise  a  question  of  integrity  be- 
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tween  the  witnesses.  If  they  were  equally  entitled  to  credit,  still, 
Coxe's  statement  has*  several  advantages.  First;  Madame  Des- 
grange  disavowed,  in  the  strongest  terms,  that  she  was  the  wife  of 
Clark  by  marrying  Gardette.  Secondly  ;  so  important  a  commu* 
nication  as  Madame  Despau  declares  her  sister  made  to  Mr.  Coxe  ; 
so  ruinous  to  Clark's  matrimonial  prospects,  and  so  deeply  disgrace- 
ful to  him,  must  have  been  remembered  by  Coxe,  if  such  communica- 
tion bad  been  made. 

Thirdly ;  Madame  Despan  swears  that  she  and  her  sister  Des- 
grange  went  to  Philadelphia  to  obtain  evidence  of  Clark's  marriage 
with  Zulime;  that  they  could  find  no  record  of  the  manriage,  and 
were  told  the  priest,  who  performed  the  ceremony,  had  gone  to  Ire- 
land. What  occasion  could  there  be  for  further  proof?  Madame 
Despau  swears  that  Clark  had  proposed,  and  family  arrangements 
had  been  made  with  him  at  New  Orleans,  to  marry  Zulime ;  that 
these  proposals  were  made  with  the  full  knowledge  of  all  Zulime's 
family ;  that  Clark  followed  the  witness  and  Zulime  north  to  fulfil 
the  engagement ;  that  he  met  them,  and  the  marriage  took  place ; 
that  she,  Madame  Despau,  was  present ;  that  Mr,  Dozier,  a  wealthy 
planter  of  New  Orleans,  and  an  Irish  gentleman  of  New  York,  were 
also  present. 

Zulime's  family  consisted  of  three  sisters  and  their  husbands. 
Madame  Cavaillet  swears  that  Clark  conversed  with  her  as  his  sister- 
in-law,  and  admitted  the  marriage  openly  to  her.  Than  this,  no  fur- 
ther proof  of  it  could  be  required,  if  true. 

The  next  evidence  bearing  on  the  question  of  Desgrange's  bigamy 
is  the  record  of  a  suit,  brought  by  Madame  Desgrange  against  her 
husband  in  1806,  for  alimony,  already  referred  to ;  and  the  deposi- 
tion of  Zulime,  found  in  the  record  of  the  ecclesiastical  proceeding, 
taken  in  connection  with  the  first-named  record.  In  her  deposition, 
Zulime  spoke  of  Desgrange  in  language  admitting  of  no  doubt  that 
she  then  recognized  him  as  her  husband ;  and  that  no  evidence  of 
his  bigamy  existed  so  far  as  she  knew  or  believed. 

The  deposition  is  objected  to  as  not  being  evidence  cigainst  the 
complainant  We  have  already  declared  that  what  appeared  of 
record  in  the  proceeding  against  Desgrange,  was  competent  to 
rebut  evidence  introduced  by  the  complainant  tending  to 
•  show  what  occurred  on  the  prosecution;  this  being  in  effect  [  *  530  ] 
and  fact  proof  of  what  the  record  contained.  The  deposi- 
tion is  now  relied  on  as  evidence  in  itself,  tending  to  show  that  Des- 
grange was  Zulime's  lawful  husband,  according  to  her  own  confes- 
sions and  showing  at  the  time*she  deposed. 

The  competency  of  this  deposition,  taken  as  a  confession,  is  ob- 
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jected  to,  on  the  ground  that  her  signature  to  it  was  not  legally 
proved,  as  this  was  done  by  comparison  of  hands,  according  to  the 
statute  law  of  Louisiana.  The  steps  taken  in  the  circuit  court  are 
conclusive  of  the  objection. 

On  the  16th  of  January,  1850,  the  complainant's  counsel  gave 
notice  to  those  of  the  respondents,  that  on  Monday,  the  21st,  a  mo- 
tion would  be  made  to  suppress  certain  pieces  of  evidence ;  and 
among  them  the  exhibit,  obtained  at  the  cathedral  church  of  St. 
Louis,  known  as  the  "  Ecclesiastical  Record."  The  cause  came  on 
for  hearing,  January  22,  and  was  heard  on  that  and  the  seventeen 
succeeding  days ;  but  no  motion  to  suppress  evidence  was  made ; 
and  if  there  had  been,  this  exhibit  could  have  been  proved  at  the 
hearing,  by  Zulime  herself,  if  no  one  else  had  been  found  to  do  so ; 
as  the  record  shows  that  complainant's  counsel  admitted  that  Zulime 
was  within  the  jurisdiction  of  the  court,  on  the  day  the  trial  com- 
menced. No  objection  having  been  made  on  the  hearing  below  to 
this  deposition,  none  can  be  faised  here.  To  what  extent  it  can  be 
used)  will  appear  from  the  following  facts. 

By  an  amendment  to  her  bill,  July  2,  1844,  the  complainant 
states :  — 

"Your  oratrix  alleges  that  she  is  entitled  to  the  one  moiety  of  the 
estate,  of  which  the  said  Daniel  Clark  died  possessed,  by  reason  of  a 
conveyance  thereof,  made  to  her  by  M.  Z.  Gardette,  the  widow  of 
the  said  Clark,  and  the  mother  of  your  oratrix,  on  the  7th  day  of 
May,  1836,  and  which  is  hereunto  annexed,  marked  A  B,  and  prayed 
to  be  taken  as  part  hereof;  and  the  mother  of  your  oratrix  did  there- 
after, on  the  20th  June,  1844,  further  convey  to  her  all  her  interest  in 
said  estate,  as  appears  by  her  act,  a  copy  of  which  is  herewith  ex- 
hibited, marked  C ;  the  whole  of  said  estate  having  been  acquired 
during  the  coverture  of  said  Clark  and  wife. 

The  evidence  corresponds  with  this  allegation,  and  on  it  the  com- 
plainant asks  to  have  a  decree  for  one  half  of  the  estate  of  Daniel 
Clark,  as  derived  from  her  mother.  Madame  Despau  and  Madame 
Caillavet  depose  that  Clark  married  Zulime  shortly  before  her  return 
to  New  Orleans,  from  Philadelphia,  and  before  the  trial  of  Desgrange 
took  place,  and  when  she  must  have  been  the  wife  of  Clark,  if  ever 
she  was.  If  Zulime  was  now  before  the  court  claiming  her 
[  *  631  ]  marital  interest  in  Clark's  estate,  her  declarations  *  made 
during  the  alleged  coverture  tending  to  show  that  she  was 
not  the  wife  of  Clark,  but  of  Desgrange,  would  be  admissible  against 
her,  and  if  so,  they  are  also  admissible  against  any  one  who  asserts 
the  same  title  derived  from  her,  after  these  declarations  were  made. 
Such  a  case  is  an  established  exception  to  the  rule  of  evidence,  ex- 
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duding  declarations  of  third  persons  not  parties  to  the  record.  A 
declaration  emanating  from  the  claimant  of  any  right  or  estate,  which 
afterwards  comes  to  the  parties  on  the  record  by  descent  or  purchasei 
affecting  adversely  the  estate  acquired,  may  be  given  in  evidence 
against  the  party  to  the  record  who  claims  the  estate.  The  author- 
ities are  numerous  to  this  effect,  and  will  be  found  in  1  Phillips,  on 
Ev.  301,  and  in  the  notes  by  Cowen,  266,  And  the  same  rule  ap- 
plies to  the  record  of  the  suit  for  alimony.  That  record  would  be 
evidence  against  the  complainant's  mother  if  she  were  a  party  to  this 
suit ;  and  it  is  equally  evidence  against  the  complainant  as  purchaser 
or  donee  from  h^r  mother ;  it  shows  the  acts  and  conduct  of  the 
mother,  on  the  question  bearing  on  Desgrange's  bigamy. 

In  the  suit  of  1805,  the  petitioner  alleges  that  the  county  court 
of  Orleans  has  jurisdiction  on  application  of  wives  against  their  huj3« 
bands,  to  grant  alimony  on  the  husband  deserting  his  wife  for  one 
year,  and  in  cases  of  cruel  treatment;  and  the  petitioner  declares  that 
her  husband,  Jerome  Desgrange,  had  cruelly  treated  her ;  and  like- 
wise, that  she  had  been  deserted  by  him  from  the  2d  day  of  Septem- 
ber, 1802,  mitil  that  time ;  that  he  had  returned  to  New  Orleans, 
from  France,  in  the  previous  month  of  October,  and  was  then  in  the 
city ;  and  she  prays, ''  that  said  Jerome  Desgrange,  your  petitioner's 
husband,  be  condemned  to  pay  her  a  sum  of  five  hundred  dollars  per 
annum,"  &c.  Desgrange  was  served  with  notice  December  6, 1805, 
and  final  judgment  entered  against  him,  as  prayed  for  by  his  wife, 
December  24, 1805. 

We  are  called  on  here  to  try  an  issue  on  facts,  as  a  jury  would  be 
bound  to  do,  and  find  on  them  the  issue  between  Clark's  devisee  and 
executors,  and  the  purchasers  claiming  under  them,  on  the  one  side ; 
and  the  complainant  claiming  under  her  mother  on  the  other,  whether 
that  mother  was  the  lawful  widow  of  Daniel  Clark  when  she  con* 
Tcyed  to  the  complainant 

This  alleged  widow  swore  before  the  authorities  of  the  church  in 
September,  1802,  that  she  was  the  wife  of  Desgrange,  and  there  spoke 
of  him  as  her  lawful  husband ;  nothing  to  the  contrary  was  then  pre- 
tended. The  presence  before  which  she  deposed,  and  the  solemn 
manner  in  which  it  was  done,  give  additional  weight,  in  our  judg- 
ment, to  what  she  so  deliberately  declared  on  that  occasion. 

*  In  1805,  she  again  alleged  in  a  legal  proceeding,  deeply  [  *532  ] 
afifecting  her  and  Desgrange,  that  she  was  his  lawful  wife, 
and  that  he  was  her  husband.     The  court  sanctioned  her  statement 
by  founding  its  judgment  on  it ;  and  as  a  wife,  she  recovered  the 
amount  claimed  as  alimony. 

With  the  full  knowledge  this  woman  had  of  all  the  circumstances 
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connected  with  the  charge  of  bigamy  against  Desgrange,  our  judg- 
ment is  convinced  that  she  stated  what  was  trae,  and  that  she  was 
Desgrange's  lawful  wife  at  the  time  it  is  alleged  she  married  Clark. 

The  claim,  therefore,  of  the  complainant,  derived  from  her  mother, 
must  be  rejected,  as  it  stands  condemned  by  the  statements  and  acts 
of  that  mother  herself. 

The  complicated  and  curious  circumstances  that  surrounded  this 
charge  of  bigamy  against  Desgrange  in  the  Patterson  case,  and  which 
were  then  so  difficult  to  deal  with,  are  easily  enough  understood  now. 
A  clew  is  furnished  to  unravel  the  mystery,  why  it  was  that  an  hum- 
ble shopkeeper  should  be  of  sufficient  consequence  to  excite  public 
indignation,  be  the  object  of  general  and  gross  reproach,  and  for  his 
name  afterwards  to  appear  in  the  columns  of  the  only  newspaper 
then  published  in  New  Orleans,  an  extract  from  which  the  complain- 
ant has  given  in  evidence.  There  an  account  was  given  of  Des- 
grange's alleged  crime  of  bigamy,  and  the  enormity  of  his  conduct  in 
marrying  Zulime  N^e  Carriere,  whose  artless  innocence  he  so  basely 
imposed  upon.  The  mystery  is  explained  by  the  fact  now  presented, 
that  in  Desgrange's  absence  to  France,  his  wife  formed  a  connection 
with  Clark,  and  the  child  Caroline  came  of  that  illicit  connection. 
On  Desgrange's  return  home,  Madame  Caillavet  notified  her  sisters 
to  return  in  haste,  as  Desgrange's  first  wife  was  at  New  Orleans. 
Mesdames  Despau  and  Desgrange  forthwith  returned,  and  at  this 
time  it  was  that  Desgrange  was  so  fiercely  assailed  by  public  opin- 
ion, and  very  soon  after  arrested  on  general  rumor  and  tried  for 
bigamy.  The  reports,  to  which  these  witnesses  swear,  obviously 
originated  with,  and  were  relied  on  by  Madame  Desgrange,  her  sis- 
ters and  friends,  to  harass  and  drive  Desgrange  from  the  country,  so 
that  his  wife  might  indulge  herself  in  the  society  of  Clark,  unincum- 
bered and  unannoyed  by  the  presence  of  an  humble  and  deserted 
husband.  And  this  was  in  fact  accomplished,  for  Desgrange  did 
leave  the  country  soon  after  he  was  tried  for  bigamy,  and  Clark  did 
set  up  Desgrange's  wife  in  a  handsome  establishment,  where  their 
intercourse  was  unrestrained. 

In  1805,  when  Desgrange  again  came  to  New  Orleans,  his  wife 
immediately  sued  him  for  alimony,  as  above  stated;  speedily 
[  *  533'  ]  got  judgment  against  him  for  $500  per  *  annum ;  on  the 
same  day  issued  execution,  and  again  drove  him  away. 

Bellechasse  and  Madame  Benguerel  swear  that  Desgrange  married 
Zulime,  and  that  he  was  afterwards  condenmed  for  the  crime  of  big- 
amy ;  his  first  and  lawful  wife  coming  in  pursuit  of  him  to  Louisiana, 
and  appearing  against  him,  and  producing  the  documents  of  her 
marriage.     That  this  happened  in  1802  or  1803,  and  that  Des- 
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grange  fled.     Their  statements  are  substantially  the  same  in  this 
respect. 

They  are  so  obviously  founded  on  common  report,  as  to  be  of  no 
value  in  themselves ;  certainly  no  decree  could  be  founded  on  them. 
But  when  contrasted  with  the  record  of  Desgrange's  prosecution,  they 
turn  out  to  be  entirely  contrary  to  the  truth ;  as  no  first  wife  appeared 
against  Desgrange ;  no  documents  of  a  former  marriage  were  pro- 
duced ;  and  no  conviction  took  place ;  nor  did  he  flee  from  the  coun- 
try. These  aged  persons  swore  as  to  what  common  rumor  and 
public  clamor  were  forty  years  before,  and  nothing  more. 

Madame  Benguerel  also  swears,  that  she  and  her  husband  were 
intimate  with  Desgrange,  and  when  they  reproached  him  for  his 
baseness  in  marrying  Zulime,  he  endeavored  to  excuse  hitnself  by 
saying,  ^  that,  at  the  time  of  his  marrying  said  Zulime,  he  had  aban- 
doned his  said  lawful  wife,  and  never  intended  to  see  her  again."  As 
already  stated,  this  must  have  happened  after  Desgrange  returned 
from  France,  for  there  is  no  evidence  that  before  he  went  there  any 
such  report  existed.  Zulime  proved,  on  the  prosecution  for  bigamy, 
that  she  had  first  heard  the  report  about  a  year  before  she  was 
examined. 

We  deem  it  extremely  improbable,  that  a  man  should  openly  con- 
fess to  the  friends  of  Zulime,  who  reproached  him  with  having  com- 
mitted a  foul  and  high  crime,  that  he  was  guilty ;  and  this,  too,  on 
the  eve  of  his  apprehension  and  examination,  on  which  he  was  com- 
peUed  to  give  evidence  against  himself^  when  he  swore  that  there 
was  no  truth  whatever  in  the  charge,  and  in  which  he  was  supported 
by  this  supposed  first  wife,  who  was  then  examined,  and  also  by 
Zulime  herself. 

On  the  admissibility  of  Desgrange's  confession,  that  he  committed 
bigamy  when  he  married  Zulime,  the  question  arises  whether  this 
confession  (if  made)  could  be  given  in  evidence  against  the  defend* 
ants  ?     They  do  not  claim  under  Desgrange ;  he  was  not  interested 
in  this  controversy  when  it  originated,  and  was  competent  to  give 
evidence  in  this  cause  at  any  time,  if  living,  to  prove,  or  disprove,  that 
a  previous  marriage  took  place,  and  was  in  full  force,  when  he  mar- 
ried Zulime.     Phillips,  in  his  Treatise  on  Evidence,  vol.  3,  287,  Cow-, 
en's  edition,  lays  down  the  rule  with  accuracy,  and  cites  the 
authorities  in  its  •support;  which  rule  is,  that  "  either  of  the  [  *  534  ] 
married  parties,  provided  they  are  not  interested  in  the  suit, 
will  be  competent  to  prove  the  marriage ;  and  either  of  them  will  also 
be  competent  to  disprove  the  supposed  marriage ;  and  they  may  give 
evidence  as  to  the  fact  whether  their  child  was  born  before  or  after 
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If  Desgrange  could  overthrow  his  marriage  with  Zulime  by  con- 
fessions, at  one  time,  so  he  could  at  any  other  time ;  and  on  this 
assumption,  his  confession  of  a  previous  marriage  could  have  been 
admitted  at  any  time  before  the  trial,  or  at  the  trial,  when  he  stood 
by,  and  might  be  examined  as  a  witness. 

The  great  basis  of  human  society  throughout  the  civilized  world 
is  founded  on  marriages  and  legitimate  offspring ;  and  to  hold  that 
either  of  the  parties  could,  by  a  mere  declaration,  establish  the  fact 
that  a  marriage  was  void,  would  be  an  alarming  doctrine. 

This  admission  was  not  one  tending  to  establish  pedigree,  where 
hearsay  of  parents  and  others  is  admissible ;  it  went  to  the  specific 
fact  of  bigamy ;  and,  according  to  the  language  of  the  supreme  court 
of  Louisiana,  in  Harmar  v.  McLeland,  16  Louis.  R.  28,  "  in  such 
serious  matters,  the  law  requires  more  than  the  simple  confession  of 
one  of  the  parties  to  dissolve  forever  the  bonds  of  matrimony  between 
them.''  That  was  a  case  seeking  a  divorce  on  a  written  confession 
of  the  husband,  who  had  married  a  second  wife ;  but  the  principle 
declared  in  that  case,  and  the  one  governing  the  present,  is  the  same. 
It  upholds  a  great  policy,  on  which  society  is  founded. 

The  letter  of  Desgrange  to  Clark,  of  July,  1801,  from  Bordeaux,  is 
objected  to  as  incompetent.  We  think  it  is  competent  to  prove  the 
state  of  feeling,  affection,  and  sympathy  of  Desgrange  towards  his 
wife,  when  he  wrote  the  letter ;  and,  also,  the  date  is  evidence  to 
prove  where  the  writer  was,  and  the  time  when  he  wrote.  There  is 
no  ground  to  suppose  that  the  letter  was  written  coUusively.  It  ap- 
pears to  have  been  ingenuous,  and  honestly  intended.  The  doctrine, 
why  such  a  letter  is  admitted,  is  laid  down  accurately  in  1  Phillips's 
Ev.  by  Cowen,  189, 190. 

In  addition  to  the  foregoing  evidence  to  prove  the  bigamy  of  Des» 
grange,  a  certificate  in  the  Latin  language  was  introduced,  on  part 
of  the  complainant,  purporting  to  be  that  of  William  V.  O'Brien, 
dated  September  11, 1806,  declaring  that  he  bad,  (July  6,  1790,)  as 
pastor  of  St.  Peter's  Church,  in  the  city  of  New  York,  married,  in 
that  church,  Jacobus  Desgrange  to  Barbara  M.  Orsi. 

It  is  proved  that  this  priest  had  charge  of  St.  Peter's  Church  in 
1790,  and  in  1806 ;  that  the  certificate  was  in  his  hand- 
[  *  535  ]  writing,  *  and  in  due  and  ordinary  form ;  that  the  priest 
died  about  1814,  then  still  being  in  charge  of  the  same 
church ;  and  that  no  record  of  the  marriage  was  found  in  the  records 
of  the  church  in  1849,  when  the  witnesses  deposed  to  the  handwriting 
of  the  priest.  It  is  also  proved  that  this  certificate  was  found  among 
the  papers  of  Grardette,  who  married  the  complainant's  mother  in 
1808 ;  that  the  paper  was  found  after  the  suit  against  Patterson  was 
decided,  and  delivered  to  the  complainant'  by  her  mother. 
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The  true  name  of  Desgrange  is  not  in  the  certificate.  It  was 
Geronimo,  not  Jacobus.  Nor  was  the  woman's  name  given  so  as  to 
correspond  with  that  of  the  alleged  first  wife  of  Desgrange.  Her 
name  was  Barbara  Jeanbelle.  De  Orsi  is  an  affix,  describing  a  place 
to  which  the  party  belongs,  or  has  belonged.  The  woman's  name  is 
given  as  Barbara  M.  Orsi,  and  we  suppose  no  Catholic  priest  thus 
describes  a  person  he  has  married,  in  his  marriage  register.  No  iden- 
tity of  person  is  proved.  No  cohabitation  as  man  and  wife,  between 
Desgrange  and  Barbara  Jeanbelle,  is  proved. 

But  waiving  all  these  objections,  and  still  we  think  this  certificate 
mere  hearsay  evidence,  and  that  of  a  very  dangerous  character,  and 
this  for  several  reasons.  It  was  given  sixteen  years  after  the  mar- 
riage purports  to  have  taken  place,  and  might  just  as  weU  have  been 
given,  had  the  priest  been  alive,  forty  years  after  the  meurriage,  and  on 
the  eve  of  the  trial. 

In  England,  by  the  statute  law,  copies  fi-om  parish  registers  are 
received  to  prove  marriages ;  but  the  paper  produced  must  be  a 
sworn  copy  of  the  parish  register,  and  not  a  certificate  of  the  officiat- 
ing clergyman ;  nor  will  a  copy  of  a  foreign  register  be  received  in 
evidence,  on  proof  that  it  is  a  true  copy. 

If  it  were  allowable  in  this  country  to  give  such  certificate  in  evi- 
dence, "where  every  clergyman  of  all  denominations  can  perform  the 
ceremony  of  mairiage,  and  where  it  is  performed  by  justices  of  the 
peace  in  many  of  the  States,  it  would  open  a  door  to  frauds  that 
could  not  be  guarded  against. 

And  then  again,  certificates  of  marriage  might  be  produced  by 
those  coming  to  this  country  from  Europe.  For  no  reason  exists 
why  a  priest  in  any  part  of  the  world  should  not  have  accorded  to 
his  certificate  all  the  credence  that  ought  to  be  given  to  the  one  here 
produced,  as  Louisiana  and  New  York  were  foreign  to  each  other 
in  1790. 

The  respondents  introduced  the  copy  of  a  mutilated  record,  to 
which  objection  was  made  on  behalf  of  complainant,  but  which 
comes  up  in  this  record,  and  is  now  relied  on,  for  the  complainant, 
to  prove  the  bigamy  of  Desgrange.  It  purports  to  be  a  suit  of 
Zulime  Carriere  against  Jerome  Desgrange,  commenced  in 
1806,  •  in  the  former  county  court  of  Orleans.  A  cturator  [  •  536  ] 
was  appointed  for  Desgrange,  who  was  absent;  and  the 
curator,  EUery,  was  summoned  to  answer  the  petition ;  but  no  peti- 
tion is  produced.  EUery  demurred,  and  stated,  as  cause  of  demurrer, 
that  the  county  court  had  no  jurisdiction  of  cases  of  divorce,  nor  the 
court  power  to  pronounce  therein ;  and  that  the  damages,  prayed  for 
in  said  petition,  cannot  be  inquired  into  or  assessed  until  after  judg- 
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raent  of  the  court  touching  the  validity  of  the  marriage  shall  be  first 
declared ;  and  he  therefore  demurred.  The  demurrer  was  joined. 
Afterwards  the  curator  filed  the  general  issue. 

All  we  find  further,  is  a  copy  of  the  docket  entries  which  the  clerk 
was  bound  to  keep  by  the  act  of  April  10, 1805,  sec.  11,  for  the  in- 
spection of  the  public.  The  docket  entry  is  as  follows :  "  Petition 
filed  June  24, 1806.  Debt  or  damages  $100.  Plea  filed  July  1, 1806. 
Answer  filed  July  24, 1806.  Set  for  trial  24th  July."  The  witnesses 
are  stated  and  the  costs  given;  and  then  follows:  '<  Judgment  for 
plaintifF,  damages  $100,  July  24, 1806." 

This  proceeding  is  relied  on  as  in  itself  establishing  the  fact,  that 
the  marriage  between  Jerome  Desgrange  and  Marie  Julia  N^e  Car- 
riere,  was  thereby  declared  null. 

To  give  the  record  this  effect,  it  must  appear  that  the  plaintiff  did 
set  out  in  her  petition  the  fact  that  said  marriage  was  null  by  reason 
of  the  bigamy  of  Desgrange,  and  that  she  prayed  to  have  its  nullity 
adjudged  by  a  judicial  decree,  and  that  such  decree  was  made  on  the 
issue.  Nothing  of  the  kind  appears  here.  We  have  no  evidence 
what  the  cause  of  action  was,  nor  can  any  inference  be  drawn  from 
the  memoranda  made  by  the  clerk  that  the  suit  was  to  establish  the 
bigamy.  All  that  appears  from  these  memoranda  is,  that  debt  or 
damages,  to  the  amount  of  $100,  was  claimed  by  the  plaintiff,  and 
that  $100  in  damages  was  recovered.  Nor  does  the  demurrer  con- 
tradict this  assumption.  This  mutilated  record,  therefore,  proves 
nothing  in  this  cause. 

In  regard  to  this  record,  the  answer  of  Beverly  Chew  and  Richard 
Belf  avers,  '<  that  on  or  about  the  24th  of  June,  1806,  the  aforesaid 
Zulime  N^e  Carriere,  wife  of  the  said  Jerome  Desgrange,  did  present 
another  petition  to  the  competent  judicial  tribunal  of  the  city  of 
New  Orleans,  therein  representing  herself  as  the  lawful  wife  of,  and 
having  intermarried  with  the  said  Jerome  Desgrange,  and  praying  for 
a  divorce  and  a  dissolution  of  the  bonds  of  matrimony  existing  be- 
tween her  and  the  said  Jerome  Desgrange,  cmd  which  was  subse- 
quently decreed:  to  wit,  subsequent  to  the  birth  of  said  Myra."  If 
it  was  true,  that  as  lawful  wife,  Zulime  N^e  Carriere  sued,  and  did 
admit  by  this  proceeding  that  she  was  the  lawful  wife  of 
[  •  537  ]  Desgrange ;  yet  it  could  •  only  afiect  the  interest  the  com- 
plainant sets  up  under  her  mother.  But  as  the  record  does 
not  show  what  the  cause  of  action  was,  it  is  of  no  value  for  either  side. 

On  the  20th  January,  1849,  Graines  and  wife  filed  their  supple- 
mental bill  against  all  the  defendants,  and  among  other  matters  set 
forth  the  decree  made  in  their  behalf  by  this  court,  in  the  case  of  C. 
Patterson  v.  Gaines  and  wife,  at  December  term,  1847 ;  and  oom- 
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plainant  set  up  that  decree  as  having  adjudged  and  decided  against 
all  the  46f6ndants  to  this  suit,  that  Myra  Clark  Gaines  was  the  legit- 
imate child  and  forced  heiress  of  Daniel  Clark,  and  that  she  was 
legally  and  equitably  entitled  to  receive  of  Relf  and  Chew,  and  all 
persons  holding  under  them,  all  and  singular  the  estates  and  prop- 
erty claimed  by  the  original  bill ;  and  that  although  neither  of  them 
were  nominal  parties  to  said  decree,  yet  each  of  them  is  bound  and 
concluded  thereby ;  they  and  each  of  them  holding  the  same  relation 
to  your  oratrix  as  the  said  Charles  Patterson  did,  and  they  and  each 
of  them  having  joined  in  the  interrogatories  propounded  to  the 
witnesses  upon  whose  testimony  said  decree  was  rendered,  and  pro- 
pounded cross-interrogatories  to  said  witnesses. 

The  defendants  admit  that  such  a  decree  was  rendered,  but  deny 
that  it  is  conclusive  on  them,  or  that  it  ought  to  affect  their  right ; 
and  that  if  the  decree  could  do  so,  yet  it  ought  not  to  have  this  e£fect 
in  the  present  instance,  because  they  aver  and  set  forth  and  plead  the 
same  as  a  matter  of  defence ;  that  said  decree  was  brought  about, 
and  procured  by  imposition,  combination,  and  fraud,  between  said 
complainants  and  Charles  Patterson,  and  that,  therefore,  it  should  not 
be  regarded  in  a  court  of  justice  for  any  purpose  whatever.  That 
said  decree  was  designed  as  no  honest  exposition  of  the  merits  of  the 
case ;  but  was  brought  about,  allowed,  and  consented  to,  for  the  pur- 
pose of  pleading  the  same  as  res  jwUccUa  upon  points  in  litigation 
not  honestly  contested. 

Charles  Patterson  was  called  on  by  respondents  to  give  evidence 
on  their  behalf,  to  establish  the  fact  that  his  suit  with  Gaines  and 
wife  was  not  honestly  defended  by  him ;  and  he  was  required  by  in- 
terrogatories to  depose  whether  he  had  lost  any  thing  by  the  decree 
against  him.  He  answered  that  he  caused  the  proofs  from  the  court 
of  probate  in  New  Orleans  to  be  given  in  evidence  in  the  cause ; 
that  this  was  done  by  consent  of  General  and  Mrs.  Graines,  who  told 
him  to  get  all  the  evidence  possible,  the  stronger  the  better ;  that  it 
would  be  more  glorious  to  have  it  as  strong  as  possible. 

He  furthermore  deposed  that  Gteneral  Gbines  and  his  wife  gave 
him  a  writing  under  their  hands  that  they  would  not  take  any 
property  £rom  him,  and  that  they  would  make  his  title 
•  good.  He  also  stated  that  Greneral  and  Mrs.  Gaines  were  [  *  538  ] 
to  pay  the  costs  if  the  suit  was  decided  against  him,  Patter- 
son ;  that  he  paid  most  of  them,  and  that  Greneral  and  Mrs.  Gaines 
refunded  the  money  to  him ;  that  he  also  paid  the  counsel  who  ap- 
peared for  him  at  Washington,  but  the  money  was  refunded  by  Gen- 
eral and  Mrs.  Gtaines. 

He  further  stated  that  he  was  particularly  requested  by  General 
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and  Mrs.  Guines,  to  use  his  best  exertions,  with  the  aid  of  the  best 
counsel  he  could  employ,  to  make  every  defence  in  his  power  to  the 
suit,  and  of  which  it  was  susceptible,  and  that  he  did  so. 

The  suit  was  for  Patterson's  residence  in  New  Orleans,  and  he 
admits  that  he  has  never  been  disturbed  in  his  possession,  by  the 
decree  against  him,  nor  does  he  expect  that  he  ever  will  be. 

That  this  proceeding  on  the  psurt  of  Patterson  and  General  and 
Mrs.  G^aines  was  amicable,  and  that  no  earnest  litigation  was  had  is 
too  manifest  for  controversy.  They  agreed  to  go  to  trial  at  once  on 
the  depositions  found  in  the  probate  court ;  and  as  Patterson  was  to 
lose  nothing  by  the  event,  he  was  of  course  indifferent  as  to  what 
evidence  might  be  introduced  on  the  hearing. 

It  also  appears  by  his  evidence  that  when  a  decree  was  obtained 
in  the  circuit  court  against  him,  his  name  was  used  to  carry  up  an 
appeal  to  this  court ;  but  it  was  in  fact  brought  up  by  General  and 
Mrs.  Gaines.  Patterson  employed  counsel  here,  who  of  course  had 
to  take  the  record  as  they  found  it,  and  make  the  best  of  it  they 
could;  and  it  is  conceded  on  all  hands,  they  did  so;  and  made  the 
best  exertions  for  Patterson  they  could  do  on  the  record  brought  up 
by  him,  as  they  supposed.  Nevertheless,  an  affirmance  of  the  decree 
was  had  in  this  court.  It  could  hardly  be  otherwise  in  a  case  man- 
aged as  this  was ;  the  object  of  the  complainants  below,  being  to 
obtain  a  favorable  opinion  and  decree,  on  the  law  and  facts  of  a  case, 
made  up  at  their  own  discretion. 

But  the  cause  before  us  presents  an  aspect  altogether  different ;  the 
proceeding  against  Desgrange  before  the  vicar-general,  introduced 
here  by  the  respondents,  firom  the  archives  of  the  cathedral  church  of 
St  Louis,  at  New  Orleans,  is  in  our  opinion  sufficient  in  itself  to 
produce  a  different  decree  from  that  given  in  Patterson's  case. 

That  record ;  the  power  of  attorney  from  Desgrange  to  his  wife ; 
and  the  one  from  his  wife  and  her  sisters  to  him,  to  pursue  and  re- 
cover their  property  in  France ;  his  letter  to  Clark  of  July,  1801 ; 
the  proof  of  his  absence  from  his  wife  for  more  than  a  year 
before  Caroline  was  born ;  the  record  of  the  suit  for  ali- 
[  •  539  ]  mony  *  prosecuted  in  1805,  by  his  wife  against  Desgrange, 
together  with  Daniel  W.  Coxe's  evidence,  as  it  now  stands, 
fortified  as  it  is  by  letters  showing  dates,  consistency,  and  accuracy, 
are  all  new ;  and  make  up  a  defence  altogether  conclusive. 

The  following  is  the  result  of  our  conclusions :  — 

1.  That  the  complainant's  two  principal  witnesses,  Madame  Des- 
pau  and  Madame  Caillavet,  are  not  worthy  of  credit 

2.  That  the  depositions  of  Bellechasse  and  Madame  Benguerel 
obviously  state  hean^y  and  rumor,  and  are  worth  nothing,  in  so  far 
as  mere  hearsay  and  rumor  is  detailed  by  them. 
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3.  That  the  naked  confession  of  Desgrange,  that  he  had  been 
guilty  of  bigamy,  made  to  Madame  Bengaerel  and  her' husband,  is 
incompetent  evidence,  and  inadmissible  as  against  these  respondents; 
even  admitting  that  such  confession  had  been  made,  as  stated  by  the 
witness. 

4.  That  the  certificate  of  William  V.  O'Brien  is  inadmissible,  and 
must  be  disregarded. 

5.  That  the  record  of  the  suit  of  Zulime  Carriere,  against  Jerome 
Desgrange,  prosecuted  in  1806  in  the  county  court  of  Orleans,  proves 
nothing,  and  is  incompetent. 

6.  That  the  decree  of  this  court  in  Charles  Patterson's  case  does 
not  affect  these  defendants  for  two  reasons :  1.  Because  they  were 
no  parties  to  it ;  and  2.  Because  it  was  no  earnest  controversy.    And 

7.  That  the  record  of  Desgrange's  prosecution  for  bigamy  over- 
throws the  feeble  and  the  discredited  evidence  introduced  by  com- 
plainant to  prove  the  bigamy  of  Desgrange,  by  marrying  Marie  Julia 
Nde  Carriere  in  1794 ;  and  establishes  the  fact  that  Desgrange  was 
her  lawful  husband,  in  1802  or  1803,  when  complainant  alleges  Daniel 
Clark  married  her  mother ;  and  that  therefore  complainant  is  not  the 
lawful  heir  of  Daniel  Clark,  and  can  inherit  nothing  from  him ;  and, 
consequently,  that  the  complainant  can  take  no  interest  under  her 
mother,  by  the  conveyance  set  forth  in  the  amended  bill,  she  not  being 
the  widow  of  Daniel  Clark. 

The  question  decided  concludes  this  controversy ;  nor  shall  we  go 
further  into  it. 

The  harshness  of  judicial  duty  requires  that  we  should  deal  with 
witnesses  and  evidences,  and  with  men's  rights,  as  we  find  them ; 
and  it  is  done  so  here.  But  we  sincerely  regret  that  it  could  not  be 
satisfactorily  done,  without  making  exposures  that  would  most  wil- 
lingly have  been  avoided. 

It  is  ordered  that  the  decree  of  the  circuit  court  be  affirmed,  and 
the  bill  dismissed. 

No.  150  of  Myra  Clark  Gteines  v,  F.  D.  de  la  Croix,  Richard  Relf, 
and  Beverly  Chew ;  and  No.  151  of  the  same  complainant 
•  V.  D.  F.  Kermer,  J.  S.  Minor,  Relf  Chew  et  alj  depend  on  [  *  540  ] 
the  same  facts  as  the  foregoing  case.     In  these,  also,  the 
decrees  below  will  be  affirmed,  and  the  bills  dismissed.    ^ 

Wayne,  J.,  and  Daniel,  J.,  dissented. 

Watnb,  J.,  delivered  the  following  dissenting  opinion. 

I  dissent  from  the  judgment  just  given,  and  will  give  my  reasons 
for  doing  so  as  briefly  as  I  can.  But  it  will  necessarily  occupy  some 
time. 

▼OL.  XIX.  25 
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1  believe  that  the  case  of  the  complainant  has  been  proved  beyond 
a  reasonable  doubt,  as  the  law  requires  it  to  be  done ;  I  say,  as  the 
law  requires  it  to  be  done,  without  meaning  to  imply  any  doubt  of 
the  fact,  but  that  the  fact  has  been  proved  according  to  those  rules 
which  experience  has  shown  to  be  necessary  and  sufficient  to  guard 
conjugal  and  other  domestic  relations  from  capricious  and  unregu- 
lated judgments.  Those  rules  are  to  be  found  in  adjudicated  cases 
of  our  own  and  of  the  English  courts,  and  in  the  conclusions  of  the 
civil  and  canon  law  applicable  to  cases  of  this  kind. 

I  think  it  has  been  proved  that  Myra  Clark  Graines  is  the  only 
child  of  her  father,  Daniel  Clark,  by  his  marriage  with  her  mother, 
Zulime  Carriere.  That  when  the  marriage  took  place,  the  parties 
were  willing  to  contract,  able  to  contract,  and  that  they  did  contract 
marriage  in  Pennsylvania,  according  to  the  laws  of  that  State,  in  the 
year  eighteen  hundred  and  two.  I  also  think  that  there  was  nothing 
then  or  now  in  the  laws  of  Louisiana  which  lessens  in  any  way  the 
validity  of  that  marriage.  The  proofs  of  these  declarations  shall 
hereafter  be  pointed  out,  with  the  law  in  support  of  them. 

My  first  object  is,  to  state  the  evidence  relied  upon  by  the  parties 
to  this  suit,  and  in  what  way  it  should  have  been  examined  and  ap- 
preciated by  this  court,  before  its  judgment  was  given.  In  other 
words,  I  mean  to  say  that  a  judgment  has  been  given  against  the 
complainant  upon  testimony  introduced  into  the  record  of  the  case 
against  the  protest  of  her  counsel,  which  is  altogether  inadmissible 
under  the  rules  for  the  admission  of  testimony  in  courts  of  justice, 
and  which  have  hitherto  been  observed  and  enjoined  by  this  court  in 
its  judgments.  And,  further,  that  admissions  and  averments  in  the 
answer  of  the  defendants  in  respect  to  certain  portions  of  testimony 
offered  by  them,  have  been  overlooked,  by  which  the  complainant 
has  been  deprived  of  proofs,  which  time  out  of  mind  in  chancery 
have  been  considered  conclusive  of  the  fact  affirmed  in  an  answer, 
whether  or  not  the  same  makes  against  a  defendant  or  for  a  com- 
plainant. 
[  •  641  ]  *  Secondly,  I  will  show  that  all  of  the  testimony  of  a 
documentary  kind  introduced  by  the  defendants,  except  one 
of  them,  ought  not  to  have  been  received  by  this  court  as  evidence, 
on  account  of  some  of  them  not  being  properly  authenticated  as 
records  of  a  judicial  character,  and  because  others  being  res  inter 
alios  actay  aliis  nee  prodest  nee  nocet  And  that  such  documents  or 
papers,  for  the  causes  just  stated,  have  always  been  rejected  by  the 
courts  of  common  law  and  by  courts  of  chancery,  and,  further,  that 
they  would  not  have  been  received  in  the  courts  of  Louisiana  if  this 
case  had  been  in  one  of  its  tribunals. 
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The  defendants  deny  the  marriage  between  the  complainant's 
father  and  mother;  and  if  there  was  a  marriage,  they  contest  its 
validity  on  account  of  her  mother  having  then  another  husband  alive. 
It  is  admitted  that  a  marriage  had  been  solemnized  between  her  and 
Jerome  Desgrange,  but  the  complainant  shows,  by  competent  testi- 
mony sufficient  to  establish  the  fact,  that  Desgrange  was  a  married 
man,  with  a  wife  alive  when  he  married  her  mother.  That  such 
being  the  fact,  their  marriage  was  void  ab  initio,  and  that  she  was, at 
liberty  to  marry  with  another,  as  if  no  such  connection  had  ever 
existed  between  Desgrange  and  herself.  In  other  words,  that  such  a 
connection,  though  entered  into  according  to  the  forms  of  marriage, 
makes  no  impediment  by  the  civil,  the  canon,  or  common  law,  in  the 
way  of  a  second  marriage  by  the  party  imposed  upon.  The  defend- 
ants rejoin,  saying,  even  though  the  marriage  with  Desgrange  was 
void  on  account  of  his  bigamy,  that  she  could  not  contract  marriage 
again  before  she  had  obtained  a  sentence  of  nullity  of  her  marriage 
with  Desgrange.  It  is  also  urged  by  the  defendants,  if  there  was  a 
marriage  between  the  father  and  mother  of  the  complainant,  that  it 
was  void  on  account  of  what  the  canon  law  terms  its  clandestinity. 
That,  according  to  that  law,  as  it  then  prevailed  in  Louisiana,  the 
issue  of  such  a  marriage  was  illegitimate,  and  that  it  has  no  civil 
effect  to  give  rights  of  property  or  inheritance  to  the  issue  of  such  a 
marriage.  To  this  the  complainant  replies  that  the  marriage  of  her 
father  and  mother  was  solemnized  in  the  State  of  Pennsylvania  ac- 
cording to  the  law  of  that  State.  That  the  lex  loci  contractus  gives 
to  the  issue  the  stattis  of  legitimacy  for  all  purposes  in  Louisiana  and 
'elsewhere,  whether  the  issue  was  born  there  or  out  of  its  jurisdiction; 
and,  further,  that  marriages  which  have  been  clandestinely  solem- 
nized, that  is,  by  not  observing  the  solemnities  of  the  church,  though 
they  are  condemned  by  the  canon  law,  as  it  existed  in  Louisiana,  are 
not  made  void  —  cap.  quod  nobes.  tit,  que  filii  sunt  legis.  To  the  ob- 
jection that  there  had  not  been  a  sentence  of  the  nullity  of  the  mar- 
riage with  Desgrange,  the  complainant  answers  that,  when 
a  marriage  by  the  canon  law,  and  *as  it  then  was  in  Louisi-  [  *  542  ] 
ana,  is  ipso  facto  nuU  and  void,  that  no  declaratory  sentence 
of  nullity  is  absolutely  necessary,  though  it. may  be  expedient  to  have 
one,  to  reinstate  the  parties  in  their  original  unconnected  condition. 
That  this  is  especially  so  when  one  of  the  parties  at  the  time  of 
marriage  had  been  previously  married,  and  that  marriage  had  not 
been  dissolved  by  death  or  by  operation  of  law.  That  a  sentence  of 
nnUity  is  only  absolutely  necessary  to  restore  the  ability  of  persons 
to  marry  when  it  is  sought  to  have  a  marriage  declared  de  facto  void 
on  account  of  non-compliance  with  the  law  directing  the  mode  foi 
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solemnizing  marriage,  or  when  one  of  the  parties  seeks  a  dissolution 
on  account  of  fear,  —  such  as  the  fear  of  death  or  imprisonment  hav- 
ing been  used  to  compel  a  party  to  marry,  —  or  where  the  marriage 
is  voidable  for  incest  or  impotence,  or  if  the  woman  is  nimis  arcta, 
for  which  an  ecclesiastical  court  will  pronounce  it  null  and  void  in 
the  lifetime  of  the  parties,  which,  when  done,  restores  the  parties,  ex- 
cept in  the  third  case  mentioned,  to  their  former  ability  to  conliuct 
espousals  and  marriage  with  others  as  if  they  had  not  been  in  that 
connection  with  each  other. 

The  defendants,  to  maintain  their  denial  of  the  marriage  between 
the  father  and  mother  of  the  complainant,  attempt  to  discredit  her 
witnesses  who  were  examined  to  prove  it  For  that  purpose,  they 
examined  persons  as  to  the  character  of  the  witnesses.  They  attempt 
to  show  contradictions  in  the  testimony  of  two  of  them  taken  at 
different  times,  and^allege  concealment  of  facts  which  it  is  said  they 
were  bound  to  disclose  in  their  examination ;  and  they  were  fJso 
permitted  to  put  in  evidence  certain  papers  relating  to  the  marriage 
with  Desgrange,  and  its  continuance  after  the  alleged  marriage  of 
Zulime  with  Clark.  Those  papers  are :  1.  One  termed  an  ecclesias- 
tical prosecution  of  Desgrange  for  bigamy  in  1802 ;  2.  The  prod&ed- 
ings  of  a  court  in  Louisiana  in  1805,  at  the  instance  of  Zulime 
against  Desgrange  for  alimony ;  3.  Another  for  a  like  purpose,  at  the. 
instance  of  Mr.  Davis,  to  whose  care  the  complainant  was  confided 
by  her  father  in  her  infancy,  in  which  she  is  called  a  natural  child  of 
her  father ;  4.  An  imperfect  record  of  a  suit  brought  by  the  complain- 
ant's mother  in  1806,  in  her  maiden  name  against  the  name  of  Des- 
grange, for  a  divorce  or  a  sentence  of  nullity  of  their  marriage,  in 
which  there  was  a  judgment  against  him,  or  in  her  favor. 

The  last  record  stands  in  this  suit  upon  a  different  footing  from 
the  ecclesiastical  proceedings,  inasmuch  as  it  is  properly  authenticated 
to  make  it  evidence  as  a  judicial  record,  and  the  other  is  not  so. 
Also,  because  the  defendants  introduce  it  and  declare  it  in 
[  •  543  ]  their  answers  to  be  a  petition  by  the  complainant's  •mother, 
Zulime  N^e  Carriere,  wife  of  the  said  Desgrange,  to  a  com- 
petent judicial  tribunal  in  New  Orleans,  therein  representing  herself 
as  the  wife  of  Desgrange,  and  praying  for  a  divorce  and  dissolution 
of  the  bonds  of  matrimony  existing  between  her  and  Desgrange, 
which  was  subsequentiy  decreed,  after  the  birth  of  the  complainant. 
And  they  further  aver  in  their  answers  that,  having  obtained  a 
divorce,  and  having  resumed  her  maiden  name,  she  afterwards,  in 
1808,  intermarried  with  one  James  Gardette.  The  defendants  also 
rely  upon  the  conduct  of  Clark  and  Zulime,  before  and  after  it  is  said 
they  were  married,  to  disprove  their  marriage,  and  to  establish  that 
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they  were  illicitly  connected,  before  and  until  after  the  birth  of  the 
complainant.  She  resists  this,  by  proofs  which  will  hereafter  be  more 
particularly  noticed,  and  further  urges  that,  the  defendants  having 
alleged  in  their  answers  a  divorce  between  Desgrange  and  her  mother 
by  a  competent  tribunal,  they  cannot  now  be  permitted  to  disclaim 
it,  for,  though  the  petition  in  that  case  has  not  been  returned  with 
the  rest  of  the  record,  on  account  of  its  loss,  that  its  object  and  pur- 
pose are  made  out  both  by  external  and  internal  proofs  in  what  re- 
mains, as  the  law  requires  the  loss  of  the  whole  or  of  a  part  of  a 
judicial  record  to  be  supplied,  and  in  that  way  it  is  shown  to  have 
been  a  petition  for  a  sentence  of  nullity  of  her  marriage  with  Des- 
grange, on  account  of  its  original  invalidity. 

Having  stated  the  positions  taken  by  the  parties  in  respect  to  the 
marriage  between  Clark  and  Zulime,  between  her  and  Desgrange, 
and  her  subsequent  connection  with  Grardette  without  a  divorce  from 
Clark,  when  he  had  abandoned  her,  and  the  legal  points  raised  and 
replied  to  by  both  parties,  I  will  now  proceed  to  state  the  kind  of 
testimony  upon  which  they  respectively  rely,  the  use  which  has  been 
made  of  it,  indicating  at  the  same  time  what  I  believe  to  be  the  law 
upon  each  point  of  the  complainant's  case,  and  also  upon  all  of  those 
made  by  the  defendants. 

1.  As  to  the  marriage  between  the  father  and  mother  of  Mrs.  Gaines : 
It  is  proved  by  one  witness,  Madame  Despau,  her  aunt,  who  was 
present  at  the  marriage  when  it  took  place  in  Philadelphia.  By 
another  witness,  Madame  Caillavet,  also  her  aunt,  who  swears  that 
Clark  made  proposals  of  marriage  for  Zulime  to  her  family,  after 
her  withdrawal  from  Desgrange,  which  was  caused  by  her  having 
heard  that  he  was  the  husband  of  another  woman  then  alive.  She 
also  swears  that  Clark,  after  his  marriage  with  Zulime,  admitted  it 
to  her,  and  that  so  did  Zulime.  They  also  rely  upon  Clark's  ac- 
knowledgment of  his  marriage  to  three  other  witnesses,  Mrs.  Harper, 
Bellechasse,  and  Boisfontaine,  to  each  of  whom  he  repeat- 
edly said  that  Myra  *  was  his  legitimate  child,  also  upon  [  *  544  ] 
his  treatment  of  her,  and  declarations  concerning  her,  from 
her  birth  to  witliin  two  hours  of  his  death,  when  he  declared  that 
Myra  was  his  legitimate  child.  One  of  these  witnesses,  Mrs.  Harper, 
is  the  lady  who  suckled  Myra  with  her  own  child ;  not  as  a  hireling 
for  that  office,  but  as  the  friend  of  Clark.  To  this  witness  he  made 
at  different  times  frequent  declarations  of  the  child's  legitimacy,  and 
of  his  marriage  with  her  mother ;  and  to  another  of  the  witnesses, 
Boisfontaine,  Clark  said  that  he  would  have  avowed  the  marriage, 
but  for  her  subsequent  connection  with  Gardette.  In  proof  also  of 
the  marriage  and  of  the  child's  legitimacy,  they  rely  upon  the  facts 
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that  Clark  made  large  provisions  of  fortune  for  her  in  trust  to  others, 
to  whom  he  declared  her  to  be  his  legitimate  child  when  the  trusts 
were  made,  and  that'  a  short  time  before  his  death,  he  made  a  will  in 
her  favor  as  his  universal  legatee,  in  which  she  was  declared  to  be 
his  lawful  child,  about  which  will  he  spoke  with  anxiety  and  peni- 
tential affection  within  an  hour  before  his  death,  as  having  by  that 
act  repaired  the  wrong  he  had  done  her. 

The  witness,  Madame  Despau,  says  she  was  at  the  marriage  of 
Zulime  and  Mr.  Clark,  in  1802  or  1803,  that  it  took  place  in  Phila- 
delphia, and  the  ceremony  was. performed  by  a  Catholic  priest,  in  the 
presence  of  other  witnesses  as  well  as  herself.  She  states  that  she 
was  present  when  her  sister  gave  birth  to  Mrs.  Gaines,  that  Clark 
claimed  and  acknowledged  her  to  be  his  child,  that  she  was  born  in 
1806.  That  the  circumstances  of  her  marriage  with  Daniel  Clark 
were  these:  Several  years  after  her  marriage  with  Desgrange  she 
heard  he  had  a  living  wife.  Our  family  charged  him  with  the  crime 
of  bigamy  in  marrying  Zulime.  He  at  first  denied,  but  afterwards 
admitted  it  and  fled  from  the  country.  These  circumstances  became 
public,  and  Mr.  Cleirk  made  proposals  of  marriage  to  my  sister,  with 
the  knowledge  of  all  of  our  family.  It  was  considered  essential,  first, 
to  obtain  record  proof  that  Desgrange  had  a  living  wife  at  the  time 
he  married  my  sister,  to  obtain  which  from  the  Catholic  church  in 
New  York,  where  Mr.  Desgrange's  prior  marriage  was  celebrated, 
we  sailed  for  that  city.  On  our  arrival  there  we  found  that  the 
registry  of  marriages  had  been  destroyed.  Mr.  Clark  arrived  after 
us.  We  heard  that  a  Mr.  Gardette,  then  living  in  Phikidelphia,  was 
one  of  the  witnesses  of  Mr.  Desgrange's  prior  marriage.  We  pro- 
ceeded to  that  city  and  found  Mr.  Gardette.  He  answered  that  he 
had  been  present  at  the  prior  marriage  of  Desgrange,  and  he  after- 
wards knew  Desgrange  and  his  wife  by  that  marriage.  That  this 
wife  had  sailed  for  France.  Mr.  Clark  then  said:  "  You  have  reason 
no  longer  to  refuse  being  married  to  me.  It  will  be  neces- 
[  *  545  ]  sary,  however,  to  keep  our  marriage  *  secret  till  I  have  ob- 
tained judicial  proof  of  the  nullity  of  your  marriage  with 
Desgrange."  "  They  were  then  married.  Soon  afterward  our  sister,  Ma- 
dame Caillavet,  wrote  to  us  from  New  Orleans,  that  Desgrange's  wife 
whom  he  had  married  prior  to  marrying  Zulime  had  arrived  at  New 
Orleans.  We  hastened  our  return  to  New  Orleans.  He  was  prose- 
cuted for  bigamy ;  Father  Antoine,  of  the  Catholic  church  in  New 
Orleans,  taking  part  in  the  proceedings  against  Desgrange.  Mr. 
Desgrange  was  condemned  for  bigamy  in  marrying  Zulime,  and  was 
cast  into  prison,  from  which  he  secretly  escaped  by  connivance,  and 
was  taken  down  the  Mississippi  River  by  Mr.  Le  Breton  D'Orgenois, 
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where  he  got  to  a  vessel,  and,  according  to  the  best  of  my  knowledge 
and  belief,  never  afterwards  returned  to  Louisiana.  This  happened 
in  1803,  not  a  great  while  before  the  close  of  the  Spanish  govern- 
ment in  Louisiana.  Mr.  Clark  told  us  that  before  he  could  promul- 
gate his  marriage  with  my  sister,  it  would  be  necessary  that  there 
should  be  brought  by  her  an  action  against  the  name  of  Desgrange. 
The  anticipated  change  of  government  created  delay,  but  at  length, 
in  1806,  Messrs.  James  Brown  and  Elizaer  Fromentin,  as  the  counsel 
of  my  sister,  brought  suit  against  the  name  of  Desgrange  in  the  city 
court,  I  think,  of  New  Orleans.  The  grounds  of  said  suit  were,  that 
said  Desgrange  had  imposed  himself  in  marriage  upon  her  at  a  time 
when  he  had  a  living  lawful  wife.  Judgment  in  said  suit  was  ren- 
dered against  Desgrange.  Mr.  Clark  still  continued  to  defer  promul- 
gating his  marriage  with  my  sister,  which  very  much  fretted  and 
irritated  her  feelings.  Mr.  Clark  became  a  member  of  the  United 
States  congress  in  1806.  While  he  was  in  congress  my  sister  heard 
that  he  was  courting  Miss  Caton,  of  Baltimore.  She  was  distressed, 
though  she  could  not  believe  the  report,  knowing  herself  to  be  his 
wife ;  still,  his  strange  conduct  in  deferring  to  promulgate  his  mar- 
riage vdth  her  had  alarmed  her.  She  and  I  saUed  for  Philadelphia 
to  get  the  proof  of  his  marriage  with  my  sister.  We  could  find  no 
record,  and  were  told  that  the  priest  who  married  her  and  Mr.  Clark, 
was  gone  to  Ireland.  My  sister  then  sent  for  Mr.  Daniel  W.  Coxe, 
mentioned  to  him  the  rumor ;  he  answered  that  he  heard  it  to  be 
true  that  Clark  was  engaged  to  her.  My  sister  replied  it  could  not 
be  so.  He  then  told  her  that  she  would  not  be  able  to  establish  her 
marriage  with  Mr.  Clark,  if  he  was  disposed  to  contest  it.  He  ad- 
vised her  to  take  counsel,  and  said  he  would  send  one ;  a  Mr.  Smythe 
came  and  told  my  sister  that  she  could  not  legally  establish  her  mar- 
riage with  Mr.  Clark,  and  pretended  to  read  to  her  a  letter  in  Eng- 
lish, (a  language  then  unknown  to  my  sister,)  from  Mr.  Clark,  to  Mr. 
Coxe,  stating  that  he  was  about  to  marry  Miss  Caton.  In  conse- 
quence of  this  information,  my  sister  Zulime  came  to  the 
conclusion  *  of  having  no  further  communication  or  inter-  [  •  546  ] 
course  with  Mr.  Clark,  and  soon  after  married  Mr.  Gardette, 
of  Philadelphia." 

The  testimony  of  this  witness  has  been  given  in  her  own  words, 
in  her  answers  to  questions  put  on  both  sides.  The  cross-interroga- 
tories were  filed  by  distinguished  counsel,  having  before  them  at  the 
time  the  direct  interrogatories  to  be  put  to  the  witness.  It  often 
happens,  in  the  investigation  of  causes,  that  the  capacity  of  the  ad- 
vocate has  an  influence  upon  our  conclusions  in  respect  to  testimony. 
It  is  right,  also,  in  this  remarkable  suit,  that  those  who  have  been 
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professionally  connected  with  it,  for  or  against  the  complainant, 
should  be  mentioned.  In  this  instance,  it  will  show  that  the  cause 
was  conducted  by  lawyers  of  ability  and  experience,  and  that  they 
made  a  searching  scrutiny  into  the  veracity  of  the  witness,  by  all 
of  those  ingenious  and  pressing  inquiries  which  the  rules  of  evidence 
permit  to  be  asked,  and  which  the  case  itself  and  the  testimony  of 
the  witness  suggested.  The  cross-interrogatories  answered  by  Ma- 
dame Despau  were  filed  by  L.  C.  Duncan,  J,  J.  Mercier,  Z.  M.  Shep- 
ard,  John  Slidell,  Julien  Seghers,  P.  A.  Zost,  H.  Lockett,  and  Isaac 
T.  Preston,  Esquires. 

It  is  worthy  of  notice,  too,  that  the  testimony  of  Madame  Despau 
was  taken  three  times,  at  long  intervals.  It  is  admitted  that  she  does 
not  contradict  herself  in  any  thing  she  said  in  her  first  examination, 
and  that  she  did  not  afterward  testify  to  more  or  less  than  she  did  at 
first  It  was  urged,  however,  against  her  credit,  that  the  subsequent 
examinations  were  so  frequently  in  the  language  of  the  first  that  she 
must  have  had  copies  of  the  latter,  and  merely  repeated  them,  from 
which  it  might  be  inferred  that  she  had  been  tampered  with.  But  it 
was  not  intimated  by  whom,  as  a  better  discretion,  in  the  absence  of 
all  proof  of  it,  restrained  counsel  from  giving  personality  to  the  insin- 
uation, either  as  to  the  counsel  of  the  complainant  or  herself.  I  have 
carefully  compared  the  depositions  in  connection  with  the  interroga* 
tories  and  cross-interrogatories  put  to  the  witness,  without  having 
been  able  to  find  such  an  identity  in  her  answers  as  might  not  very 
well  have  occurred  from  the  sameness  of  the  interrogatories,  in  each 
instance  to  a  witness  who  is  asked  for  a  narrative  of  the  same  facts. 
Besides,  her  testimony  was  not  orally  given  in  court  It  was  taken 
by  commission  each  time,  long  enough  before  the  trial  in  the  court 
below,  for  the  considerate  examination  of  counsel,  who  could  have 
obviated  what  is  now  complained  of  by  a  motion  to  the  court  for  an 
oral  examination  of  the  witness  in  court,  which  the  judges  would 
have  granted  if  they  had  seen  in  the  depositions  any  foundation  for 
the  charge  ;  or,  from  any  thing  in  them,  the  slightest  indication  that 
the  witness  had  been  corrupted,  or  that  the  commissioners, 
[  •  547  ]  *  in  taking  her  testimony,  had  done  so  irregularly,  by  per- 
mitting her  to  use  a  copy  of  her  first  deposition.  But  the 
conclusive  answer  to  the  objection  is,  that  the  witness  is  sustained  by 
other  witnesses  in  all  respects,  except  as  to  the  fact  of  the  marriage, 
of  which  she  was  a  witness,  and  of  which  they  were  not,  but  which 
they  swear  was  admitted  to  them  by  Mr.  Clark.  The  next  objection 
to  the  credit  of  the  witness,  and  that  most  relied  upon  by  the  court 
for  discrediting  her  testimony,  and  also  that  of  her  sister,  Madame 
Caillavet,  is,  that  neither  of  them,  in  giving  the  account  of  the  pur- 
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pose  for  which  Madame  Despau  and  Zulime  left  New  Orleans  for 
New  York,  In  1801,  tell  that  Zulime  was  then  enceinte  by  Clark,  and 
went  there  to  be  confined.  There  is  no  doubt  that  Zulime  gave  birth, 
in  Philadelphia,  during  that  absence  from  New  Orleans,  to  the  child 
known  in  the  record  maidenly  as  Caroline  Clark,  and  afterwards  as 
Mrs,  Barnes.  But  as  to  the  time  of  the  birth  of  that  child,  there  is 
nothing  in  the  record  conflicting  with  any  probability  gainst  the 
declaration  of  Madame  Despau,  that  it  took  place  in  1801,  notwith- 
standing the  uncertain  statement  made  by  Mr.  Coxe,  of  her  birth 
having  been  in  1802,  which  last  date  has  been  used  to  show  that 
Caroline  was  the  child  of  Mr.  Clark,  and  could  not  have  been  the 
child  of  Desgrange,  on  account  of  the  latter's  absence  in  France. 

Before,  however,  a  witness,  as  Madame  Despau,  will  be  discredited 
by  an  omission  to  state  a  fact  of  the  kind  mentioned,  it  is  necessary 
to  look  at  the  interrogatories  put  to  her  by  counsel  on  both  sides  of  a 
cause,  to  determine  if  they  called  for  such  an  answer  either  directly 
or  indirectly,  and  that  it  had  been  purposely  withheld.  Or  that  the 
fact  was  in  issue  between  the  parties,  and  that  a  question  to  elicit  it 
had  been  reluctantly  answered  by  the  witness.  I  have  more  than 
carefully  examined  the  interrogatories  which  both  Madame  Despau 
and  Madame  Caillavet  were  asked  to  answer,  without  finding  in  any 
one  of  them  any  thing  relating  to  the  point,  that  Zulime  left  New 
Orleans  to  be  confined  at  the  north.  And  if  there  had  been  such  a 
question,  it  would  have  been  suppressed  by  the  court  on  account  of 
its  irrelevancy  to  the  issues  between  the  parties  as  they  are  made  by 
the  bill  and  answers  of  the  defendants.  The  fact  of  Zulime's  con- 
finement in  'Philadelphia  is  not  in  any  way  alluded  to  in  either  the 
bill  or  the  answers,  and  though  disclosed  in  the  testimony  of  Mr. 
Coxe  in  the  way  it  is,  it  cannot  be  used  to  discredit  the  witness,  or 
to  bear  upon  the  subsequent  marriage  between  Clark  and  Zulime, 
which  is  the  point  at  issue,  or  have  any  other  efiect,  if  it  should  have 
any  at  all,  than  to  show  that  Clark,  according  to  the  religious  faith 
in  whicb  he  was  born,  and  according  to  the  new  laws  of 
Liouisiana,  *  encouraged  by  the  canon  law,  and  firequently  [  *548  ] 
done  under  like  circumstances,  had  determined  to  legitimate 
the  child  Caroline,  per  subsequens  Tnatrimonium,  believing  her  to  be 
bis  child.  But  there  is  nothing  in  the  evidence  of  either  of  the  aunts 
of  the  complainants,  showing  that  either  had  wilfully  suppressed 
Znlime^s  confinement,  to  the  injury  of  the  defendants,  or  with  an  in- 
tention to  conceal  it ;  or  that  they  knew  Caroline  was  the  child  of 
Clark,  and  not  the  child  of  Desgrange.  Indeed,  if  the  then  law  of 
Louisiana  is  to  be  decisive  of  the  paternity  of  a  child  born  during  the 
marriage  of  parties,  Caroline  would  be  considered  the  child  of  Des- 
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grange,  for  as  the  time  of  her  birth  is  not  established,  notwithstanding 
what  is  said  to  the  contrary,  on  account  of  the  differences  between 
witnesses  in  respect  to  it,  and  the  absence  of  Desgrange  in  its  begin- 
ning being  equally  uncertain  according  to  the  proofs  in  the  case,  no 
inference  can  be  drawn  of  such  a  time  of  absence,  as  precludes  the 
possibility  of  access  between  husband  and  wife.  Besides,  as  there  is 
no  proof  in  this  case,  when  Desgrange  sailed  for  France  upon  his 
mission  to  settle  the  Carriere  estate,  the  first  heard  from  him  there 
being  as  late  as  the  —  July,  1801 ;  in  his  letter  to  Mr.  Clark,  even 
allowing  Mr.  Coxe's  conjecture  to  be  certain,  that  Caroline  was  bom 
in  the  spring  of  1802,  and  not  in  1801,  as  the  other  witnesses  say  she 
was,  she  would  by  the  law  of  Louisiana  at  that  time,  be  adjudged  to 
be  the  child  of  Desgrange,  as  that  declares  a  child  born  in  ten  months 
in  wedlock  to  be  legitimate.  L.  4,  tit.  33,  p.  4 ;  and  there  could  be 
no  legal  foundation  to  exclude  her  from  that  paternity  on  account  of 
the  absence  of  Desgrange.  In  this  point  of  view,  the  witnesses  can- 
not be  charged  with  the  suppression  of  the  fact  of  the  confinement 
of  Zulime  in  Philadelphia,  and  that  was  done  to  conceal  fix)m  Des- 
grange that  she  had  conceived  and  borne  a  child  in  his  absence. 
They  could  neither  have  known  the  fact  if  it  was  so,  nor  had  they 
any  right  to  assert  it  contrary  to  the  conclusion  which  is  made  by  the 
law  in  such  a  case.  They  therefore  are  not  liable  to  be  discredited 
in  that  way,  by  connecting  it  with  the  ecclesiastical  paper  which  the 
defendants  offered  as  evidence  in  the  case,  of  which  I  shall  speak 
hereafter,  both  as  to  its  inadmissibility  as  testimony,  and  its  worth- 
lessness  to  establish  the  validity  of  marriage  between  Desgrange  and 
Zulime.  In  an  inquiry  to  deprive  a  child  born  in  wedlock  of  its 
legitimacy,  on  account  of  the  non-access  of  the  husband,  the  law  re- 
quires certainty  as  to  the  time  of  absence,  and  without  it,  a  child's 
filiation  and  its  inheritance  cannot  be  taken  from  it  by  any  compari- 
son of  witnesses  or  inferences  from  evidence.  In  such  a  case  there 
must  be  dates,  not  as  to  a  day  or  a  month,  but  that  time  enough  has 

passed  from  the  absence  of  the  husband  and  birth  of  a  child 
[  •  549  ]  to  make  it  certain  that  he  *  could  not  have  been  the  father 

of  it.  I  will  here  in  this  connection  give  the  testimony  of 
Mr.  Coxe,  as  that  is  principally  relied  upon  to  establish  that  Madame 
Despau  had  wilfully  suppressed  the  fact  of  her  sister's  confinement  in 
Philadelphia,  and  that  upon  that  account  she  should  be  discredited. 
The  fourteenth  interrogatory,  rec.  605,  put  to  Mr.  Coxe,  is :  Did 
Daniel  Clark  ever  speak  to  you  or  write  to  you,  about  his  relationship 
with  Madame  Desgrange,  the  reputed  mother  of  the  complainant 
Myra.  K  ay,  state  what  that  conversation  was,  the  circumstancea 
connected  with  it,  and  all  about  it.     The  answer  will  be  found  on 
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the  615th  page  of  the  record.  ^'  Daniel  Clark  did  both  Tmte  and 
speak  to  me  about  his  relationship  or  connection  with  Madame  Des- 
grange,  the  reputed  mother  of  the  complainant  Myra,  In  the  early 
part  of  the  year  1802,  Madame  Desgrange  presented  herself  to  me, 
with  a  letter  firom  Daniel  Clark,  introducing  her  to  me,  and  informing 
me  in  confidence  that  the  beared  of  that  letter,  Madame  Desgrange, 
was  pregnant  with  a  child  by  him,  and  requesting  me  as  his  firiend 
to  make  suitable  provision  for  her,  and  to  place  her  under  the  care 
of  a  suitable  physician ;  requesting  me  at  the  same  time  to  furnish 
her  with  whatever  money  she  might  want  and  stand  in  need  of,  dur- 
ing her  stay  in  Philadelphia.  As  the  friend  of  Clark,  I  undertook  to 
attend  to  his  riequest,  and  did  attend  to  it.  I  employed  the  late  Wil- 
liam Shippen,  M.  D.,  to  attend  to  her  during  her  confinement,  and 
procured  for  her  a  nurse.  Soon  after  the  birth  of  the  child,  it  was 
taken  to  the  residence  of  its  nurse.  That  child  was  called  Caroline 
Clark,  and  at  the  request  of  Mr.  Clark,  the  child  was  left  under  my 
general  charge  and  exclusive  care  until  the  year  1811.  After  that 
period,  she  was  not  so  exclusively  under  my  charge,  but  I  had  a  gen- 
eral charge  of  her,  which  continued  up  to  the  period  of  her  marriage 
with  Dr.  Barnes,  formerly  of  this  city.  She  is  now  dead,  as  is  also 
Dr.  Shippen,  before  spoken  of.  Daniel  Clark  arrived  in  this  city 
within  a  very  short  time  after  the  birth  of  Caroline,  which  was,  I  be- 
lieve, in  April,  1802,  when  I  received  firom  him  the  expression  of  his 
wishes  in  reference  to  the  child.  He  left  here  shortly  afterwards,  as 
before  stated  by  me.  During  Daniel  Clark's  subsequent  visits  to 
Philadelphia,  he  always  visited  that  child,  acknowledged  and  caressed 
it  as  his  own,  and  continued  to  give  me  the  expression  of  his  wishes 
in  reference  to  her.  On  the  occasion  of  Mr.  Clark's  visit  to  Philadel- 
phia, immediately  after  the  birth  of  Caroline,  in  conversation  with  me 
in  reference  to  Madame  Desgrange,  he  confirmed  what  he  stated  in 
his  letter  of  introduction,  stating  to  me  that  he  was  the  father  of  this 
illegitimate  child,  Caroline,  and  that  he  wished  me  to  take  care  of 
her,  and  to  let  the  woman  have  what  money  she  stood  in 
need  of  until  she  returned  to  New  Orleans."  In  Mr.  *  Coxe's  [  *  650  ] 
answers  to  subsequent  interrogatories,  he  substantially  re- 
peats parts  of  the  foregoing  without  addition,  or  any  thing  material 
besides.  In  his  answers  to  the  20th,  21st,  and  22d  interrogatories,  he 
recites  the  marriage  of  Zulime  N6e  -  Carriere  with  Dr.  Gardette,  in 
August,  1808,  she  having  arrived  from  New  Orleans  in  Philadelphia 
in  the  fiutumn  of  1807.  In  his  answer  to  the  27th  interrogatory,  he 
says :  "  I  also  think  it  proper  to  state,  that  in  the  year  1808,  after 
Madame  Desgrange  had  returned  to  Philadelphia  firom  New  Orleans, 
and  when  lodging  in  Walnut  street,  she  sent  for  me,  and  during  a 
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private  interview  with  her,  at  Mrs.  Rowan's,  where  she  lodged,  she 
stated  that  she  had  heard  Mr.  Clark  was  going  to  be  married  to  Miss 
Caton,  of  Baltimore,  which  she  said  was  in  violation  of  his  promise 
to  marry  her,  and  added  that  she  now  considered  herself  at  liberty  to 
connect  herself  in  marriage  with  another  person,  alluding  doubtless 
to  Dr.  Qardette,  who,  at  the  moment  of  the  disclosure,  entered  the 
room,  when,  after  a  few  words  of  general  conversation,  I  withdrew, 
and  her  marriage  to  Mr.  Qardette  was  announced  in  a  few  days 
after."  Now,  let  it  be  remembered,  that  the  point  under  discussion 
is  not,  whether  Caroline  is  the  child  of  Clark  or  Desgrange,  but 
whether  Madame  Despau  committed  perjury  in  saying  that  she  was 
one  of  the  children  of  Desgrange,  and  that  she  purposely  and  cor- 
ruptly concealed  and  withheld  the  fact  of  Zulime's  confinement  with 
Caroline  in  Philadelphia,  from  her  apprehension  of  its  influence  upon 
the  interest  of  the  complainant,  whose  witness  she  was.  Nor  is  it  at 
all  a  dispute  or  doubt  of  Mr.  Coxe's  veracity.  It  is  merely  a  ques- 
tion, and  a  very  important  one,  too,  of  evidence,  and  the  legal  use 
which  can  be  judicially  made  of  it,  altogether  unconnected  with  the 
immorality  of  the  persons  disclosed  in  the  record,  with  whom  the 
complainant  is  unfortunately  associated,  only  as  to  the  legitimacy  of 
her  birth,  and  of  whom  personally  she  knew  nothing  in  her  bringing 
up,  nor  any  thing  since,  beside  those  voluntary  communications  to 
her  after  her  marriage,  concerning  her  birth  and  paternity,  made  to 
enable  her  to  receive  her  just  rights  in  her  father's  estate. 

By  what  principle,  then,  is  it,  I  ask,  or  by  what  cases  for  authority 
to  do  so,  is  it,  that  the  unsworn  declarations  of  Clark,  now  repeated 
by  Mr.  Coxe,  have  been  used  to  discredit  Madame  Despau's  sworn 
evidence  concerning  a  transaction  in  which  Coxe  discloses  Clark  to 
have  been  the  criminal  transgressor,  and  Madame  Despau  at  most, 
only  as  the  attendant  of  a  frail  sister  to  aid  her  in  her  travail,  and  to 
shelter  her  and  her  family  from  disgrace.  There  are  those  whom  the 
weak,  the  unfortunate,  and  the  wicked  have  natural  claims  upon,  not 
disallowed  by  the  law,  and  the  discharge  of  which,  without  a  viola- 
tion of  law,  it  does  not  even  reproach.  This  is  putting 
[*551]  the  narrative  of  Mr,  Coxe  *in  the  strongest  light  against 
Madame  Despau,  upon  a  presumption  only,  however,  that 
she  knew  Caroline  to  be  the  child  of  Clark,  and  that  she  was  not  the 
child  of  Desgrange.  I  say  knew, —  apart  from  that  intuitive  percep- 
tion, which  is  not  evidence,  which  women  have  in  other  matters,  and 
especially  concerning  such  as  we  are  speaking  of,  bringing  tbem  to 
a  conclusion  with  the  quickness  of  instinct,  and  which  are  only 
uncertainly  reached  by  men,  after  a  comparison  of  facts  with  the 
instincts  of  their  own  nature,  without  that  of  women  to  aid  them. 


DECEMBER  TERM,   1851.  801 

Gaines  v.  Relf.    12  H. 

The  distinguished  Sherlock  says,  without  any  satirical  intention,  or 
meaning  to  say  that  women  are  inferior  to  men :  "  Whilst  she  trusts 
her  instinct  she  is  scarcely  ever  deceived,  and  she  is  generally  lost, 
when  she  begins  to  reason."  And  I  need  not  tell  my  brethren,  as 
evidence  rests  upon  our  faith  in  human  testimony,  as  sanctioned  by 
experience,  that  the  conclusion  of  the  great  divine,  is  that  of  the  law, 
and  that  the  testimony  of  women  is  weighed  vrith  caution  and  allow- 
ances for  them  differently  from  that  of  men,  but  never  with  the  slight- 
est suspicion  that  they  are  not  as  truthful.  Here,  then,  we  have  from 
Mr.  Coxe,  Clark's  confession  of  an  offence,  subjecting  him  to  stripes 
and  the  galleys,  used  to  discredit  a  sworn  witness  guiltle&s  of  any 
offence  against  the  law  in  relation  to  other  facts,  subsequently  occur- 
ring as  related  by  her,  and  who,  as  to  the  fact  related  by  Mr.  Coxe, 
may  have  been  as  much  the  victim  of  Clark's  contrivance,  as  Zulime 
had  been  of  his  seduction.  I  make  no  theory,  except  in  the  sense  of 
a  theory  resting  upon  facts ;  but  may  it  not  be  probable,  enough  to 
relieve  this  witness  from  the  imputation  of  having  wilfully  concealed 
the  fact  of  Zulime's  confinement,  and  her  knowledge  that  Caroline 
was  the  child  of  Clark,  that  Clark,  in  the  absence  of  Desgrange  in 
France,  arranged  matters  for  her  confinement,  in  Philadelphia,  with 
the  purpose  also  of  having  inquiries  made  concerning  the  validity  of 
her  marriage  with  Desgrange,  or  only  pretendingly  so,  without  com- 
municating to  the  witness  that  he  was  the  father  of  her  sister's  child, 
conceived,  and  to  be  born  in  Desgrange's  absence,  with  the  view  of 
protecting  both  herself  and  its  mother  from  disgrace,  and  both  of 
them  from  prosecutions  for  their  offence  upon  the  return  of  the  de- 
luded husband.  Concealment  of  its  birth  by  the  child  having  been 
left  in  Philadelphia,  was  obviously  the  motive  of  Clark  and  Zulime. 
When  that  was  determined  upon  after  the  birth  of  Caroline,  her  fili- 
ation might  have  been  obvious  enough  to  the  witness,  but  as  there  is 
no  proof  that  it  had  been  previously  communicated  to  her  by  Clark 
or  Zulime,  it  does  not  conflict  at  all  with  her  declaration  that  the 
object  of  her  going  to  the  north  with  her  sister  was  to  procure  proofs 
of  the  previous  marriage  of  Desgrange.  And  if  it  be  as  it 
is  said  by  those  who  *  discredit  her  that  Caroline  was  not  [  *652  J 
bom  until  June,  1802,  there  had  been  at  the  time  of  her  de- 
parture from  New  Orleans  no  such  development  of  Zulime's  preg- 
nancy, as  necessarily  to  disclose  it  to  her  or  any  one  else.  It  is  in 
proof  in  the  record,  that  the  vdtness  and  Zulime  left  New  Orleans  in 
1801,  that  Clark  followed  them,  and  was  in  Philadelphia  before  the 
expiration  of  that  year,  and  for  three  months  of  1802,  or  until  some 
time  in  April.  It  is  not  unreasonable,  then,  when  the  credit  of  a  wit* 
ness  depends  upon  the  supposed  concealment  of  a  single  fact,  that 
VOL.  XIX.  26 
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under  such  circumstances  her  ignorance  of  it  should  be  implied  until 
nature  pregnantly  disclosed  it  Further,  from  Mr.  Coxe's  narrative, 
it  does  not  appear  that  Madame  Despau  was  ever  present  at  his  in- 
terviews with  her  sister,  or  that  he  ever  had  an  interview  with  her. 
And  it  does  appear  that  when  Zulime  delivered  to  him  the  letter  of 
which  he  speaks,  that  Madame  Despau  was  not  present  It  cannot, 
then,  be  assumed,  as  it  has  been,  without  further  testimony  to  bring 
the  knowledge  of  it  home  to  her,  that  she  knew  any  thing  about  that 
letter,  or  that  Mr.  Clark  had  said  he  was  the  father  of  Caroline,  or  of 
any  of  those  arrangements  made  by  Mr.  Coxe  for  Zulime's  confine- 
ment. Her  purpose,  then,  for  accompanying  her  sister  to  the  north, 
as  it  is  told  by  herself,  ought  to  have  been  relied  upon,  because  it  is 
unaffected  by  any  statement  made  by  Mr.  Coxe,  of  Clark's  declara- 
tions to  him.  Madame  Despau  says  she  was  at  the  birth  of  Caroline, 
and  that  it  took  place  in  1801.  This  is  all  that  she  does  say,  which 
can  connect  her  in  any  way  with  her  sister's  confinement  with  that 
child.  Mr.  Coxe  is  the  only  witness  who  says  that  the  child  was 
born  in  1802,  shortly  after  Mr.  Clark's  departure  fi-om  Philadelphia. 
This  is  said  with  the  qualification,  to  the  best  of  his  belief.  Such  an 
immaterial  difference  between  two  aged  persons  concerning  a  fact 
which  took  place  more  than  forty  years  before  they  were  testifying, 
cannot  be  used  to  discredit  either,  especially  when  both  are  before 
the  court,  in  legal  position  equally  entitled  to  credit  I  will  speak  of 
the  equality  hereafter.  Upon  the  testimony  of  Mr.  Coxe,  I  make 
here  a  remark  to  show  how  little  reliance  can  be  put  in  his  memory 
as  to  the  time  when  Zulime  presented  to  him  the  letter  of  which  he 
speaks,  or  the  time  of  Caroline's  birth,  or  as  to  Clark's  visits  to  Phil- 
adelphia, except  that  immediately  preceding  his  departure  for  Euiope. 
In  his  first  examination,  he  did  not  state,  I  suppose  he  did  not  re- 
member what  he  did  state  in  his  second,  subsequently  disclosed  by 
his  correspondence  with  Clark,  that  the  latter  had  been  in  Philadel- 
phia from  late  in  1801  to  the  last  of  April,  1802,  all  of  which  time 
Zulime  was  there,  that  it  was  in  April  that  Clark  returned  to  New 

Orleans  and  afterwards  revisited  Philadelphia  in  July,  1802, 
[  •SSS  ]    Zulime  being  •still  there,  on  his  way  to  Europe.    When  he 

speaks,  too,  of  the  time  of  Caroline's  birth,  he  does  not  do 
so  with  certainty,  but  only  as  he  believes.  There  is,  then,  no  cause 
for  using  any  part  of  his  testimony  to  discredit  Madame  Despau. 

The  next  objection  to  Madame  Despau's  credit  is  made  on  account 
of  her  alleged  want  of  character.  It  is  said  she  was  unchaste,  and 
the  defendants  were  allowed  to  put  in  proof  a  paper  or  record  of  a 
separation  between  herself  and  her  husband,  upon  his  prosecution  for 
a  divorce,  upon  which  a  judgment  was  given  in  his  favor,  which  cut 
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her  off  on  account  of  his  charges  of  her  infidelity,  from  any  interest 
in  the  property  which  he  had,  to  a  part  of  which  she  would  other- 
wise have  been  entitled.  I  confess  my  inability  to  see,  even  sup- 
posing it  to  have  been  altogether  regular,  as  an  adjudication  in  a 
competent  tribunal,  which  it  is  not,  how  this  paper  was  received  as 
evidence  in  this  case,  either  against  the  witness  or  against  the  com 
plainant.  I  have  expressed  myself  too  moderately  with  respect  to 
the  character  of  this  paper,  but  in  vindicating  what  I  believe  to  be 
the  rule  of  evidence,  I  am  anxious  not  to  offend  any  one,  and  to  keep 
myself  within  the  strictest  limits  of  judicial  forbearance.  I  will  not 
say  one  word  by  way  of  inference  concerning  it,  but  will  appeal  to 
the  paper  itself  for  the  correctness  of  what  I  shall  say.  It  cannot  be 
used  as  evidence  in  this  suit  because  it  is  res  inter  alios  acta*  It 
does  not  in  any  way  affect  the  truthfulness  of  Madame  Despau,  and 
cannot  be  used  to  affect  her  character,  except  so  far  as  every  wife 
may  be  degraded  in  the  public  estimation,  when  she  is  charged  by 
her  husband,  truly  or  not,  with  infidelity  to  her  marriage  vow.  This 
paper  itself  discloses  in  terms,  and  not  inferentially,  every  fact  which 
I  am  about  to  state.  It  seems  that  Madame  Despau  and  her  hus- 
band lived  unhappily,  and  had  agreed  to  a  divorce.  Whilst  the  pro- 
ceedings for  it  were  pending,  for  the  distribution  of  property,  but 
after  a  decree  had  been  made,  her  husband  advertised  the  property 
for  sale.  She,  by  an  application  to  the  court,  enjoined  the  sale, 
claiming  that  community  in  it  to  which  she  was  entitled  by  the  laws 
of  Louisiana.  The  husband's  answer  asks  the  court  to  permit  the 
property  to  be  sold,  and  that  he  may  be  allowed  to  give  bond  to  de- 
posit the  proceeds  with  a  responsible  person.  The  court  allowed  him 
to  do  so.  In  a  year  after  this,  the  husband  filed  a  petition,  in  which 
Madame  Despai^  is  charged  with  haying  left  Louisiana  for  ^some 
place  in  North  America,"  without  the  consent  of  her  husband,  and 
that  she  is  living  in  adultery.  Supplemental  affidavits  were  filed, 
declaring  that  Madame  Despau  had  left  the  territory,  and  an  affida- 
vit in  which  it  is  said  "  her  conduct  had  not  been  regular,  and  that 
her  husband  had  reason  to  complain  of  her."  In  what  re- 
spect is  not  stated.  *Upon  these  ex  parte  affidavits,  made  [  *554  J 
without  the  service  of  any  process  upon  Madame  Despau, 
or  any  appearance  by  her  or  for  her  by  any  person,  to  the  last  peti- 
tion of  her  husband,  the  court  decreed  that  she  had  forfeited  her 
community  in  the  property,  divorcing  them  a  mensd  et  thoro.  The 
grounds  of  the  decree  were  not  stated.  It  certainly  could  not  have 
been  for  proved  adultery,  there  being  no  such  evidence  either  general 
or  particular  against  her.  It  does  not  become  me  to  utter  a  word  of 
reproach  against  the  judge  by  whom  that  decree  was  given,  but  I 
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may  say  the  decree  itself,  and  the  use  of  it  in  this  case,  show,  what- 
ever care  may  be  taken  to  prevent  irregularities  in  the  trials  of  causes, 
that  they  sometinies  occur  to  the  great  injury  of  parties,  and  to  a 
want  of  confidence  in  the  uniform  correctness  of  judicial  action. 

But  besides  this  paper,  the  defendants  called  witnesses  to  impeach 
the  character  of  Madame  Despau.  I  regret,  too,  that  there  was  in 
this  particular  a  disregard  of  all  of  those  rules  in  respect  to  the  im- 
peachment of  the  credit  or  character  of  a  witness.  I  do  not  remem- 
ber a  more  marked  departure  from  them.  Before  being  more  partic- 
lar  in  this  matter,  I  will  state  my  judicial  convictions  of  the  manner 
of  impeaching  the  character  of  a  witness  for  veracity  or  for  want  of 
moral  character,  annexing  judicial  decisions,  that  it  may  be  seen  how 
far  my  views  are  sustained  by  authorities,  and  how  much  they  were 
violated  in  this  instance. 

I  understand  that  the  credit  of  a  witness  may  be  impeached,  1.  By 
the  results  of  a  cross-examination.     2.  By  witnesses  called  to  dis- 
prove such  of  the  facts  stated  by  the  witness,  whether  in  his  direct  or 
cross-examination,  as  are  material  to  the  issue.     3.  By  evidence  re- 
flecting upon  the  character'of  the  witness  for  veracity.     Under  this, 
the  evidence  must  be  confined  to  general  reputation,  and  particular 
facts  will  not  be  permitted,  for  the  law  presumes  every  one  to  be 
capable  of  supporting  the  one,  and  that  it  is  not  likely  that  a  witness, 
without  notice,  will  be  prepared  to  answer  the  other.    B.  N.  P.  296, 
297 ;  Rex  v.  Rookwood,  13  How.  St  Tr.  210,  Sir  Thomas  Trevor, 
Att  Gen.  argu;  Rex  v.  Layer,  16  How.  St.  Tr.  286,  per  Pratt,  C.  J.; 
Rex  V,  Rookwood,  13  How,  St  Tr.  211,  per  Lord  Holt,  who  says  the 
mischief  of  raising  collateral  issues  would  itself  be  a  sufficient  reason 
for  the  adoption  of  this  rule.     The  regular  mode  of  examining  into 
the  character  of  the  person  in  question,  is  to  ask  the  witness  whether 
he  knows  his  general  reputation  among  his  neighbors;  what  that 
reputation  is,  and  whether  from  such  knowledge  he  would  believe 
him  upon  his  oath.     Rex  v.  "Watson,  32  How.  St.  Tr.  495,  496 ;  Rex 
V.  Delamotte,  21  How.  St  Tr.  811,  per  Buller,  J.;  Mawson 
[  •  556  ]   V.  Hartsink,  4  Esp.  103, 104,  •  per  Lord  Ellenborough ;  The 
People  V.  Mather,  4  Wend.  257,  258 ;  The  State  v.  Boswell, 
2  Dev.  209, 211 ;  Anon.  1  Hill,  S.  Car.  258.    These  cases  are  cited  from 
Taylor  on  Evidence,  &c.  &c.     I  do  not  think  that  the  inquiry  into 
the  general  character  of  a  witness  is  restricted  to  his  reputation  for 
veracity,  but  that  it  may  be  made  in  general  terms,  involving  entire 
moral  character.     On  the  other  hand,  notwithstanding  the  bad  char- 
acter of  the  witness  in  other  respects,  the  witness  deposing  to  that 
may  be  asked  if  the  former  has  not  preserved  his  reputation  for  truth* 
Rex  V.  Rookwood,  13  How.  St  Tr.  211 ;  Carpenter  v.  Wall,  11  A 
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&  E.  803 ;  Lord  Stafford's  case,  7  How.  St  Tr.  1459, 1478 ;  Sharp 
i;.  Scoging,  Holt.  N.  P.  2,  541,  Gibbs,  C.  J.;  1  HiU,  251,. 258,  259; 
State  V.  Boswell,  2  Dev.  (Law.)  209,  210 ;  Hume  v.  Scott,  3  A.  K. 
Marsh.  261, 262.  But  when  it  is  attempted  to  impeach  a  witness  on 
account  of  a  want  of  moral  character,  it  cannot  be  done  by  the  im- 
peaching witness  "merely  stating  what  he  has  heard  others  say,  for 
those  others  may  be  but  few.  He  must  be  able  to  state  what  is  gen- 
erally said  of  the  person,  by  those  among  whom  he  dwells  or  with 
whom  he  is  chiefly  conversant,  for  it  is  this  only  which  constitutes 
His  general  character."  The  impeaching  witness,  too,  should  be  from 
the  neighborhood  of  the  individual  whose  character  is  in  question. 
Boynton  v,  Kellogg,  3  Mass.  192,  Parsons,  C.  J.;  Wike  v.  Lightner, 
11  Ser.  &  Rawle,  198,  200;  Kimmel  v.  Kimmel,  3  ibid.  337,  338; 
Douglas  V.  Tousey,  2  Wend.  352 ;  Mawson  v.  Hartsink,  4  Esp.  103, 
Lord  Ellenborough. 

It  is  scarcely  necessary  for  me  to  say  that  when  the  general  repu- 
tation of  a  witness  has  been  impeached,  that  his  credit  may  be  estab- 
lished by  cross-examining  the  witnesses  who  have  spoken  against 
him,  as  to  their  means  of  knowledge  and  the  grounds  of  their  opin- 
ion, or  as  to  their  own  character  and  conduct,  or  by  calling  other 
witnesses  to  support  the  character  of  the  first  witness,  or  to  attack  in 
their  turn  the  general  reputation  of  the  impeaching  witnesses.  4 
Esp.  103,  104;  2  Ph.  Ev.  433.  But  no  further  witnesses  can  be 
called  to  attack  the  character  of  the  last.  In  other  words,  a  discred- 
iting witness  may  himself  be  discredited  by  other  witnesses,  but 
there  the  recrimination  must  end.  Lord  Stafford's  trial,  7  How.  St 
Tr.  1484.  In  this  instance,  the  character  of  Madame  Despau  was 
most  signally  supported.  I  only  now  mention  that  another  mode  of 
impeaching  a  witness  is  by  proof  that  other  statements  were  made 
out  of  court  contrary  to  what  has  been  testified  in  court.  No  such 
attempt  was  made  in  respect  to  Madame  Despau's  statements.  It 
will  be  seen  directly  that  my  particular  statement  of  the  rules  for  dis- 
crediting a  witness  is  appropriate  to  the  case.  I  now  proceed  to 
state  what  was  said  by  those  who  were  called  to  impeach 
*  the  character  of  Madame  Despau.  Carraby  says  nothing  [  *  556  ] 
good  was  said  of  her ;  another  witness,  that  her  reputation 
-was  on  the  same  footing  as  that  of  Madame  Desgrange.  Two 
others,  the  daughters  of  Qardette,  place  her  on  a  footing  with  her 
sister  Zulime;  Courcelle  says  the  same,  and  all  say  reports  were 
unfavorable  to  Zulime.  I  have  given  the  testimony  of  all  of  them 
who  were  introduced  to  impeach  the  character  of  Madame  Despau. 
There  was  no  attempt  to  impeach  her  credit  except  by  assailing  her 
for  a  want  of  character  forty  years  before.      Thirty-two  witnesses 

26* 
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were  called  to  support  it  They  knew  her  all  of  that  time,  several 
of  them  in  her  three  different  residences  —  to  the  hour  when  they 
deposed.  All  of  them  swear  to  her  exemplary  life  and  conduct  in 
every  place  she  had  resided,  and  no  one  of  them  had  found  any  thing 
with  which  to  reproach  her  character  or  veracity.  There  is,  perhaps, 
not  another  instance  in  our  law  cases,  of  a  witness  yrhose  character 
has  been  so  triumphantly  lifted  above  every  imputation  of  offence, 
and  especially  above  the  slanders  of  her  husband,  too  readily  received 
by  the  public,  when  he  contrived,  in  her  absence,  judicially  to  rob  her 
of  her  portion  of  his  estate,  and  that,  too,  more  than  a  year  after  they 
had  been  divorced  a  mensd  et  thoro^  which  released  her  in  every  other 
particular  as  well  as  to  residence,  &om  all  marital  control.  There 
has  then  been  a  signal  failure  in  the  attempt  to  discredit  this  witness 
on  account  of  a  want  of  character  or  veracity.  The  marked  differ- 
ence between  the  witnesses  upon  that  point,  is,  that  the  few  who 
impeach,  do  not  swear  positively  as  to  what  was  generally  said  of  her 
by  those  where  she  dwelt,  and  those  who  were  called  to  sustain  her 
general  reputation  do  so,  every  one  of  them,  without  any  qualifica- 
tion. Nay,  more,  they  swear  that  in  forty  years'  knowledge  of  her, 
that  they  had  not  heard  her  reproached  by  any,  and  that  her  life  had 
been  exemplary,  particularly  in  the  care  she  had  taken  of  those  chil- 
dren whom  her  husband  had  falsely  said  she  had  abandoned.  Under 
such  circumstances  the  defendants  were  precluded  from  insinuating, 
much  less  from  insisting  upon  her  want  of  character,  smd  the  weight 
of  testimony  excludes  a  different  judicial  conclusion. 

In  the  different  examinations  of  this  witness,  there  were  long  inter- 
vals between  them,  without  any  variation  in  any  particular  but  one. 
That  is,  that  in  her  last  examination  she  stated  that  there  were  cir- 
cumstances  which  made  her  think  the  marriage  between  Clark  and 
Zulime  had  taken  place  in  1802 ;  and  that  she  had  previously  said  it 
took  place  in  1803.  Such  a  difference  might  have  been  decisive 
against  her  veracity,  had  it  been  connected  with  any  thing  else  in 
her  testimony  which  made  it  probable  that  it  was  an  altera- 
[  •  557  ]  tion  with  an  untruthful  intention.  *  It  was  not  pretended 
that  such  was  the  case,  but  for  the  purpose  of  raising  a 
suspicion  against  her,  it  was  intimated  that  she  had  learned  from  an 
interested  source  that  the  defendants  could  or  had  proved  that  Clark 
had  not  been  in  Philadelphia  in  1803.  Before  such  an  insinuation 
can  be  regarded  by  the  court  as  entitled  to  its  notice,  it  must  be 
shown  that  it  has  some  foundation.  It  has  been  already  said  that 
her  evidence  did  not  furnish  it.  It  is  disclaimed  that  the  complain- 
ant^s  counsel  furnished  the  information,  and  was  only  so  feebly  sug- 
gested that  it  might  have  been  done  by  the  complainant,  that  both 
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the  ethics  of  professional  practice  and  the  law  discountenance  such 
an  attempt  to  prejudice  a  court  or  jury  against  a  party  in  a  cause 
upon  its  trial.  But  the  difference  in  the  depositions  of  the  witness 
may  be  satisfactorily  accounted  for.  She  is  speaking  of  the  time  of 
an  occurrence  which  took  place  more  than  forty  years  before,  in  con- 
nection with  its  locality,  the  presence  of  the  parties  there,  their  return 
to  New  Orleans  after  it,  the  cause  of  their  return  in  connection  with 
transactions,  the  laorger  portion  of  which  she  relates  correctly,  which 
the  defendants  have  proved  happened  in  1802.  In  respect  to  Clark's 
being  in  Philadelphia,  and  of  his  having  followed  the  departure  of 
herself  and  Zulime  from  New  Orleans  in  1801,  she  is  confirmed  by 
the  proofs  furnished  by  the  defendants,  which  show  that  he  was  in 
Philadelphia  when  they  were  there  for  several  months  beginning  in 
1801  and  extending  to  April,  1802,  and  also  again  in  July,  1802, 
until  he  sailed  for  Europe  in  August  of  that  year.  In  all  of  this  the 
testimony  of  Mr.  Coxe  concurs,  and  that  witness  also  speaks  uncer- 
tainly as  to  time  in  several  particulars,  relating  to  Clark  and  Zulime, 
with  the  reserve  and  caution  of  old  age  concerning  events  happening 
in  the  middle  time  of  life  when  it  is  engrossed  in  the  cares  and  per- 
plexities of  business. 

Hitherto,  my  object  has  been  to  show  that  Madame  Despau  cannot 
be  discredited  by  any  thing  contradictory  in  her  evidence,  or  by  any 
thing  offered  exterior  from  it,  or  by  any  contradiction  of  her  by  any 
other  witness.  It  is  admitted  by  all  of  my  brethren  that  there  is  no 
contradiction  of  herself  in  all  of  her  examinations.  No  witness  dis- 
proves any  fact  stated  by  her ;  her  character  for  veracity  rose  above 
the  attempt  to  assail  her  general  reputation.  It  is  not  shown  that 
she  ever  made  statements  out  of  court  contrary  to  her  testimony  at 
the  trial,  and  it  is  shown  that  the  scandals  against  her,  as  they  are 
reported  by  the  witnesses  of  the  defendant,  are  made  more  than, 
improbable,  by  an  exemplary  life  sustained  there,  and  carried  by  her 
through  forty  years  into  a  respected  old  age.  I  think  'that  her  testi- 
mony, corroborated  as  it  is,  in  its  most  material  particular,  by  four 
other  witnesses,  who  are  not  impeached  at  all  by  circum- 
stances in  the  *case,  or  by  any  attempt  to  discredit  them,  [  *  558  ] 
and  two  of  whom  the  defendant's  witnesses  declare  were 
men  of  standing  and  high  character,  prove  the  marriage  between  the 
complainant's  mother  and  father  as  fully  as  such  a  transaction  can 
be  ascertained  by  proofs,  and  in  the  way  which  has  always  hitherto 
been  adjudicated  by  courts,  to  be  sufficient  to  establish  marriage  in 
eases  of  this  kind.  The  corroborating  evidence,  are  the  statements 
of  Madame  Caillavet,  that  Clark  made  proposals  of  marriage  foi 
Zulime  to  her  family,  after  her  voluntary  withdrawal  firom  Des- 
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grange,  upon  her  hearing  that  he  had  then  a  previous  wife  alive. 
That  Clark  acknowledged  to  her  the  marriage  afterwards,  and  that 
Zulime  did  the  same.     The  oath  of  Mrs.  Harper,  who  nursed  the 
complainant   as  the    friend   of   her   father,   that  Clark   repeatedly 
acknowledged  to  her  that  Myra  was  bis  lawful  child.     The  will 
which  he  made  in  her  favor  a  short  time  before  his  death,  which 
Mrs.  Harper  saw  and  read,  in  which  he  made   Myra  his  universal 
legatee,  terming  her  in  it  his  lawful  child.     The  proof  by  several 
witnesses  that  such  a  will  was  made  by  him,  which  no  one  can 
doubt  whose  mind  is  open  to  the  proper  bearing  of  testimony  in 
ascertaining  truth.     His  solicitude  about  that  will  and  the  object  of 
it,  when  conscious  that  he  was  within  the  grasp  of  death  without  a 
hope  of  a  reprieve,  in  that  last  moment  of  life  here,  when  thdR  which 
presses  most  upon  the  parting  spirit,  is  revealed  in  its  naked  truth ; 
Clark  then  said,  that  Myra  was  his  legitimate  child,  that  he  had 
made  her  the  successor  of  his  whole  estate.      With  dying  words 
pointed  out  where  the  will  would  be  found,  snd  directed  with  all  the 
earnestness  of  his  condition,  that  it  might  be  delivered  as  soon  as  he 
died,  to  him  who  had  promised  to  be  her  tutor  and  guardian,  to 
whose  hands  she  was  confided  to  be  brought  up  in  the  rank  and  con- 
dition of  her  legitimate  paternity,  as  the  dearest  and  last  object  of 
her  father's  affection.     Mrs.  Smyth  says  that  Clark  always  spoke  of 
Myra  to  her  as  his  legitimate  daughter,  before  he  made  the  will  of 
1813,  then  so  describing  her  in  the  will,  and  afterwards  in  their  con- 
versation about  her.     This  witness,  in  her  answer  to  the  tenth  cross- 
interrogatory,  gives  the  cause  of  the  final  separation  between  Clark 
and  Zulime.     It  is,  that  when  Mr.  Clark  was  absent  in  Washington, 
individuals  had,  or  supposed  they  had,  a  great  interest  in  dissolving 
his  connection  with  the  mother  of  his  child,  commenced  a  plan  of 
breaking  it  up,  by  writing  to  Mr.  Clark  imputations  against  her,  and 
by  fiUing  her  mind  with  unfavorable  impressions  against  him,  till  at 
length  his  mind  was  so  poisoned,  that  when  he  arrived  in  New  Or- 
leans she  and  he  had  a  severe  quarrel,  and  separated.     She  immedi- 
ately after  this  left  New  Orleans.     Madame  Caillavet  swears  that 
she  was  not  present  at  the  marriage  of  Clark  and  Zulime, 
[  *  659  ]  *  but  says :  "  I  do  know  that  Clark  made  proposals  of  mar- 
riage for  my  sister,  and  subsequently  Zulime  wrote  to  me 
that  she  and  Clark  were  married.     Mr.  Clark's  proposals  of  marriage 
were  made  after  it  became  known  that  her  marriage  with  Mr.  Des- 
grange  was  void,  from  the  fact  of  his  having  then,  and  at  the  time  of 
hisy  marrying  her,  a  living  wife.    These  proposals  were  deferred  being 
accepted,  till  the  record  proof  of  Desgrange's  previous  marriage  could 
be  obtained,  and  Zulime  and  Madame  Despau  sailed  for  the  north  of 


DECEMBER  TERM,   1851.  809 

Qainefl  v.  Belf.    18  H. 

the  United  States,  to  obtain  the  record  proof.  Mr.  Clark  acknowl- 
edged her  to  me  as  his  lawful  child."  Pierre  Baron  Boisfontaine^ 
after  reciting  with  much  minuteness,  circumstances  connected  with 
the  will  of  1813,  says,  Clark  spoke  to  him  of  Myra  as  his  legitimate 
child|  and  in  speaking  to  him  of  her  mother,  he  says, "  he  spoke  of  her 
\\dth  great  respect,  and  frequently  told  me  after  her  marriage  with 
Grardette,  that  he  would  have  made  his  marriage  with  her  public,  if 
that  barrier  had  not  been  made,  and  frequently  lamented  to  me  that 
this  barrier  had  been  made,  but  that  she  was  blameless."  Col.  Belle- 
chasse  also  says,  that  Clark  repeatedly  acknowledged  to  him  that 
Myra  was  his  legitimate  child,  and  styled  her  in  his  will  of  1813,  his 
legitimate  daughter.  This  witness  also  gives  a  very  full  account  of 
the  will  of  1813.  I  have  cited  only  so  much  of  the  testimony  of 
these  witnesses,  as  is  confirmatory  of  the  testimony  of  Madame  Des- 
pau,  in  respect  to  the  marriage  of  Clark  with  her  sister,  and  of  Clark's 
acknowledgment  to  others  of  his  marriage  with  Zulime,  and  of  their 
child's  legitimacy. 

And  now  it  may  well  be  asked,  upon  what  rule  of  evidence  it  is, 
that  the  testimony  of  Mr.  Coxe,  standing  as  he  does  in  this  case,  in 
the  same  legal  relation  as  a  witness,  with  Madame  Despau,  can  be 
used  to  discredit  both  her  and  her  sister,  Madame  Caillavet.  There 
is  no  contradiction  by  him  of  any  fact  stated  by  them  or  either  of 
them.  No  conflict  between  them  in  any  one  point,  unless  it  be  the 
differences  between  himself  and  Madame  Despau,  as  to  the  time  of 
the  birth  of  Caroline,  and  the  time  of  Mr.  Clark's  being  in  Philadel- 
phia, in  the  last  of  1801,  until  April,  1802,  in  which  Madame  Des- 
pau is  confirmed  by  Mr.  Clark's  correspondence  with  Mr.  Coxe, 
furnished  by  the  latter  for  the  defence  in  this  case.  Indeed,  the  wit- 
nesses, though  speaking  of  the  same  persons,  are  testifying  to  differ- 
ent transactions  in  their  history.  Mr.  Coxe  to  a  connection  between 
Mr.  Clark  and  Zulime,  founded  upon  Mr.  Clark's  declarations  of  it 
to  him,  and  Zulime's  acknowledgment  by  her  delivery  to  him  of  Mr. 
Clark's  letter,  his  assistance  to  her  in  consequence  of  it,  his  prepara- 
tions for  her  delivery  and  the  birth  of  Caroline,  and  Clark's  subsequent 
recognition  of  that  child  as  his ;  and  Madame  Despau,  of 
a  fact  of  marriage  happening  afterwards,  Madame  *  Despau  [  *  560  ] 
being  present  at  it;  and  Madame  Caillavet  stating  that 
before  it  took  place,  Mr.  Clark  had  made  proposals  of  marriage  to 
all  of  her  family  for  Zulime,  after  her  separation  from  Desgrange. 
Certainly,  Mr.  Coxe's  opinions  concerning  the  marriage,  and  his 
recital  of  Mr.  Clark's  courtships  of  another  lady,  years  after  it, 
when  his  relation  to  society  had  become  changed,  and  there  had  been 
added  to  the  notoriety  of  his  commercial  enterprise,  something  of 
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political  consequence,  ought  not  to  be  permitted  to  preponderate 
against  witnesses  who  swear  to  the  fact  of  marriage,  Clark's  subse- 
quent acknowledgment  of  it  when  time  and  trouble  had  obscured 
his  fancied  greatness,  and  his  repeated  declarations  to  disinterested 
witnesses  that  Myra  was  his  lawful  child.  But  we  shall  see  how  this 
testimony  of  Mr.  Coxe  has  been  associated  with  a  paper  in  this  case, 
to  give  to  it  a  bearing  upon  the  evidence  of  Madame  Despau  and 
Madame  Caillavet,  without  which  they  would  not  have  been  as- 
sailed, and  with  which  it  is,  according  to  the  rules  of  evidence,  worth- 
less. 

Having  concluded  in  my  own  mind  that  the  evidence  establishes 
the  marriage  between  the  father  and  mother  of  Mrs.  Guines,  and  that 
she  is  the  child  of  their  union,  I  proceed  to  the  next  most  interesting 
point  in  the  cause. 

It  is,  that  neither  their  marriage  nor  her  birth  will  be  available  to 
establish  the  claim  of  Mrs.  Gaines,  because  at  the  time  when  Clark 
married  her  mother  she  had  then  another  husband  alive.  That 
marriage  being  admitted,  and  that  Desgrange  was  alive  when  the 
marriage  with  Clark  was  solemnized,  the  objection  will  be  sufficient, 
unless  it  can  be  removed.  Upon  the  part  of  Mrs.  Gaines,  it  is  said, 
and  I  think  is  proved  as  the  law  requires  it  to  be  done,  that  her 
mother's  marriage  with  Desgrange  is  as  void  on  account  of  his  having 
been  a  married  man  when  he  married  her,  as  if  there  never  had  been 
such  a  relation  between  them. 

The  attitude  of  the  parties  in  the  cause  is  then  this,  that  each 
charges  a  bigamy  in  support  of  their  respective  rights;  with  this 
difference,  that  the  defendants  do  so  for  the  twofold  purpose  of 
establishing  the  fact  upon  the  mother  of  Mrs.  Gaines,  and  from  the 
nature  of  the  testimony  upon  which  they  rely,  to  show  that  it  also 
disproves  the  marriage  between  her  and  Clark.  I  will  examine  both  ; 
and,  fearing  that  I  may  omit  something,  I  will  state  the  proofs  upon 
which  each  party  relies,  after  having  stated  the  kind  of  proof  which 
the  law  permits  to  be  given  in  a  civil  suit,  where  bigamy  is  the  point 
to  be  determined. 

A  charge  of  bigamy  in  a  criminal  prosecution,  cannot  be  proved 
by  any  reputation  of  marriage ;  there  must  be  proof  of  actual  marriage 
before  the  accused  can  be  convicted.  But  in  a  civil  suit  the  con- 
fession of  the  bigamist  will  be  sufficient  when  made  under 
[  •  561  ]  •circumstances  from  which  no  objection  to  it  as  a  confession 
can  be  implied.  The  proofs  relied  upon  by  Mrs.  Gaines  to 
establish  the  bigamy  of  Desgrange  when  he  married  her  mother,  are, 
his  confessions  of  it  to  witnesses  contemporary  with  the  fact  of  their 
separation,  more  than  a  year  before  he  was  prosecuted  for  bigamy, 
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when  it  does  not  appear  by  any  proof  in  the  cause  that  he  was 
menaced  with  a  prosecution.     To  such  confession  is  added  his  flight 
from   New  Orleans  during  the  pendency  of  an  inquiry  against  him 
for  bigamy,  and  an  adjudication  afterwards  upon  his  return  to  New 
Orleans,  by  a  competent  tribunal,  in  an  inquiry  into  the  validity  of 
that  marriage,  at  the  suit  of  Zulime  in  her  maiden  name,  in  which 
judgment  was  given  in  her  favor,  and  against  him.      In  respect  to 
the  marriage  of  her  father  and  mother,  the  complainant  relies  upon 
the  proof  of  it  by  Madame  Despau,  who  was  present  when  it  took 
place,  upon  the  declaration  of  Madame  Caillavet  as  to  Clark's  previ- 
ous proposals  of  marriage  to  her  family  for  her,,  their  and  her  accept- 
ance of  them  conditionally  upon  proof  being  obtained  of  Desgrange's 
previous  marriage.     Clark's  admission  of  that  marriage  to  several 
witnesses,  as  I  have  already  shown,  her  father's  conduct  towards  her 
from  her  birth  to  his  deaths  his  frequent  acknowledgment  of  her  legit- 
imacy, the  provisions  of  fortune  which  he  made  for  her  at  different 
times,  and  the  will  which  he  made  in  her  behalf,  declaring  her  to  be 
his  legitimate  child,  and  making  her  as  such  his  universal  legatee 
On  the  othef  hand,  the  defendants  rely  upon  the  validity  of  Des- 
grange's  marriage  to  Zulime,  upon  the  secrecy  of  her  intercourse 
with  Clark,  or  of  their  alleged  marriage,  upon  their  not  having  lived 
in  open  cohabitation  as  man  and  wife,  upon   Clark's   subsequent 
courtship  of  other  females  with  offers  of  marriage,  upon  Zulime's 
marriage  with  Gardette  in  1808,  without  any  attempt  to  prove  her 
marriage  with  Clark,  or  any  application  by  her  to  dissolve  it  by  legal 
means,  or  to  enforce  it  with  the  proofs  which  she  had  of  it,  when 
she  discovered  his  infidelity  to  her.     They  also  rely  upon  certain 
papers  to  be  found  in  the  record. 

The  first  of  them  is  what  they  term  an  ecclesiastical  record  of  a 
prosecution  of  Desgrange  for  bigamy,  and  a  declaration  in  it  imputed 
to  the  complainant's  mother.  The  second  paper  is  her  suit  against 
Desgrange  for  alimony,  as  late  as  the  year  1805.  The  third  is  a  suit 
brought  by  her  guardian,  Mr,  Davis,  in  her  infancy,  against  the  exec- 
utors of  her  father  for  aliment,  and  the  fourth  is  a  record  of  a  court, 
properly  authenticated,  of  a  suit  brought  by  Zulime  in  her  maiden 
name  against  the  name  of  Desgrange.  This  last  was  introduced  by 
the  defendants  to  show,  as  late  as  1806,  that  the  marriage  with  Des- 
grange had  not  been  legaUy  dissolyed.  And  until  it  was,  it 
is  urged  that  there  was  *  such  an  impediment  in  the  way  of  [  *  562  ] 
her  marriage  with  Clark  as  to  make  that  marriage  null  and 
void,  the  offspring  of  it  illegitimate,  especially  so  for  the  purposes  of 
inheritance,  even  admitting  that  her  filiation  as  the  child  of  Clark  had 
been  established. 
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It  has  been  said  that  the  invalidity  of  a  marriage  in  a  civil  suit,  on 
account  of  those  causes  which  make  it  void  ab  initio,  particularly  in 
the  case  of  one  void  on  account  of  the  bigamy  of  one  of  the  parties, 
may  be  proved  by  the  admission  of  the  fact  by  that  party.  It  so 
happens  in  this  case  that  Desgrange's  admission  of  his  bigamy, 
excluding  his  admission  of  it  to  ZuUme's  family  for  the  present,  is 
proved  by  a  witness  whose  testimony  has  not  been  assailed  and  can- 
not be.  Madame  Benguerel  has  no  connection  with  the  family  of 
the  complainant,  and  her  standing  and  character  are  such  that  the 
defendants  could  not  impeach  her  credit  on  account  of  the  want  of 
either.  She  was  subjected,  too,  to  their  cross-interrogation,  and  it 
brought  out  neither  difference  or  contradiction  of  herself,  nor  any 
thing  in  the  way  in  which  she  gave  her  testimony  to  subject  her  to 
any  suspicion  of  friendship  to  the  complainant  or  of  any  want  of 
memory  or  uncertainty  of  her  narrative.  Madame  Benguerel  says : 
"  My  husband  and  myself  were  very  intimate  with  Desgrange,  and 
when  we  reproached  him  for  his  baseness  in  imposing  upon  Zulime, 
he  endeavored  to  excuse  himself  by  saying  that  at  the  time  he  mar- 
ried her,  he  had  abandoned  his  lawful  wife  and  never  intended  to  see 
her  again."  In  her  answer  to  a  cross-interrogatory  put  upon  this 
point,  she  answers,  I  am  not  related  to  the  defendants  nor  with 
either  of  them,  nor  with  the  mother  of  Myra,  nor  am  I  at  all  inter- 
ested in  this  suit.  It  was  in  New  Orleans  where  I  obtained  my 
information.  It  will  be  seen  by  my  answers  how  I  know  the  facts — 
I  was  well  acquainted  with  Desgrange,  and  I  knew  the  lawful  wife 
of  Desgrange  whom  he  had  married  before  imposing  himself  in  mar- 
riage upon  Zulime.  Now  let  this  evidence  be  taken  in  connection 
with  the  arrival  of  Barbara  D'Orci,  in  New  Orleans  from  France, 
contemporary  with  the  return  of  Desgrange,  and  at  Ws  instance,  and 
the  antecedent  connection  between  them  as  that  is  represented  by 
both,  and  that  there  is  in  the  record  a  certificate  of  a  marriage  be- 
tween one  Jacobus  Desgrange  and  one  Barbara  N^e  D'Orci,  in  every 
other  particular  corresponding  with  the  relation  which  these  persons 
had  been  in,  to  each  other  in  the  year  1790,  excepting  in  this,  that 
Desgrange  was  afterwards  known  as  Jerome  and  not  as  Jacobus, 
and  it  will  be  admitted  that  the  facts  just  recited,  with  Madame  Ben- 
guerel's  evidence,  are  sufficient  to  establish  the  bigamy  of  Desgrange 
when  he  married  the  complainant's  mother.    Against  this  confession, 

what  is  urged?  Nothing  but  the  misapplication  of  the  case 
[  *  563  ]  of  Harman  v,  McClelland,  16  Louis.  26,  'in  which  it  was 

rightly  ruled  that  in  an  application  for  a  divorce,  it  would 
not  be  granted  upon  the  confession  of  a  husband  and  wife  of  adul- 
tery.    The  proof  in  the  case  also  shows  that  Desgrange  disappeared 
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firom  New  Orleans  in  1802,  on  account  of  the  current  charge  that  he 
was  a  bigamist,  and  whilst  a  prosecution  of  him  was  pending  for  that 
offence.  There  is  also  proof  that  he  did  not  return  to  New  Orleans 
until  1805,  when  Louisiana  having  become  a  portion  of  the  United 
States,  he  could  do  so  without  liability  to  a  renewal  of  an  ecclesias- 
tical criminal  prosecution  for  bigamy  or  to  the  punishment  inflicted 
by  the  provincial  law  for  that  offence. 

But  sufficient  as  such  proof  is  to  establish  bigamy  in  a  civil  suit, 
the  complainant  adds  it  to  record  evidence  of  the  fact  of  Desgrange 
having  been  a  married  man  when  he  imposed  himself  upon  her 
mother  in  marriage.  The  record  and  judgment  of  a  court,  of  com- 
petent jurisdiction,  was  introduced  by  the  defendants  as  a  part  of 
their  proofe  to  show  that  there  was  a  legal  impediment  in  the  way 
of  Clark's  marriage  with  Zulime  when  it  occurred,  and  that  continued 
up  to  1806,  when  they  allege  that  they  were  divorced.  It  was  used 
for  that  purpose  and  much  relied  upon,  and  it  was  not  until  it  was 
shown  that  the  judgment  in  that  case  had  relation  back  to  the  mar- 
riage, making  it  absolutely  void  ab  initio^  that  it  was  urged  that  the 
record  was  of  no  account  because  a  part  of  it  was  wanting.  Here  it 
is  necessary  to  be  particular.  I  cite  from  their  answers  their  aver- 
ments concerning  that  record.  Upon  page  58  of  the  record,  the  de- 
fendants introduce  it  in  the  foUoi^ing  terms :  <<  That  afterwards,  on  or 
about  the  24th  of  June,  1806,  Zulime  N4e  Carriere,  wife  of  the  said 
Desgrange,  did  present  another  petition  to  the  competent  judicial 
tribunal  of  the  city  of  New  Orleans,  therein  representing  herself  as 
the  wife,  and  of  having  intermarried  with  Jerome  Desgrange,  and 
praying  for  a  divorce  and  a  dissolution  of  the  bond  of  matrimony 
existing  between  her  and  the  said  Jerome  Desgrange,  and  which  was 
subsequently  decreed,  subsequent  to  the  birth  of  the  complainant, 
Myra ;  and  for  further  answer,  say  that  in  the  city  of  Philadelphia, 
on  or  about  the  2d  day  of  August,  1808,  Mrs.  Desgrange  having  ob- 
tained a  divorce  from  her  husband,  Jerome  Desgrange,  and  having 
resumed  her  maiden  name,  did  enter  into  a  contract  of  matrimony 
with  and  did  intermarry  with  James  Grardette."  The  preceding 
extract  shows  that  the  defendants  not  only  use  it  to  establish  the 
fact  of  a  divorce,  but  for  the  purpose  of  sustaining  the  rightfulness  of 
Zulime's  marriage  with  Gardette.  Now  if  the  record,  imperfect 
though  it  may  be,  shows  that  the  divorce  could  only  have  been 
decreed  on  account  of  the  legal  invalidity  of  the  marriage  with  Des- 
grange, at  the  time  of  its  occurrence,  then,  unless  it  can  be 
shown  that  the  law  interposed  an  impediment  *  to  marriage  [  *  564  ] 
in  the  way  of  the  party  imposed  upon,  until  a  sentence  of 
nullity  bad  been  obtained,  Zulime's  marriage  with  Clark  was  a  good 
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and  valid  marriage,  though,  for  marrying  without  such  a  sentence, 
she  may  have  subjected  herself  to  the  discipline  of  the  church.  It 
will  be  seen,  before  this  opinion  is  closed,  what  the  law  is  upon  that 
point. 

The  deficiency  in  the  record  of  divorce  is  the  want  of  the  petition. 
In  every  other  particular  it  is  perfect.  So  much  so  that  it  discloses 
the  object  of  the  petition,  or  the  cause  for  which  the  suit  was  brought, 
and  for  which  the  judgment  of  the  court  was  given. 

It  was  introduced  by  the  defendants,  who  allege  that  it  was  a 
decree  of  divorce,  annulling  the  bonds  of  matrimony  between  Des- 
grange  and  Zulime,  by  a  competent  tribunal  in  New  Orleans ;  record 
58,  59,  216 ;  and  was  so  pleaded  in  their  answers.  When  so  intro- 
duced by  them,  and  admitted  by  the  court  as  admissible  evidence, 
the  complainants  proved  the  loss  of  the  petition,  and  the  short  manner 
of  entering  judgments  in  the  court  of  which  it  was  a  record.  1206. 
I  must  here  remark,  though  so  brought  forward  by  the  defendants, 
that  the  majority  of  this  court  has  rejected  it  firom  having  any  such 
effect. 

At  this  point,  then,  my  inquiries  begin  in  opposition  to  the  court's 
conclusion,  as  it  has  been  smnounced  by  my  learned  brother.  The 
points  are,  can  we  learn  what  is  the  effect  of  judgment  without  the 
petition  ?  Can  we  ascertain  the  cause  for  which  the  judgment  was 
rendered  without  the  petition  ? 

What  is  the  effect  of  the  judgment?  It  is  one  of  a  court  of  rec- 
ord having  jurisdiction  of  tiie  subject  and  over  the  parties  to  the 
suit  It  annuls  the  bonds  of  matrimony —  as  the  act  of  a  competent 
tribunal  the  judgment  must  be  presumed  to  have  been  rightfully  ren- 
dered, until  the  contrary  appears.  This  rule  applies  as  well  to  every 
judgment  or  decree  rendered  in  the  various  stages  of  a  cause,  from 
initiation  of  a  suit  to  the  final  adjudication,  affirming  that  the  plain- 
tiff either  has  or  has  not  a  right  of  action.  10  Pet  472.  The  decree 
then  had  a  legitimate  cause  until  the  contrary  shall  be  shown.  Now 
as  the  defendants  plead  this  record  to  be  true,  averring  it  to  be  so 
upon  their  oaths,  it  cannot  be  further  inquired  into  by  the  court,  with 
a  view  to  take  from  either  party  in  the  suit  what  it  discloses.  Its 
rejection  by  the  court  places  its  judgment  in  the  remarkable  and 
unexampled  condition  of  denying  to  the  complainant  the  benefit  of 
the  defendant's  answer,  as  to  a  fact  which  they  plead  to  be  true. 
Further,  it  decides  against  the  complainant,  not  upon  the  deficiency 
of  her  proofs,  but  by  a  denial  of  a  fact,  sworn  to  by  the  defendants 
to  defeat  the  complainant's  suit 

What  but  divorce,  as  contradistinguished  firom  separa- 
[  *  565  ]  tion  a  *  mensd  et  tharoj  could  have  been  the  cause  of  the 
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suit?      The  witnesses,  one  and  all  of  them  say,  that  the  bigamy 
,  of  Desgrange,  or  his  having  been  charged  with  it,  induced  Zulime 
to  separate  herself  from  him,  and  to  return  to  her  family. 

But  the  cause  assigned  in  the  petition  for  the  divorce  may  be  satis- 
factorily made  out,  from  the  law  of  Louisiana  as  it  then  was,  and 
from  the  rest  of  the  record.  Between  1803  and  1807,  the  United 
States  territorial  government  of  New  Orleans,  passed  no  law  upon 
the  subject  of  marriage  and  divorce.  This  judgment  then  in  Zulime's 
suit  could  not  have  been  founded  upon  any  statutory  enactment  after 
the  transfer  of  Louisiana  to  the  United  States.  In  the  discussion 
of  this  point,  in  order  that  I  may  be  better  understood,  that  must  be 
kept  in  mind.  Then  I  say,  that  the  laws  of  Spain  as  they  were  in 
the  provincial  condition  of  Louisiana,  concerning  marriage  and 
divorce,  and  in  every  other  respect,  by  the  laws  of  nations,  and  by  the 
act  of  congress  of  1804,^  organizing  a  government  for  New  Orleans, 
remained  in  force  there  until  legislatively  repealed.  Now,  we  learn 
from  those  laws,  that  they  provided  for  sentences  of  the  nullity  of 
marriages  and  for  divorces.  From  the  same  law,  we  learn  that 
marriage  could  not  take  place,  if  there  existed  any  canonical  or  civil 
impediment.  1  White,  Recop.  44 ;  Jol^son's  Civil  Laws  of  Spain, 
50.  There  are  fourteen  canonical  impediments  for  which  divorces 
were  granted  a  vinculo  matrimonii.  In  1  M.  &  C.  S.  Partidas,  460, 
it  is  said  there  are  fifteen^  but  upon  the  examination  of  the  recital  of 
them,  it  will  be  found  there  are  substantially  only  fourteen,  the 
last  mentioned  being  only  a  prohibition  subjecting  the  party  to 
the  discipline  of  the  church,  not  extending  to  the  dissolution  of  the 
marriage. 

Canonical  doctors  express  the  fourteen  impediments  as  I  shall 
state  them,  which  for  all  the  purposes  of  this  case,  and  for  imder- 
standing  them,  will  be  found  explained,  though  not  in  their  order  in 
the  Partidas. 

Error,  conditio,  vStum,  cognatio,  crimen, 
Coitus,  disparitas,  yIb,  ordo,  ligamen,  honcstas 
Si  sis  affinis,  si  forte  coire  neqoibis 
Si  parochi  et  daplicis  desit,  presentia  testis 
Raptave  sit  mulier,  nee  parti  reddita  tat». 

The  civil  impediments  are  those  which  proceed  from  want  of  un- 
derstanding, &c.  &c,  and  from  previous  marriage,  the  wife  or  hus- 
band of  the  party  contracting  a  second  marriage  being  alive.  For 
such  causes  as  have  just  been  stated,  divorces  could  be  granted  a 
vinculo  matrimonii.  Such  was  the  law  of  marriage  and  divorce  of 
the  Catholic  church,  so  it  is  still,  and  it  was  the  law  of  Louisiana 

^  2  Stats,  at  Large,  283. 
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before  its  transfer  to  the  United  States,  and  afterward  until 
[  •566  ]  it  was  legislatively  repealed,  and  by  it  the  judgment  •was 

given  which  divorced  Zulime  from  Desgrange.  For  its 
continuance  after  the  transfer  of  the  territory  to  the  United  States, 
see  2  Story's  Laws,  907,^  and  the  act  of  the  3d  March,  1805,  2 
Story,  972,2  expressly  providing  for  "  the  continuance  of  the  former 
laws  of  Louisiana,  until  repealed  or  modified  by  the  teiritorial  legis- 
lature." 

With  then  the  law  in  view,  we  are  prepared  to  ask  for  what  cause 
was  the  divorce  sought  by  Zulime  in  her  petition  ?  We  see,  from 
the  statement  which  has  been  made  of  the  law,  that  it  could  not 
have  been  for  a  supervenient  cause,  and  that  it  must  have  been  for 
one  antecedent  to  the  marriage,  which  made  it  absolutely  void  from 
its  beginning,  notwithstanding  all  the  forms  of  marriage  had  been 
observed.  And  what  this  cause  alleged  in  the  petition  must  have 
been,  cannot  be  more  conclusively  shown  than  it  is  by  the  evidence 
in  this  case,  and  by  the  record  of  divorce,  excluding  all  other  enumer* 
ated  causes  of  divorce  a  vinculo^  excepting  that  of  the  bigamy  of 
Desgrange.  I  shaU  state  the  evidence  hereafter,  keeping  myself  now 
to  the  point  of  the  jurisdicti(|p  of  the  court  in  rendering  a  judgment 
of  divorce.  It  having  been  shown  that  the  provincial  law  of  Louis- 
iana was  in  force  when  the  judgment  upon  Zulime's  petition  was 
given,  it  follows,  as  the  county  court  of  New  Orleans  was  constituted 
with  a  civil  jurisdiction,  comprehending  also  what  had  been  before 
exclusively  ecclesiastical,  that  the  court  could  only  grant  divorces  a 
vinculo^  for  the  same  causes  for  which  they  could  have  been  given  by 
the  ecclesiastical  courts.  Fortunately,  the  position  just  stated  is  that 
of  the  highest  tribunals  of  this  country,  and  in  those  of  Louisiana 
expressly,  when  they  have  been  called  upon  to  decide  what  portion 
of  the  jurisdiction  of  the  consistory  courts  for  enforcing  the  canon 
law,  appertained  to  our  tribunals  organized  with  civil  jurisdiction. 
It  follows  then  that  the  judgment  of  the  county  court  upon  Zulime's 
petition,  defectively  as  that  judgment  is  expressed,  could  only  have 
been  given  upon  a  petition  for  a  sentence  of  the  nullity  of  the 
marriage  between  the  petitioner  and  Desgrange.  Thus  with  the 
guide  of  a  settled  principle  in  respect  to  the  law  of  a  country  trans- 
ferred from  one  dominion  to  another,  until  that  law  has  been 
repealed,  the  purpose  and  object  of  the  lost  petition  in  Zulime's 
application  for  a  sentence  of  the  nullity  of  her  marriage  with  Des- 
grange, is  made  out  with  as  much  certainty  as  if  the  petition  had 
not  been  lost 

I  think  these  results  have  been  shown  in  respect  to  the  judgment 

J  2  Stats,  at  Large,  245.  9  Jb.  331. 
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of  the  county  court  upon  Zulime's  petition  for  a  sentence  of  the 
nullity  of  her  marriage  with  Desgrange. 

1.  That  the  territorial  government  had  not,  when  the  county  court 
gave  the  judgment,  any  statutes  concerning  marriage  and 
•  divorce.  2.  That  the  laws  of  Spain  upon  those  subjects  [  *  667  ] 
were  then  in  force.  3.  That  by  such  law  a  marriage  be- 
tween persons,  either  or  both  of  whom  haxi  a  lawful  wife  or  husband 
alive,  was  void  ab  initio.  4  That  the  county  court  of  New  Orleans 
had  a  general  civil  jurisdiction,  including  the  power  to  divorce,  but 
that  it  could  not  divorce  for  a  supervenient  cause,  and  could  only 
divorce  a  vinculo^  for  an  impediment  existing  before  the  marriage, 
which  made  it  dissoluble.  5.  That  having  given  such  a  judgment 
upon  Zulime's  petition  against  Desgrange,  it  relates  back  to  its 
origin,  and  is  res  adjudicata  controlling  all  other  testimony  in  this 
cause,  which  has  been  given  with  a  view  of  showing  that  Desgrange, 
when  he  married  Zulime,  did  not  commit  bigamy. 

I  consider,  then,  that  the  complainant  has  established,  by  such  proof 
as  the  law  requires,  that  Desgrange  committed  the  offence  of  bigamy 
when  he  married  her  mother ;  that  she  could  legally  disregard  the 
connection  and  marry  another  person ;  that  she  did  marry  Clark, 
that  the  complainant  is  the  only  of&pring  of  their  union,  and  is  enti- 
tled to  her  legitime  in  her  father's  estate. 

I  will  here  take  another  view  of  the  record,  to  show  that  there  is 
in  it,  complete  and  satisfiictory  secondary  evidence  of  the  object  and 
purpose  of  the  lost  petition.  The  plea  put  in  by  the  counsel  of 
Desgrange  affords  a  clew,  not  of  itself  entirely  sufficient,  but  which, 
united  with  the  other  proceedings,  make  up  what  the  law  terms  good 
secondary  evidence  of  the  coiltents  of  the  petition.  It  is  admitted 
or  cannot  be  denied,  that  secondary  evidence  may  be  given  to  supply 
the  loss.  The  plea  denies  the  jurisdiction  of  the  court  over  divorce 
cases,  and  then  urges  that  the  court  could  not  consider  the  question 
of  damages,  until  the  validity  of  the  marriage  between  the  defendant 
and  Zulime  had  been  ascertained  and  declared,  —  validity  of  the 
marriage,  it  must  be  remembered.  Can  any  thing  show  more  plainly 
that  its  invalidity  was  the  cause  assigned  in  the  petition.  Again,  the 
evidence  in  the  record  of  the  county  court  shows  that  Desgrange's 
bigamy  in  marrying  the  complainant's  mother  was  the  subject  of  her 
petition  and  of  the  court's  inquiry.  I  take  from  the  record  of  the 
county  court  a  part  of  what,  upon  the  trial  of  the  case,  the  defend- 
ant introduces  as  his  testimony,  which  the  defendants  in  this  suit 
have  made  theirs  by  the  introduction  of  it.  The  witnesses  speak  of 
imputed  bigamy  to  Desgrange,  his  flight  on  account  of  it,  and  his 
confession.     In  the  county  court,  not  one  of  them  answers  to  any 
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thing  else  than  to  the  inquiry,  whether  or  not  Desgrange  had  been 
married,  and  whether  or  not  that  wife  was  not  alive  when  he  married 
Zulime.  One  of  the  witnesses,  and  the  most  conclusive 
[  *  568  ]  that  could  be  in  such  a  case,  *  tells  the  cause  of  the  suits, 
and  no  one  disputed  it.  Besides,  the  suit  is  in  the  maiden 
name  of  the  plaintiff  against  the  name  of  Desgrange,  and  the  cause 
is  so  entitled.  Certainly,  nothing  more  in  the  nature  of  secondary 
evidence  can  be  wanting  to  establish  the  cause  for  which  the  divorce 
from  Desgrange  was  sought.  Yet  there  is  more;  for  two  witnesses 
swear  that  her  suit  was  brought  to  get  a  sentence  of  the  nullity  of 
her  marriage  with  Desgrange  on  account  of  his  bigamy.  I  cannot  but 
regard  it  as  singular  and  unexampled,  too,  that  any  objection  should 
have  been  made  to  the  character  and  force  of  this  paper  on  account 
of  the  deficiency  of  the  petition  after  its  introduction  by  the  defend- 
ants to  maintain  an  averment  in  their  answers  to  the  complainants 
bill.  It  was  introduced  and  used  by  the  defendants  to  show  that 
there  had  been  a  divorce  between  Zulime  and  Desgrange.  The  com- 
plainant could  not  object  to  its  introduction  as  proof  of  an  averment 
in  the  answer  to  her  bilL  It  was  good  for  what  it  was  worth  or  for 
what  it  might  disclose  for  or  against  either  party  in  this  suit.  The 
complainant  reUed  uponit,  as  her  cotinsel  may  very  weU  do,  to  establish 
the  original  invalidity  of  the  marriage  with  Desgrange.  The  defend- 
ants relied  upon  it  to  show  the  lawfuhiess  of  Zulime's  marriage  with 
Gte.rdette,  and  the  improbability  firom  that  fact  that  Clark  had  ever 
married  her.  We  have,  then,  the  defendants'  admission  that  the  judg- 
ment of  the  county  court  was  rendered  for  a  cause  which  made  the 
marriage  with  Desgrange  void  ab  inUio.  To  put,  then,  this  record 
aside  sis  nothing  in  the  case,  is  a  ddnial  to  the  complainant  of  the 
benefit  resulting  firom  the  action  of  the  defendants,  which  in  my  view  is 
a  surprise  entitling  her  to  a  rehearing  of  the  cause  by  this  court  It 
matters  not  whether  the  surprise  has  been  caused  by  the  action  of  the 
oourt  and  not  by  that  of  a  party  to  the  suit.  The  same  right  follows. 
In  cases  at  common  law  a  new  trial  would  be  granted,  and  in  cases  in 
chancery  a  rehearing  will  be  given.  If  such  secondary  evidence  shall 
not  be  deemed  sufficient  to  make  up  for  a  lost  paper,  one,  too,  in  this 
case  which  the  complainant  had  every  motive  to  produce,  which  she 
sought  for  in  the  office  where  it  was,  without  success,  but  which  the 
defendants  subsequently  obtained  and  made  evidence,  as  they  thought 
exclusively  for  themselves.  Without  regard  to  the  want  of  the  peti- 
tion then,  I  cannot  suppose  that  any  thing  less  than  a  literal  copy 
would  satisfy  those  who  have  taken  a  different  view  of  it  from 
myself. 

My  views  having  been  given  upon  the  credit  of  Madame  Despaii| 


DECEMBER  TERM,    1851.  S19 

Gaines  v,  Relf.    12  H. 

and  npon  the  testimony  relating  to  the  bigamy  of  Desgrange,  I  turn 
to  that  upon  which  the  defendants  rely  to  disprove  it     Their  first 
paper  is  termed  the  ecclesiastical  proceedings  in  a  prosecu- 
tion against  Desgrange,  in  1802,  for  bigamy.    *  It  will  be  [  *  569  ] 
found  at  length  in  the  opinion  read  by  Mr.  Justice  Catron 
for  the  majority  of  the  judges  who  sat  in  the  trial  of  the  cause. 

It  is  not  used  to  show  that  he  was  not  a  bigamist,  for  the  paper 
contains  only  an  interlocutory  order,  suspensive  of  further  action, 
until  the  inquiry  shall  be  resumed.  But  it  is  used,  because  it  is  said 
there  is  in  this  paper  a  declaration  by  Zulime  of  her  disbelief  of  the 
charge  against  Desgrange,  and  that  she  was  then  his  wife. 

It  is  the  misfortune  of  the  complainant,  that  her  case  has  been 
considered  by  the  court  with  the  rejection  of  the  judicial  proof  of  the 
bigamy  of  Desgrange,  which  is  admitted  to  be  admissible  in  evidence, 
and  with  the  allowance  against  her  of  another  paper,  to  which  her 
counsel  objected  in  the  court  below  and  here  also,  which  in  the  way 
it  was  offered  is  not  admissible.  Two  questions  arise  upon  this 
paper :  Is  it  an  official  register  or  record  of  a  court,  authenticated  as 
it  should  be  to  make  it  testimony  ?     What  is  its  effect  as  testimony  ? 

It  has  no  other  authentication  of  its  genuineness  than  the  declara- 
tions of  Bishop  Blanc  and  Father  Kemper.  The  latter  says,  he  is 
the  keeper  of  the  records  of  the  Catholic  church  at  New  Orleans,  and 
that  the  copy  in  the  record  is  an  exact  copy  of  a  paper  found  there, 
Rec.  577.  The  bishop  says,  he  has  the  charge  of  such  records  of  the 
bishopric  as  exists,  and  he  finds  among  them  a  paper  which  is  truly 
copied,  Rec  694. 

•  Under  these  certificates,  this  paper  has  been  used  by  the  court  to 
rebut  the  parol  proofs  of  the  bigamy  of  Desgrange.  The  intention 
cannot  be  objected  to,  but  rebutting  testimony  must  have  legal 
admissibility  before  it  can  be  received  in  evidence.  In  this  instance 
it  is  altogether  wanting. 

Public  writings  consist  of  the  acts  of  public  functionaries  in  the 
executive,  legislative,  and  judicial  departments  of  government,  includ- 
ing, under  such  general  head,  the  transactions  which  official  persons 
are  required  to  enter  into  books  or  registers,  or  to  file,  where  books 
are  not  kept  in  the  course  of  their  public  duties,  and  which  occur 
"witiiin  the  circle  of  their  own  personal  knowledge  and  observation. 
To  this  class  may  be  referred  the  acts  of  foreign  states  and  the  judg 
ments  of  foreign  courts. 

Now  this  ecclesiastical  record,  as  it  is  called,  is  either  a  transaction 
which  official  persons  are  required  to  keep,  or  it  is  the  judgment  of  a 
foreign  court  Whether  one  or  the  other,  the  certificates  of  the 
bishop  and  Father  Kemper  are  not  sufficient  to  make  it  testimony. 
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If  it  shall  be  said  to  be  the  first,  before  it  can  be  received  as  an 
official  register,  it  must  be  shown  by  the  party  offering  it,  to  be  one 
which  the  law  required  to  be  kept  for  the  public  benefit. 
[  *  570  ]  •  Such  writings  are  admissible  in  evidence  on  account  of 
their  public  nature,  though  their  authenticity  be  not  con- 
firmed by  the  usual  tests  of  truth ;  namely,  the  swearing  and  the  cross- 
examination  of  the  persons  who  prepared  them.  They  are  entitled 
to  this  extraordinary  degree  of  confidence,  partly  because  they  are 
required  by  law  to  be  kept,  partly  because  their  contents  are  of 
public  interest  and  notoriety,  but  principally  because  they  are  made 
under  the  sanction  of  an  oath  of  office,  or  at  least  under  that  of 
official  duty,  by  accredited  agents  appointed  for  that  purpose.  More- 
over, as  the  facts  stated  in  them  are  entries  of  a  public  nature,  it 
would  often  be  difficult  to  prove  them  by  means  of  sworn  witnesses. 
The  same  rule  prevails  with  respect  to  foreign  and  colonial  registers. 
That  is,  copies  of  such  foreign  registers  will  only  be  admissible  as 
proof  where  they  are  required  to  be  kept  by  the  law  of  the  country 
to  which  they  belong.  Taylor  on  Evidence,  2, 1050.  In  Huet  v.  Le 
M essurier,  1  Cox,  275,  a  copy  of  a  baptismal  register  in  Guernsey 
was  rejected,  because  it  did  not  appear  by  what  authority  it  was 
kept.  In  Leader  v,  Barry,  1  Espinasse,  353,  and  in  The  Athlone 
Peerage,  8  C.  &  Fin.  262,  copies  of  the  marriage  register  in  the  Swe- 
dish ambassador's  chapel,  at  Paris,  and  a  copy  of  the  book  kept  at 
the  British  ambassador's  hotel,  in  Paris,  in  which  the  ambassador's 
chaplain  had  made  and  subscribed  entries  of  all  marriages  of  British 
subjects  celebrated  by  him,  were  rejected  upon  the  same  principle. 
The  rule  in  its  application  is  made  more  certain,  for  we  find,  con-  * 
temporary  with  some  of  the  cases  mentioned,  that  an  examined  copy 
of  a  marriage  register  in  Barbadoes  was  admitted,  it  expressly  ap- 
pearing that  such  a  register  was  kept  by  the  law  of  that  colony.  So 
a  Jewish  record  of  circumcision,  kept  at  the  Great  Synagogue,  in 
London,  was  rejected,  though  it  was  proved  that  the  entries  in  it 
were  in  the  handwriting  of  a  deceased  chief  rabbi,  whose  duty  it 
was  to  perform  the  rites  of  circumcision,  and  to  make  corresponding 
entries  in  the  books.  Davis  v.  Lloyd,  1  C.  &  Fin.  295,  per  Lord 
Denman  &  Patteson,  JJ.  When  this  last  decision  was  made,  its  cor- 
rectness was  questioned  by  some  members  of  the  profession  as  not 
being  reconcilable  with  the  principles  regulating  the  admission  of  the 
declaration  of  persons  in  the  course  of  office  or  business.  But  it  hau 
not  been  judicially  questioned,  and  is  judicially  considered  to  be  a 
decision  within  the  rule  as  to  official  registers,  though  there  have 
been  careless  departures  from  it.  The  reasons  for  the  rejection  of 
the  copy  in  that  case,  were,  that  the  law  did  not  require  such  a  rec- 
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ord  to  be  kept.  That  it  did  not  appear  how  those  entries  were  kept 
in  the  synagogue  to  secure  them  from  false  entries,  or  to  whose  cus- 
tody they  were  exclusively  oiEcially  confided.  So  also  the 
birth,  marriage,  or  *  burial  register,  of  any  dissenting  chapel  [  •  571  ] 
in  England  was  rejected,  until  the  act  of  3  &  4  Vict  c.  92, 
provided  for  them  to  be  received  as  evidence,  when  they  have  been 
deposited  in  the  office  of  the  registrar-general  and  entered  in  his  list, 
pursuant  to  that  act. 

I  have  thus  shown  what  the  rule  of  evidence  is  in  respect  to  public 
or  official  writings,  from  adjudicated  cases.  The  same  rulf  prevails 
in  the  courts  of  all  the  States  of  this  Union,  and  has  hitherto  done 
so  in  the  courts  of  the  United  States.  In  England,  we  have  just 
seen,  that  the  statute  of  3  and  4  Vict  confirms  it,  by  the  provision 
which  it  makes  in  respect  to  the  registers  of  dissenting  chapels.  In 
Louisiana,  the  role  is  substantially  the  same  as  it  is  in  the  courts  of 
the  other  States — the  only  difference  being  that  it  is  better  guarded, 
and  has  been  put,  in  its  application  to  cases  there,  upon  a  broader  or 
more  precise  comprehension  of  the  philosophy  of  evidence.  This 
paper,  under  the  decisions  of  the  courts  of  that  State,  would  not 
have  been  permitted  to  be  evidence  in  the  cause.  Each  State  may 
regulate  for  itself  the  admission  of  such  writings  in  evidence.  Until 
it  shall  be  done,  the  general  rule  must  be  in  all  of  them  as  it  has 
been,  and  it  is  binding  in  the  courts  of  the  United  States. 

It  matters  not  that  this  paper  is  termed  an  ecclesiastical  record. 
Such  a  designation  gives  it  no  authority  over  any  other  official 
register.  It  has  the  same  force  and  no  more  than  any  other  paper 
of  the  same  kind  would  have  from  any  other  church  or  sect  of 
Christians  in  our  country.  It  stands  upon  the  same  footing  as 
such  a  paper  would,  coming  from  the  bishop  and  rector  of  an  Epis- 
copal church,  or  from  any  other  denomination  of  Christians.  All  of 
them  under  our  constitutions,  —  state  and  national,  —  being  separ- 
ately, according  to  the  faith  of  each,  upon  an  equality,  and  having  the 
same  legal  protection  from  all  tortious  interference  and  disturbance. 
The  rule  for  which  I  have  been  contending,  induced  me,  in  the  con- 
sideration of  this  case,  to  reject  the  certificate  of  the  marriage  of 
Desgrange  with  Barbara  lyOrci,  introduced  by  the  complainant  It 
is  not  sufficiently  authenticated  to  make  it  evidence  any  more  than 
the  ecclesiastical  paper  is,  —  but  it  is  as  much  so.  And  I  should  not 
have  mentioned  it  at  all,  had  it  not  been  that  this  court,  in  making 
its  decision,  has  used  her  declarations  in  that  paper  to  show  that 
Barbara  and  Desgrange  were  not  married,  though  both  admit  they 
were  engaged  to  be  married,  and  that  she  left  her  father's  house  with 
that  intention. 
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But  I  have  not  yet  done  with  this  paper.  Fatiguing  as  it  is  to 
me  to  state  all  of  the  legal  objections  to  its  admissibility  in  evidence, 
I  yield  my  own  convenience  to  the  importance  of  the  rule  for  which 
I  am  contending,  in  some  hope  that  what  I  write  may  attract  pro- 
fessional attention,  and  prevent  the  disregard  of  it  again. 
[  •572  ]  •Before  this  paper  with  such  certificates  could  be  made 
evidence  as  an  entry  or  file  in  the  course  of  business  or  of 
office,  it  should  have  been  shown  that  it  was  filed  or  entered  con- 
temporaneously with  the  act  to  which  it  relates.  So  strict  is  this 
rule  to  guard  against  impositions  of  papers  as  official  registers,  that 
requires,  either  where  the  original  or  a  copy  is  offered,  that  it  shall 
appear  to  have  been  made  or  entered  contemporaneously  with  the 
transaction.  Where  several  days  had  passed  before  the  file  or  entry 
was  made,  the  paper  has  always  been  rejected.  I  give  the  cases, 
comprehending,  from  the  first  to  the  last  of  them,  a  long  time.  Price 
V.  Torrington,  1  Salk.  285 ;  Vance  v,  Fairis,  2  Dall.  217 ;  Curren  v. 
Crawford,  4  Ser.  &  Rawle,  3,  5 ;  Ingraham  r.  Bockius,  9  Ser.  & 
Rawle,  285 ;  Forsythe  v.  Norcross,  5  Watts,  432.  And  in  Walter  v. 
Bollman,  8  Watts,  544,  the  interval  of  a  day  between  the  transac- 
tion and  the  entry  was  held  to  be  a  sufficient  objection. 

Indeed,  I  do  not  know  a  rule  of  evidence  which  has  been  more 
uniformly  adhered  to  than  this  has  been.  I  regret  that  it  should 
have  been  overlooked  in  this  case,  for  I  know  it  will  be  mischievously 
used,  though  I  may  not  be  able  to  anticipate  the  extent  of  mischief 
it  may  do.  I  take  the  rule  to  be  this:  that  such  registers  must  be 
promptly  made,  at  least  without  such  delay  as  to  impair  their  credi- 
bility, and  that  they  must  be  made  by  the  person  whose  duty  it  is 
to  make  them,  and  in  the  mode  required  by  law,  if  any  has  been  pre- 
scribed. Doe  V.  Bray,  8  B.  C.  813 ;  Walker  v.  Wingfield,  18  Ves. 
443.  This  ecclesiastical  paper,  now  so  much  relied  upon,  and  so 
fatally  used  against  the  complainant,  has  no  one  of  the  requisites  to 
make  it  evidence.  It  has  a  date,  but  how  it  got  among  the  records 
of  the  church,  or  when,  or  by  whom  it  was  put  there,  no  one  knows. 
I  remember  a  case  where  the  record  of  a  baptism  made  by  a  minis- 
ter before  he  had  any  connection  with  the  parish,  with  the  private 
memorandum  of  the  clerk  who  was  present  at  the  ceremony,  was 
rejected.  It  was  not  contemporaneous  with  the  occurrence ;  but  the 
clerk's  memorandum  was  not  enough.  How  far  short  this  ecclesias- 
tical paper  is  from  having  such  proof  to  sustain  it !  I  will  now  proceed 
to  apply  the  rules  of  evidence  as  they  have  been  stated,  because  it 
will  show  that  more  formidable  objections  exist  to  the  use  of  this 
ecclesiastical  paper  than  merely  legal  insufficiency  of  its  authenticity. 

It  purports  to  contain  the  action  of  public  authorities  having  a 
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criminal  jurisdiction,  before  Louisiana  was  ceded  to  the  United 
States.  The  presumption  is,  that  it  and  other  documents  like  it  had 
a  regular  official  depository.  The  defendants  invoke  it  as  such.  It 
should  then  have  been  placed  upon  the  transfer  of  the  pub- 
lic papers  of  Louisiana  with  the  authorities  of  the  *  United  [  *  573  ] 
States  who  were  appointed  to  receive  them.  That,  it  seems, 
was  not  done.  This  paper,  then,  was  retained  by  the  civil  or  ecclesi- 
astical authorities  of  Spain  as  one  not  included  in  such  as  were  to  be 
delivered  up  to  the  United  States,  but  as  one  which  might  be  left  in 
the  cathedral  at  New  Orleans,  although  it  was  a  public  document. 
The  latter  being  the  fact,  it  is  not  unreasonable  to  a^k,  before  it 
shall  be  used  as  an  authentic  document,  upon  the  certificates  of 
those  who  had  no  political  connection  then,  with  the  cathedral  of 
New  Orleans,  for  some  proof  that  this  paper  had  been  regularly 
derived  from  the  authorities  by  whom  it  had  been  provincially  kept, 
and  that  it  had  been  faithfully  and  honestly  preserved. 

The  Catholic  church,  in  Spain,  and  the  Spanish  ecclesiastical 
authorities  in  New  Orleans,  had  a  political  character,  and  did 
exercise  an  undefined  jurisdiction  in  criminal  matters  of  a  certain 
description.     And  records  may  have  been  kept  of  its  transactions. 

But,  since  the  cession  of  Louisiana  to  the  United  States,  the 
Catholic  society  in  New  Orleans  has  not  had  any  political  connec- 
tion with  that  institution.  There  has  not  been  any  regular  associa- 
tion or  hierarchy  of  Catholic  Christians  there,  since  the  change  of 
government  The  cathedral  church,  formerly  a  part  of  that  institu- 
tion, became  private  upon  the  transfer  of  the  province  to  the  United 
States,  whatever  may  be  its  voluntary  ecclesiastical  subordination 
to  the  church  of  which  it  was  once  a  political  part.  This  separa- 
tion suggests  at  once  the  inquiry,  what  portion  of  the  records 
and  papers  of  the  original  Spanish  hierarchy  were  transferred  to 
the  private  and  unrecognized  body  of  American  Catholics  in  New 
Orleans  ?  Also,  what  measures  were  taken  by  them  in  their  new 
relation  to  our  government  to  preserve  them  from  mutilation  or  from 
additions  ?  Have  there  been  in  the  cathedral  of  New  Orleans  regu- 
lar keepers  of  these  papers  from  the  beginning  of  the  political  change 
in  the  condition  of  that  church  ?  None  of  these  inquiries  can  be 
judicially  assumed.  Courts  cannot  recognize  any  private  associa- 
tion of  persons  or  sect  of  Christians  as  legitimately  the  successors 
of  the  political  authorities  of  Spain,  for  the  custody  of  documents  of 
a  public  nature.  If  these  records  had  been  handed  over  by  the 
bishop  to  his  successor,  or  were  considered  as  any  part  of  those 
public  archives  which  were  to  be  transferred  to  the  United  States, 
proofs  of  such  connection  should  have  been  made  before  the  paper 
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in  question  could  be  received  as  evidence.  There  is  no  proof  of  any 
sach  connection,  or  that  any  thing  of  the  kind  was  done.  All  that 
is  proved  about  it  is,  that  the  present  bishop  has  the  charge  of  such 
papers  as  are  to  be  found  in  the  cathedral,  without  any 
[  •  574  ]  proof  that  they  were  regularly  transmitted  to  *  him  by  his 
predecessors  or  to  any  one  of  them  who  succeeded  to  the 
diocese  after  its  separation  from  the  authorities  of  Spain.  Nothing, 
for  the  purpose  of  making  this  paper  evidence,  can  be  inferred  from 
the  fact  that  there  is  still  in  New  Orleans  a  congregation  of  the  same 
name  and  faith  worshipping  in  the  same  building.  The  inquiries 
suggested  cannot  be  taken  upon  trust  The  pertinency  of  them 
must  be  obvious,  when  it  is  remembered  that  this  paper  has  found 
its  way  into  this  case  upon  the  oaths  of  the  present  incumbent  of 
the  cathedral,  who  is  only  thirty-two  years  of  age,  and  of  a  prelate 
of  recent  accession  to  that  dignity ;  neither  of  whom  have  spoken  or 
can  speak  of  the  integrity  of  the  papers  of  which  they  say  they  have 
the  care,  or  of  the  manner  they  have  been  kept  by  their  predecessors, 
or  how  they  were  derived  from  the  ecclesiastical  authorities  of  Spain. 

I  speak  with  a  proper  sense  of  the  sacred  characters  which  they 
fill,  but  I  cannot  judicially  recognize  them  to  be  the  successors  of  the 
public  authorities  of  Spain  in  Louisiana  for  the  custody  of  papers 
forming  a  part  of  its  provincial  judicial  documents. 

If  the  paper  in  question  had  been  handed  over  officially  to  the 
predecessors  of  the  bishop,  or  had  been  allowed  inadvertently  to 
continue  among  the  archives  of  the  cathedral,  the  bishop  should 
have  been  called  upon  to  prove  all  that  he  knew  about  it,  before 
this  paper  was  made  evidence  in  this  case.  And  so  of  any  other 
that  may  be  in  the  archives  of  the  cathedral,  and  which  may  be 
hereafter  offered  as  evidence  in  any  other  case.  For  all  that  appears 
this  paper  may  have  found  its  way  irregularly  and  fraudulently  into 
the  archives  of  the*  church.  No  one  proves  that  it  formed  a  part  of 
them  at  any  time  preceding  the  commencement  of  this  suit  It  had 
been  repeatedly  sought  for  without  success.  When  found  by  the 
defendants,  or  for  them,  it  was  under  circumstances  which  show  that 
the  papers  of  the  cathedral  have  not  been  kept  with  care  or  regu- 
larity, or  with  any  knowledge  of  what  they  were.  What  they  now 
are,  as  a  whole,  is  not  known.  They  have  neither  been  collated 
nor  catalogued.  What  they  were  when  the  eccleftiastical  authorities 
of  Spain  ceased  to  have  a  political  existence  in  Louisiana,  no  one 
knows.  The  bishop  speaks  of  them  as  being  only  a  part  of  what 
once  existed. 

In  this  deficient  condition  of  the  archives  of  the  cathedral,  without 
knowing  how  it  has  happened,  I  cannot  say  that  any  paper  has  been 
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abstracted  or  fraudulently  added,  to  serve  such  a  purpose  as  this 
paper  has  done.  But  I  can  say,  from  the  proofs  in  this  cause,  that 
the  archives  of  the  cathedral  have  been  too  negligently  kept,  for  any 
paper  in  them  of  provincial  date,  to  be  received  as  evidence,  without 
the  most  cautious  scrutiny  into  its  authenticity.  The  rules 
for  the  admission  of  public  papers  as  •evidence  must  be  [  *  576  ] 
rigidly  complied  with  in  respect  to  them,  or  consequences 
may  follow  in  Louisiana,  which  have  not  hitherto  been  anticipated. 
Comprehending,  as  they  must  do,  notices  of  marriages,  births,  and 
deaths,  they  may  be  invoked  to  guide  or  disturb  the  descents  of 
property,  or  to  fix  and  unfix  a  relationship  between  persons  differently 
firom  that  which  has  been  generally  recognized.  My  object  in  what 
I  have  hitherto  said,  concerning  this  ecclesiastical  paper,  has  been  to 
show  that  it  was  not  admissible  in  evidence  either  as  an  official 
register  or  a  judicial  proceeding. 

I  proceed  now  to- show  the  misuse  which  has  been  made  of  it  and 
its  worthlessness  as  testimony. 

It  does  not  disprove  Desgrange's  admission  that  he  was  a  married 
man  when  he  married  Zulime.  It  positively  leaves  him  under  a 
criminal  prosecution  for  bigamy.  The  order  given  in  it  is  not  an 
acquittal.  It  suspends  proceedings  only  for  further  investigation,  and 
releases  Desgrange  from  jail,  because,  up  to  that  time,  his  guilt  had 
not  been  proved.  In  other  words,  the  evidence  was  thought  sufficient 
to  subject  him  to  another  trial,  and  not  enough  for  a  final  judgment 
against  or  for  him.  Such  is  the  paper.  It  cannot,  then,  be  used  for 
any  other  or  larger  purpose.  The  depositions  which  it  contains 
cannot  be  made  evidence  in  any  case  between  other  parties.  The 
whole  of  the  paper  is  an  unfinished  suit  in  which  nothing  was  deter- 
mined. It  stands  upon  the  same  footing  as  other  unconcluded  prose- 
cutions, where  there  has  been  a  judgment  of  discontinuance,  non- 
suit, noUe  prosequi^  or  the  ignoramus  of  a  bill  by  a  grand  jury.  All 
of  us  know  that  the  proofs  taken  in  either  of  these  cases  cannot  be 
used  as  evidence  in  another  inquiry  into  the  truth  of  facts  at  issue. 
They  are  excluded  as  well  by  the  practice  in  Louisiana,  as  they  are 
by  the  other  state  courts,  and  by  those  of  England.  Indeed,  the 
rule  excluding  such  proofs  includes  the  exclusion  of  such  as  are  an- 
nexed to  judgments  in  a  criminal  prosecution.  Such  a  judgment 
cannot  be  given  in  evidence  in  a  civil  action  to  establish  the  truth  of 
the  facts  on  which  it  was  rendered,  any  more  than  a  judgment  in  a 
civil  action  could  be  given  for  the  same  purpose  in  a  criminal  prose- 
cution. I  cite  the  cases,  Smith  v.  Rummens,  1  Camp.  9 ;  Hathaway 
V.  Barrow,  1  Camp.  161 ;  2  C.  M.  &  R.  139 ;  Jones  v.  White,  1  Str. 
68,  B.  N.  P.  233 ;  Hillyard  v,  Grantham,  cited  by  Lord  Hardwicke 
VOL.  XIX.  28 
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in  Brownsword  v.  Edwards,  2  Ves,  Sen.  246 ;  Gibson  r.  McCarthy, 
Cas.  Temp.  Hardw.  311 ;  Wilkinson  v.  Gordon,  2  Add.  152 ;  Jamie- 
son  V.  Leitch,  Miln.  Eccle.  Tr.  Temp.  RadclifTe,  690.  These  cases 
establish  without  a  doubt,  that  this  ecclesiastical  paper  ought  not  to 
have  been  admitted  as  evidence  to  affect  in  any  way  the  right  of  the 

complainant. 
[  •  576  ]       •  I  will  now  notice  another  departure  from  the  rules  of 
evidence,  in  the  use  which  has  been  made  of  one  of  the 
depositions  in  it,  said  to  be  Zulime's. 

The  rule  is,  that  depositions  taken  in  one  cause  may  be  used  in 
another  trial  between  the  same  parties,  involving  the  same  issues,  if 
the  witnesses  are  dead  or  absent.  They  have  never  been  permitted, 
when  the  witness  was  alive  and  within  the  jurisdiction  of  the 
court.  No  case  can  be  found  in  which  it  has  been  done  before  it 
was  allowed  in  this,  and  this  will  never  be  cited  as  an  authority  for 
a  different  rule.  The  rule  is  the  same  everywhere.  In  no  courts  has 
it  been  more  clearly  affirmed  than  it  has  been  in  the  courts  of  Louisi- 
ana. In  Hennen  v.  M unro,  4  Mart.  N.  S.  449,  it  is  said  that  a  depo- 
sition of  a  witness  taken  in  a  former  suit  is  admissible  if  he  be  dead 
or  absent. 

Here  the  fact  in  dispute  was  the  bigamy  of  Desgrange.  For  that 
he  was  arraigned,  and  in  fact  tried.  Among  other  depositions  found 
in  the  proceedings,  is  one  which  it  is  said  was  made  by  Zulime. 
The  object  of  the  defendants  was  to  use  it,  to  show  that  she  had 
admitted  herself  to  be  the  wife  of  Desgrange,  and  had  expressed  her 
disbelief  of  his  bigamy,  after  it  is  said  she  had  married  Clark.  They 
were  permitted  to  do  so,  though  it  was  known  to  the  court  and  to  the 
parties,  that  Zulime  was  alive,  and  then  within  the  jurisdiction  of 
the  court.  Indeed,  the  defendants  had  joined  in  a  commission  to 
take  her  testimony.  Why  it  was  not  executed  does  not  satisfactorily 
appear.  But  that  she  was  within  the  court's  jurisdiction  when  this 
case  was  tried,  and  that  it  was  known  to  the  court  and  to  the  de* 
fendants,  the  record  proves.  The  defendants  then  had  no  legal  right 
to  use  a  deposition  which  they  ascribed  to  her,  as  having  been  made 
in  a  criminal  proceeding  more  than  forty  years  before.  If  her  testi- 
mony was  wanted  for  their  defence,  they  ought  to  have  made  her  a 
witness.  They  could  have  done  so.  There  was  nothing  in  her  rela 
tion  to  the  parties  in  this  suit  to  prevent  it.  Had  she  been  made  a 
witness,  and  in  her  examination  had  made  a  different  representation 
of  facts  from  those  attributed  to  her  in  the  deposition,  then  would 
have  occurred  the  question,  whether  the  latter  could  be  used  to  con- 
tradict and  impeach  her.  The  use  of  such  depositions,  is  what  is 
termed  secondary  evidence.     In  order  to  taake  them  substitutes  for 
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the  viva  voce  testimony  of  the  deponents,  it  is  essential  that  they  be 
regularly  taken  under  legal  proceedings  duly  pending,  on  an  occasion 
sanctioned  by  law ;  and  unless  the  case  be  provided  for  by  statute,  or 
by  a  rule  of  court,  it  must  further  appear  that  the  witness  cannot  be 
personally  produced.  I  give  the  rule  as  it  is  without  meaning  that 
the  courts  of  the  United  States  could  make  any  such  ex- 
ception by  a  rule  of  court  But  the  rule,  as  I  'have  given  [  'S??  ] 
it,  is  substantially  admitted  by  the  defendants,  for  they  did 
not  attempt  to  avail  themselves  of  the  deposition  as  evidence  in  their 
favor,  until  they  had  sought  to  make  an  apparent  foundation  for 
doing  so,  by  an  attempt  to  prove  by  a  comparison  of  handwriting, 
that  the  signature  to  the  deposition  was  Zulime's.  It  will  attract 
the  notice  of  the  profession  with  some  surprise,  that  experts  should 
have  been  called  to  prove,  by  comparison,  Zulime's  signature  to  this 
deposition,  when  the  proof  concerning  it  could  have  been  made  by 
herself,  with  an  explanation  of  all  the  attending  circumstances. 

But  I  pass  on,  as  hastily  as  I  can,  to  another  objection  to  the  use 
of  this  deposition,  and  one  more  interesting  than  those  which  have 
been  already  stated. 

It  is,  that  by  the  law  of  Louisiana,  as  it  then  was  and  stiU  is, 
ZuUme  could  not  be  a  witness  in  the  criminal  prosecution  against 
Desgrange,  supposing  her  to  be  his  wife,  sis  the  defendants  assert  her 
to  have  been.  A  husband  may  not  be  a  witness  for  his  wife,  or  the 
wife  for  the  husband,  in  a  criminal  proceeding.  A  wife  may  im- 
peach marriage  to  obtain  a  sentence  of  nullity ;  she  may  be  a  witness 
to  certain  facts  in  relation  to  those  impediments  deemed  by  law  suf- 
ficient to  annul  the  marriage.  But  neither  by  the  civil  nor  canon 
law,  or  by  the  common  law,  can  she  be  a  witness  for  or  against  her 
husband,  when  he  is  prosecuted  for  any  offence  which  the  law  pun- 
ishes in  his  person.  Nor  can  she  be  a  witness  in  a  prosecution  of 
him  for  bigamy  with  herself,  until  after  the  relation  of  husband  and 
wife  has  been  proved  not  to  be  legal,  on  account  of  direct  and  positive 
proof  of  the  husband's  first  marriage  ;  then  she  may  be  a  witness  to 
prove  the  second  marriage.  I  read  from  1  Greenl.  sect.  339,  p.  409, 
this  sentence :  "  Upon  a  trial  for  bigamy,  the  first  marriage  being 
proved  and  not  controverted,  the  woman  with  whom  the  second  mar- 
riage was  had,  is  a  competent  witness,  for  the  second  marriage  is 
void.  But  if  the  proof  of  the  first  marriage  were  doubtful,  and  the 
fact  is  controverted,  it  is  conceded  she  would  not  be  admitted.  It  is 
said  in  Ckjwen's  Phillips,  vol.  1,  p.  79,  ed.  of  1849 :  on  an  indictment 
lor  a  second  marriage,  though  the  first  wife  cannot  be  a  witness,  yet 
the  second  wife  may  after  proof  of  the  first  marriage ;  after  such 
proof  slie  would  be  competent  to  give  evidence  for  as  well  as  against 
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the  prisoner.  Such  was  the  law  of  Louisiana  when  Desgrange  was 
prosecuted  for  bigamy,  and  when  Zulime  was  forced  ipto  it  as  a  wit- 
ness. I  know  of  but  three  exceptions  to  the  incompetency  of  a  wife 
to  testify  against  a  husband  in  a  criminal  case ;  they  give  to  her  am- 
ple security  against  his  abuse.  She  is  a  competent  witness  in  an 
inquiry  against  her  husband,  upon  a  charge  which  affects 
[  •  578  ]  her  liberty  or  person.  Such,  for  *  instance,  as  a  prosecution 
for  a  forcible  marriage,  though  she  may  have  cohabited  with 
him.  2  Russ.  206 ;  Wakefield's  case,  4  How.  S.  T.  676 ;  Hawkins, 
P.  C,  B.  1 ;  C.  41,  §  13 :  or  she  may  be  a  witness  for  any  gross  in- 
jury committed  on  her  person.  Lord  Audley's  case,  1  S.  T.  393 ;  3 
How.  S.  T.  413 :  she  may  be  a  witness  if  he  beats  her,  to  protect 
herself  from  his  future  brutality.  Such  being  the  law,  the  deposition 
ascribed  to  Zulime  in  the  prosecution  against  Desgrange,  was  ille- 
gally taken,  and  it  cannot  be  used  for  any  purpose  relative,  certainly 
not  to  affect  the  rights  of  third  parties.  What  was  the  state  of  the 
prosecution  when  she  was  summoned  to  give  testimony  ?  There  had 
been  no  proof  of  Desgrange's  former  marriage.  There  was  proof  of 
his  having  married  her.  She  then  stood,  as  far  as  that  prosecution 
had  been  carried,  as  the  wife  of  Desgrange.  The  vicar-general  pre- 
siding in  it,  says,  not  being  able  to  prove  the  report  of  Desgrange's 
bigamy,  and  having  no  more  proofs  for  the  present,  let  all  proceedings 
be  suspended.  Under  such  circumstances,  the  mother  of  the  com- 
plainant, then  twenty-two  years  of  age,  was  called  upon  to  give  tes- 
timony  against  Desgrange.  He  had  imposed  upon  her,  it  is  true. 
She  had  parted  herself  from  him  on  account  of  it.  But  is  it  remarka- 
ble, being  the  father  of  two  of  her  children  then  alive,  that  she  should 
refuse,  when  forced  to  testify,  to  convict  him  of  an  offence,  the  pun- 
ishment of  which  was  stripes  and  the  galleys  ?  I  represent  the  paper 
precisely  as  it  is.  The  deposition  of  Zulime  was  illegally  taken 
there ;  it  is  so  here,  and  this  court,  in  making  up  its  opinion  in  this 
case,  should  not  have  considered  it  as  admissible  in  evidence. 

But  in  another  view  this  deposition  is  good  for  nothing.  It  places 
Zulime  in  an  inconsistent  position  with  herself,  and  it  is  opposed  by 
all  the  other  proofs  in  this  cause.  Its  utmost  weight,  in  respect  to 
her,  is  to  diminish  the  force  of  her  declaration,  in  respect  to  the  filia- 
tion and  legitimacy  of  her  cHild,  and  that  very  remotely.  Her  acts 
and  conduct  are  at  variance  with  the  deposition ;  the  last  was  taken 
when  she  had  been  for  some  time  separated  from  Desgrange,  avow- 
edly for  his  bigamy  in  marrying  her.  She  had  not  lived  with  him 
for  more  than  a  year,  and  did  not  at  any  time  afterwards  live  with 
him.  When  the  prosecution  of  Desgrange  began,  she  was  living  with 
her  family.     When  Desgrange  was  released  from  prison,  no  stepn 
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were  taken  by  either  for  a  reunion.  He  left  New  Orleans  immedi- 
ately upon  his  release  from  jail,  and  did  not  return  to  it  until  after 
the  vicar-general's  power  to  resume  the  prosecution  against  him  had 
ceased,  by  the  transfer  of  Louisiana  to  the  United  States.  He  is 
charged  in  the  prosecution  with  an  intention  to  leave  New  Orleans 
to  avoid  it.  He  did  so  instantly  upon  his  release  from 
•  prison.  He  returned  in  three  years ;  then  the  relations  of  [  *  579  ] 
man  and  wife  between  them  were  not  resumed,  nor  sought 
to  be  by  either.  On  the  contrary,  as  soon  as  it  could  be  done,  she 
prosecutes  him  in  her  maiden  name,  to  be  released  from  his  name,  and 
for  a  divorce.  A  judgment  was  given  in  her  favor.  The  deposition 
ascribed  to  her  neither  proves  nor  disproves  hLs  bigamy.  It  means, 
and  cannot  be  made  to  mean  any  thing  else,  than  that  Desgrange  and 
herself  had  been  married ;  that  she  had  left  him  on  account  of  reports 
of  his  bigamy ;  that  she  had  not  then  been  able  to  get  proofs  of  it ; 
that  it  then  gave  her  no  uneasiness ;  and  that  she  had  not  heard,  and 
did  not  believe,  that  he  had  three  wives.  In  the  condition  in  which 
she  stood  in  that  tribunal,  shall  what  she  there  was  induced  to  say 
to  save  Desgrange  from  disgracefol  punishment,  be  reUed  upon  to 
overturn  and  outweigh  all  the  other  evidence  in  the  cause,  of  her 
marriage  with  Clark ;  his  and  her  repeated  confessions  of  it  to  wit* 
nesses,  and  his  recognition  of  their  offspring  as  his  legitimate  child  ? 
It  is  remarkable,  too,  that  this  deposition,  as  well  as  others  in  this  ec» 
desiastical  record,  confirms  all  the  facts  related  by  Madame  Despau. 
Her  voyage  from  New  Orleans  to  the  north — the  object  of  it  — the 
time  when  it  was  made ;  the  arrest  and  imprisonment  of  Desgrange 
for  bigamy,  his  flight  from  New  Orleans,  though  not  in  the  way  sta* 
ted  by  her ;  the  subsequent  cohabitation  of  Clark  and  Zulime ;  that 
Clark  and  Zulime  were  in  Philadelphia  for  several  months,  in  the 
fall  of  1801,  and  spring  of  1802,  under  circumstances  involving  fa« 
miliar  relations  and  intercourse ;  that  they  thought  there  was  a  suffi* 
cient  cause  for  them  to  keep  the  marriage  secret,  Clark  having  been 
told  by  counsel  that  a  sentence  of  the  nullity  of  Zulime's  marriage 
with  Desgrange  must  be  obtained,  before  her  marriage  with  him 
could  be  safely  proclaimed.  Both  parties  have  repeatedly  declared 
that  they  were  secretly  married.  Clark,  from  the  birth  of  the  com- 
plainant, until  he  died,  in  all  of  his  conduct  to  her,  acted  consistently 
with  such  a  declaration.  He  frequently  declared  her  to  be  his  law- 
ful child.  No  one  doubts  that  he  made  a  will,  in  which  he  pro- 
claimed her  to  be  so,  making  her  his  universal  legatee,  whatever  may 
have  become  of  that  will  after  his  death.  Against  all  of  this  evi- 
dence, there  is  nothing  but  the  deposition  in  the  ecclesiastical  record, 
which  has  been  forced  in  evidence  in  this  cause,  contrary  to  law. 

28* 
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I  will  now  briefly  notice  two  other  papers  which  the  defendants 
were  permitted  to  use  as  evidence  in  this  cause  in  violation  of  every 
rule  for  its  admission.  One  of  them  is  the  record  of  a  suit  for  ali- 
mony, which,  it  is  said,  was  brought  by  the  mother  of  the  complain- 
ant, against  Desgrange,  in  1805.  The  other  is  a  proceeding 
[  *  580  ]  by  Mr.  Davis,  the  guardian  of  the  complainant,  *  against  the 
executors  of  Clark,  for  maintenance  during  her  infancy,  in 
which  she  is  termed  the  natural  child  of  Clark. 

The  petition  in  the  first  is  in  the  usual  formula  to  get  such  a  case 
before  the  court,  but  the  facts  averred  in  it  are  not  sworn  to.  It  is 
signed  by  counsel  in  behalf  of  the  petitioner,  but  without  more  to 
show  that  she  had  directed  it,  or  that  she  was  in  any  way  informed 
of  its  contents.  It  is  dated  about  the  time  of  the  complainants  birth. 
The  object  of  the  defendants,  in  introducing  this  paper,  is  to  show  that 
the  mother  of  the  complainant  admitted  herself  in  the  petition  to  be 
the  wife  of  Desgrange,  three  years  after  her  alleged  marriage  with 
Clark.  This  cannot  be  done.  Such  a  paper  would  not  be  admissi- 
ble in  a  suit  against  Zulime  herself.  It  cannot,  then,  be  so  in  any 
other  suit  between  other  parties.  The  petition,  in  such  a  case,  is  not 
admissible  in  another  suit  against  the  petitioner,  because,  not  being 
sworn  to,  its  language  is  regarded  as  merely  the  suggestion  of  coun- 
sel, made  for  the  purpose  of  bringing  in  a  defendant  to  answer.  An 
answer  in  chancery,  put  in  under  oath,  is  receivable  against  the  party 
who  swears  to  it ;  but  that  the  narrative  part  of  a  bill  in  equity,  or 
a  declaration  at  common  law  can  be  used  in  another  suit  against  the 
plaintiif  in  the  first,  has  never  been  decided.  The  reverse  has  repeat- 
edly been.  It  would  certainly  not  do,  in  the  artificial  and  technical 
modes  in  which  rights  are  prosecuted  in  courts  of  justice,  to  make  us 
answerable  for  the  manner  in  which  they  are  described  or  averred  by 
counsel.  If,  then,  the  mother  of  Zulime  would  not  be  bound  in 
another  suit  by  what  is  stated  in  the  petition  of  the  paper  in  ques- 
tion, it  must  be  admitted  that  the  paper  was  erroneously  used  as  evi- 
dence, to  effect  the  rights  of  her  child  in  this  suit. 

It  is  only  necessary  to  say  concerning  the  statement  in  the  pro- 
ceeding brought  by  Davis,  that  he  denies  upon  oath  that  he  author- 
ized his  counsel  to  say,  that  the  complainant  was  the  natural  child 
of  Clark, 

I  have  now  noticed  every  paper  which  has  been  brought  into  this 
suit  as  evidence.  My  views  of  each  of  them  are  sustained  by  cited 
authorities.  They  show  that  the  ecclesiastical  record,  and  every  pa- 
per in  connection  with  it,  and  the  records  for  alimony,  have  been 
forced  into  this  case  as  evidence  for  the  defendants  contrary  to  law 

Besides  these  papers,  the  defendants  have  no  other  evidence,  to 
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gainsay  the  proofs  which  the  complainant  has  given  of  her  father's 
marriage  with  her  mother,  her  right  to  marry  him  when  she  did  so, 
on  account  of  the  bigamy  of  Desgrange.  There  is  nothing  in  the 
record  making  it  doubtful  that  her  father  and  mother  repeatedly  ac- 
knowledged that  she  was  their  legitimate  child.  One  wit- 
ness,* and  one  only,  was  called  by  the  defendants  *  to  prove  [  *  581  ] 
that  on  one  occasion  Clark  spoke  of  her  to  him  as  a  natural 
child.  That  was  De  la  Croix.  He  says  that  Clark  spoke  of  her  as 
such  to  him.  His  testimony  cannot  be  allowed  to  outweigh  Clark's 
declarations,  to  Bellechasse,  Boisfontaine,  and  Mrs.  Harper,  that  she 
was  the  lawful  child  of  his  marriage  with  her  mother,  especially  when 
this  was  said  to  those  witnesses,  contemporarily  with  what  De  la 
Croix  says  Clark  said  to  him,  and  to  all  of  them  for  the  same  pur- 
pose. De  la  Croix  says  Clark  told  him  so,  when  he  asked  him  to 
become  her  tutor,  and  to  be  one  of  his  executors  to  that  will  in  which 
she  was  called  his  legitimate  child  and  universal  legatee.  The  other 
witnesses  speak  of  the  same  time  in  connection  with  that  will.  De 
la  Croix  says  he  saw  that  will  in  its  envelop  ;  Mrs.  Harper  saw  and 
read  it.  She  swears  that  Clark  spoke  of  her  in  it  as  his  legitimate 
child  and  universal  legatee.  Clark  spoke  again  of  that  will  to  his 
firiends  at  his  bedside  in  the  last  hour  of  his  life.  Their  testimony  is 
on  the  record.  It  is  full,  positive,  direct,  and  particular,  without  any 
difference  between  them.  The  credit  and  character  of  those  wit- 
nesses are  unimpeached.  The  defendants  attempted  to  assail  them, 
but  these  witnesses  examined  for  that  purpose,  one  and  all  of  them, 
declare  that  Bellechasse  and  Boisfontaine  were  persons  of  truth, 
honor,  and  standing.  No  one  has  attempted  to  assail  the  veracity 
of  Mrs.  Harper.  De  la  Croix's  statement  must  have  been  a  misun- 
derstanding of  Clark's  language.  If  not  so,  still,  it  must  yield  to  the 
testimony  of  three  witnesses,  to  each  of  whom  Clark  said  at  different 
times  in  connection  with  his  will,  that  Myra  was  his  legitimate  child, 
and  to  two  of  whom  he  admitted  his  mfarriage  with  her  mother. 

There  was  but  one  way  to  get  rid  of  the  force  of  the  complain- 
ant's evidence  in  support  of  her  legitimacy.  It  was  to  assail  the  in- 
tegrity of  her  witnesses.  The  way  in  which  that  was  attempted,  I 
have  shown  in  respect  to  Mesdames  Despau  and  Caillavet.  It  has 
succeeded  with  the  majority  of  the  judges  who  have  tried  this  cause 
with  me.  But  I  feel  authorized  to  say,  that  in  all  of  my  experience 
in  the  profession,  I  have  never  heard  of  witnesses  so  assailed  before 
and  upon  such  illegal  testimony ;  not  insufficient,  but  inadmissibly 
introduced  into  this  cause  for  that  purpose.  My  brother  Daniel  thinks 
as  I  do,  and  will  express  himself  accordingly.  Besides,  these  wit- 
nesses have  been  said  to  be  unworthy  of  credit,  when  in  the  most 
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important  particulars  of  their  testimony,  concerning  Clark's  marriage 
with  the  mother  of  the  complainant,  and  of  her  legitimacy,  they  are 
confirmed  by  other  disinterested  witnesses  to  whom  Clark  admitted 

both ;  not  once,  but  several  times  on  different  occasions. 
[  •  582  ]  These  persons  are  strangers  to  the  parties  in  this  suit,  •in 

all  of  those  relations  of  life  which  might  be  supposed  fb  in- 
cline them  to  favor  either.  They  have  not  any  connection  with  each 
other,  except  in  those  social  relations  which  made  them  companions 
and  the  intimate  friends  of  Clark.  They  have  lived  apart  at  remote 
distances  for  many  years  since  the  death  of  Clark,  knowing  nothing 
of  his  child,  except  as  she  was  seen  by  them  in  her  infancy,  receiving 
publicly  the  caresses  of  her  father,  and  hearing  from  him  his  acknowl- 
edgments that  she  was  his  legitimate  child.  Boisfontaine  tells  us, 
that  Clark  frequently  told  him,  after  Zulime's  marriage  with  Gardette, 
that  he  would  have  made  his  marriage  with  her  public,  if  that  barrier 
had  not  been  made,  and  frequently  lamented  to  him  that  it  had 
been  made,  but  that  she  was  blameless.  But  this  witness  shall  speak 
for  himself.  His  testimony  is  taken  from  the  record  without  the 
change  of  a  word. 

"  OotMTt  of  Probate. 

William  Wallace  Whitney,^ 
and  Myra,  his  wife,  I 

V.  f 

E.  O'Bbarne,  and  others.  J 

Interrogatories  to  be  propounded  to  witnesses  on  behalf  of  the 
complainants  in  this  cause :  -— 

1.  Were  you  acquainted  with  the  late  Daniel  Clark,  deceased,  of 
New  Orleans ;  if  so,  were  you  at  any  time  on  terms  of  intimacy 
with  him  ? 

2.  Did  the  said  Daniel  Clark  leave,  at  his  death,  any  child  ac- 
knowledged by  him  as  his  own  ?  If  so,  state  the  name  of  such  child ; 
whether  said  child  is  still  living ;  and,  if  living,  what  name  it  now 
bears  ;  as  also  state  when  and  where  and  at  what  times  said  acknowl- 
edgment of  said  child  was  made. 

3.  Have  you  any  knowledge  of  a  will  said  to  have  been  executed 
by  said  Clark,  shortly  before  his  decease ;  did  you  ever  read  or  see 
the  said  will,  or  did  Daniel  Clark  ever  tell  you  that  he  was  making 
said  will,  or  had  made  said  will  ?  If  so,  at  what  time  and  place  ; 
and  if  more  than  once ;  state  how  often  and  when  and  where. 

4.  If  you  answer  the  last  question  affirmatively,  state  whether  the 
said  Daniel  Clark  ever  declared  to  you,  or  to  any  one  in  your  pres- 
enoe,  the  contents  of  the  said  will ;  and  if  so,  state  the  whole  of  said 


DECEMBER  TERM,   185L  333 

Qaines  v.  Relf.    12  H. 

declarationSi  and  the  time,  place,  and  manner,  in  which  they  were 
made,  before  whom,  and  all  the  circumstances  which  occurred,  when 
such  declaration  was  made. 

5.  State  how  long  before  his  death  you  saw  the  said  Dan- 
iel *  Clark  for  the  last  time ;  how  long  before  his  death  he  [  *  583  ] 
spoke  of  his  last  will,  and  what  he  said  in  relation  to  his 
aforesaid  child. 

6.  State  whether  you  ever  heard  any  one  say  he  had  read  the  said 
will ;  if  so,  state  whom,  what  was  said,  and  whether  the  said  person 
is  now  living  or  not. 

(Signed.)  Wm.  W.  Worthington, 

For  Plaintiff. 
OrosS'Examined, 

1.  Each  witness  examined  and  answering  any  one  of  the  foregoing 
interrogatories,  is  desired  to  state  his  name,  age,  residence,  and  em- 
ployment ;  and  whether  he  is  in  any  manner  connected  with  or 
related  to  any  of  the  parties  to  the  suit,  or  has  any  interest  in  the 
event  of  the  same. 

2.  How  long  did  you  know  Daniel  Clark,  and  under  what  circum- 
stances ?  And  if  you  presume  to  state  that  Daniel  Clark  left  any 
child  at  his  decease,  state  who  was  the  mother  of  said  child,  and  who 
was  the  husband  of  that  mother.  State  all  tho  circumstances  fully 
and  in  detail,  and  whether  said  Clark  was  ever  married ;  and  if  so, 
to  whom,  when  and  where. 

3.  If  said  Clark  ever  acknowledged  to  you  that  he  supposed  him- 
self to  be  the  father  of  a  child,  state  when  and  where  be  made  such 
an  acknowledgment,  and  all  the  circumstances  of  the  recognition  of 
such  a  child  or  children,  and  whether  the  act  was  public  or  private. 

4.  Did  said  Clark  consider  you  as  an  intimate  Mend,  to  whom  he 
might  confide  communicatons  so  confidential  as  those  relating  to  his 
will  ?  If  ay,  state  what  you  know  of  your  own  personal  knowledge 
of  the  contents  of  said  will,  and  be  careful  to  distinguish  between 
what  you  state  of  your  own  knowledge,  and  what  firom  hearsay. 

The  defendants  propound  the  foregoing  interrogatories  with  a  full 
reservation  of  all  legal  exceptions  to  the  interrogatories  in  chief^ 
the  same  not  being  pertinent  to  the  issue,  and  the  last  of  said  inter- 
rogatories being  calculated  merely  to  draw  firom  the  witnesses  hear- 
say declarations. 

(Signed.)  L.  C.  Duncan, 

For  Defendants. 

In  pursuance  of  the  annexed  commission,  directed  to  me,  the 
undersigned,  justice  of  the  peace,  personally  appeared  Pierre  Baron 
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Boisfontaine,  who,  being  duly  sworn  to  declsure  the  truth,  on  the 
questions  put  to  them  in  this  cause,  in  answer  to  the  foregoing  inter- 
rogatories, says :  — 

1.  In  reply  to  the  first  interrogatory,  he  answers :  — 
I  was  acquainted  with  the  late  Daniel  Clark,  of  New  Orleans, 
and  was  many  years  intimate  with  him. 
[  *  584  ]  •  2.  In  reply  to  the  second  interrogatory,  he  answers :  — 
"  Mr.  Clark  left  at  his  death  a  daughter  named  Myra, 
whom  he  acknowledged  as  his  own  before  and  after  her  birth,  and  as 
long  as  he  lived.  In  my  presence  he  spoke  of  the  necessary  prepara- 
tion for  her  birth ;  in  my  presence  asked  my  brother's  wife  to  be 
present  at  her  birth ;  and  in  my  presence  proposed  to  my  sister  and 
brother-in-law,  Mr.  S.  B.  Davis,  that  they  should  take  care  of  her 
after  her  birth.  After  her  birth,  he  acknowledged  her  to  me  as  his 
own,  constantly,  and  at  various  places.  He  was  very  fond  of  her, 
and  seemed  to  take  pleasure  in  talking  to  me  about  her.  When  he 
communicated  to  me  that  he  was  making  his  last  will,  he  told  me  he 
should  acknowledge  her  in  it  as  his  legitimate  daughter.  The  day 
before  he  died,  he  spoke  to  me  about  her  with  great  affection,  and  as 
being  left  his  estate  in  his  last  will.  The  day  he  died,  he  spoke  of 
her  with  the  interest  of  a  dying  parent,  as  heir  of  his  estate  in  his 
last  will.  She  is  still  living,  and  is  now  the  wife  of  William  Wal- 
lace Whitney. 

3.  In  reply  to  the  third  interrogatory,  he  answers :  — 

About  fifteen  days  before  Mr.  Clark's  death,  I  was  present  at  his 
house,  when  he  handed  to  Chevalier  De  la  Croix  a  sealed  packet,  and 
told  him  that  his  last  will  was  finished,  and  was  in  that  sealed  packet 
About  ten  days  before  this,  he  had  told  me  that  it  was  done.  Pre- 
vious to  this,  commencing  about  four  months  before  his  death,  he 
had  often  told  me  he  was  making  his  last  will.  He  said  this  in  con- 
versations to  me  on  the  plantation,  and  at  his  house ;  and  I  heard 
him  mention  this  subject  at  Judge  Pitot's.  I  frequently  dined  at 
Judge  Pitot's,  with  Mr.  Clark,  on  Sundays.  The  day  before  he  died, 
he  told  me  that  his  last  will  was  below  in  his  office-room,  in  his 
little  black  case.     The  day  he  died,  he  mentioned  his  last  will  to  me. 

4.  In  reply  to  the  fourth  interrogatory,  he  answers :  — 

I  was  present  at  Mr.  Clark's  house,  about  fifteen  days  before  his 
death,  when  he  took  from  a  small  black  case,  a  sealed  packet,  handed 
it  to  Chevalier  De  la  Croix,  and  said,  my  last  will  is  finished ;  it  is 
in  this  sealed  packet  with  valuable  papers;  as  you  consented,  I  have 
made  you  in  it,  tutor  to  my  daughter.  If  any  misfortune  happens 
to  me,  will  you  do  for  her  all  you  promised  me ;  will  you  take  her  at 
once  from  Mr.  Davis  ?     I  have  given  her  all  my  estate  in  my  will. 
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an  annuity  to  my  mother,  and  some  legacies  to  friends;  you,  Pitot 
and  Bellechasse,  are  the  executors.  About  ten  days  before  this,  Mr. 
Clark,  talking  of  Myra,  said  that  his  will  was  done.  Previous  to 
this,  he  often  told  me,  commencing  about  four  months  before  his 
death,  that  he  was  making  his  last  will.  In  these  conversations,  he 
told  me  that  in  his  will  he  should  acknowledge  his  daughter 
Myra  *  as  his  legitimate  daughter,  and  give  her  all  his  prop-  [  *685  ] 
erty.  He  told  me  that  Chevalier  De  la  Croix  had  consented 
to  be  her  tutor  in  his  will,  and  had  promised,  if  he  died  before  doing 
it,  to  go  at  once  to  the  north,  and  take  her  from  Mr.  Davis  ;  that  she 
was  to  be  educated  in  Europe.  He  told  me  that  ChevaUer  De  la 
Croix,  Judge  Pitot,  and  Colonel  Bellechasse,  were  to  be  executors  in 
his  will.  Two  or  three  days  before  his  death,  I  came  to  see  Mr 
Clark  on  plantation  business ;  he  told  me  he  felt  quite  ill.  I  asked 
him  if  I  should  remain  with  him ;  he  answered  that  he  wished  me  to 
I  went  to  the  plantation  to  set  things  in  order,  that  1  might  stay  with 
Mr.  Clark,  and  returned  the  same  day  to  Mr.  Clark^  and  stayed  with 
him  constantly  till  he  died.  The  day  before  he  died,  Mr.  Clark, 
speaking  of  his  daughter  Myra,  told  me  that  his  last  will  was  in  his 
office-room  below,  in  the  little  black  case;  that  he  could  die  contented, 
as  he  had  insured  his  estate  to  her  in  the  will.  He  mentioned  his 
pleasure  that  he  had  made  his  mother  comfortable  by  an  annuity  in 
it,  and  remembered  some  friends  by  legacies.  He  told  me  how  well 
satisfied  he  was  that  Chevalier  De  la  Croix,  Judge  Pitot,  and  Belle- 
chasse, were  executors  in  it,  and  Chevalier  De  la  Croix,  Myra's  tutor 
About  two  hours  before  his  death,  Mr.  Clark  showed  strong  feelings 
for  said  Myra,  and  told  me  that  he  wished  his  will  to  be  taken  to 
Chevalier  De  la  Croix,  as  he  was  her  tutor  as  well  as  one  of  the  ex- 
ecutors in  it;  and  just  afterwards  Mr.  Clark  told  Lubin,  his  confi- 
dential servant,  to  be  sure,  as  soon  as  he  died,  to  carry  his  little  black 
case  to  Chevalier  De  la  Croix.  After  this,  and  in  a  very  short  time 
before  Mr.  Clark  died,  I  saw  Mr.  Relf  take  a  bundle  of  keys  from 
Mr.  Clark's  armoire,  one  of  which,  I  believe,  opened  the  little  black 
case ;  I  had  seen  Mr.  Clark  open  it  very  often.  After  taking  these 
keys  from  the  armoire,  Mr.  Relf  went  below.  When  I  went  below 
I  did  not  see  Mr.  Relf,  and  the  office-room  door  was  shut.  Lubin 
told  me  that  when  Mr.  Relf  went  down  with  the  keys  from  the 
armoire,  he  followed,  saw  him  then,  on  getting  down,  go  into  the 
office-room,  and  that  Mr.  Relf,  on  going  into  the  office-room,  locked 
the  office-room  door.  Almost  Mr.  Clark's  last  words  were  that  his 
last  will  must  be  taken  care  of  on  said  Myra's  account. 
6.  In  reply  to  the  fifth  interrogatory,  he  answers :  — 
I  was  with  Mr.  Clark  when  he  di^ ;  I  was  by  him  constantly  fox 
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the  last  two  days  of  his  life.  About  two  hours  before  he  died,  he 
spoke  of  his  last  will  and  his  daughter  Myra,  in  connection,  and 
almost  his  last  words  were  about  her,  and  that  this  will  must  be 
taken  care  of  on  her  account. 

6.  In  reply  to  the  sixth  interrogatory,  he  answers :  — 

When,  after  Mr.  Clark's  death,  the  disappearance  of  his 
[  *586  ]  last  •will  was  the  subject  of  conversation,  I  related  what 
Mr.  Clark  told«  me  about  his  last  will  in  his  last  sickness. 
Judge  Pitot  and  John  Lynd  told  me  that  they  read  it  not  many  days 
before  Mr.  Clark's  last  sickness ;  that  its  contents  corresponded  with 
what  Mr.  Clark  had  told  me  about  it ;  that  when  they  read,  it  was 
finished ;  was  dated  and  signed  by  Mr.  Clark ;  was  an  holographic 
will;  was  in  Mr.  Clark's  handwriting;  that  in  it  he  acknowledged 
the  said  Myra  as  his  legitimate  daughter,  and  bequeathed  all  his 
estate  to  her ;  gave  an  annuity  to  his  mother,  and  legacies  to  some 
friends ;  the  Chevalier  De  la  Croix  was  tutor  of  said  Myra,  his 
daughter ;  Chevalier  De  la  Croix,  Colonel  Bellechasse,  Judge  Pitot, 
were  executors.  Judge  Pitot  and  John  Lynd  are  dead.  The  wife 
of  William  Harper  told  me  she  read  it.  Colonel  Bellechasse  told  me 
that  Mr.  Clark  showed  it  to  him  not  many  days  before  his  last  sick- 
ness ;  that  it  was  then  finished.  Colonel  Bellechasse  and  the  lady, 
who  was  Madame  Harper,  are  living. 

In  reply  to  the  first  cross-interrogatory,  he  answers :  — 
My  name  is  Pierre  Baron  Boisfontaine ;  my  age  about  fifty-eight ; 
I  have  been  some  time  in  Madisonville ;  the  place  of  my  family 
abode  is  near  New  Orleans,  opposite  side  of  the  river ;  I  was  eight 
years  in  the  British  army;  I  was  several  years  agent  for  Mr.  Clark's 
plantations ;  since  his  death  have  been  engaged  in  various  objects ; 
I  now  possess  a  house  and  lots,  and  derive  my  revenue  firom  my 
slaves,  cows,  &c.  I  am  in  no  manner  connected  with,  or  related  to, 
any  of  the  parties  of  this  suit ;  I  have  no  interest  in  this  suit. 
In  reply  to  the  second  cros^interrogatory,  he  answers:  — 
I  knew  Daniel  Clark  between  nine  and  ten  years ;  I  knew  him  as 
the  father  of  Myra  Clark ;  she  was  born  in  my  house,  and  was  put 
by  Mr.  Clark,  when  a  few  days  old,  with  my  sister  and  brother-in- 
law,  Samuel  B.  Davis.  I  was  Mr.  Clark's  agent  for  his  various 
plantations ;  first,  the  Sligo  and  the  Desert,  then  the  Houmas,  the 
Havana  Point,  and  when  he  died,  of  the  one  he  purchased  of  Stephen 
Henderson.  He  respected  our  misfortunes,  knowing  that  our  family 
was  rich  and  of  the  highest  standing  in  St.  Domingo  before  the  revo- 
lution. The  mother  of  Myra  Clark  was  a  lady  of  the  Carriere 
family.  Not  being  present  at  any  marriage,  I  can  only  declare  it  as 
my  belief,  Mr.  Clark  was  her  husband.     To  answer  this  question  in 
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detail  as  is  demanded,  it  is  necessary  that  I  state  what  was  com- 
manicated  to  me.  It  was  represented  to  me  that  this  lady  married  Mr. 
Desgrange  in  good  faith ;  but  it  was  found  out  some  time  afterwards 
that  he  abeady  had  a  living  wife,  when  lady  Nee  Carriere  separated 
from  him.  Mr.  Clark,  some  time  after  this,  married  her  at  the  north. 
When  the  time  arrived  for  it  to  be  made  public,  interested 
•  persons  had  produced  a  false  state  of  things  between  [  *  587  ] 
them  ;  and  this  lady  being  in  Philadelphia  &nd  Mr.  Clark 
not  there,  was  persuaded  by  a  lawyer  employed,  that  her  marriage 
with  Mr.  Clark  was  invalid ;  which  believing,  she  married  Monsieur 
Gardette.  Some  time  afterwards,  Mr.  Clark  lamented  to  me  that 
this  barrier  to  making  his  marriage  public  had  been  created.  He 
spoke  to  me  of  hi^  daughter,  Myra  Clark,  from  the  first,  as  legitimate; 
and  when  he  made  known  to  me  that  he  was  making  his  last  will, 
he  said  to  me  that  he  should  declare  her  in  it  as  his  legitimate 
daughter.  From  the  above  I  believe  there  was  a  marriage. 
In  reply  to  the  third  cross-interrogatory,  he  answers :  — 
Mr.  Clark  made  no  question  on  this  subject  before  and  after  her 
birth,  and  as  long  as  he  lived  he  exercised  the  authority  of  a  parent 
over  her  destiny.  He  was  a  very  fond  parent ;  he  sustained  the  house 
of  Mr.  Davis  and  Mr.  Harper,  because  my  sister  had  her  in  care,  and 
Mrs.  Harper  suckled  her.  He  sustained  Harper  as  long  as  he  lived, 
and  conferred  great  benefits  on  my  brother-in-law.  He  spoke  of  her 
mother  with  great  respect,  and  frequently  told  me,  after  her  marriage 
with  Mr.  Grardette,  that  he  would  have  made  his  marriage  with  her 
public  if  that  barrier  had  not  been  made,  and  frequently  lamented  to 
me  that  this  barrier  had  been  made,  but  that  she  was  blameless.  He 
said  he  never  would  give  Myra  a  stepmother.  When,  in  1813,  he 
communicated  to  me  that  he  was  making  his  last  will  for  her,  he 
showed  great  sensibility  as  to  her  being  declared  legitimate  in  it. 
While  I  was  with  him  at  his  death-sickness,  and  even  at  the  moment 
he  expired,  he  was  in  perfect  possession  of  his  senses ;  and  no  parent 
could  have  manifested  greater  affection  than  he  did  for  her  in  that 
period.  Nearly  his  last  words  were  about  her,  and  that  his  will  must 
be  taken  care  of  on  her  account.  She,  the  said  Myra,  is  the  only 
child  Mr.  Clark  ever  acknowledged  to  me  to  be  his.  She  was  born 
in  July,  1806. 

In  reply  to  the  fourth  cross-interrogatory,  he  answers  :  — 
I  was  a  friend  of  that  confidential  character  from  the  time  of  said 
Myra's  birth.     Mr.  Clark  treated  me  as  a  confidential  firiend  in  mat- 
ters relating  to  her  and  his  afiairs  generally. 
In  reply  to  the  fourth  cross-interrogatory :  — 
J  have  stated  what  I  knew  concerning  Mr.  Clark's  last  wilL     My 
VOL.  XIX.  29 
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recollection  of  these  facts  is  distinct.  The  circumstances  connected 
with  them  were  of  such  a  character  that  my  recollection  of  them 
could  not  easily  be  impaired. 

(Signed.)  P.  Baron  Boisfontainb. 

Which  answers,  being  reduced  to  writing,  were  sworn  to  and 

signed  by  the  said  witness  in  my  presence ;  in  testimony 

[  •  688  ]  whereof  *  I  have  hereunto  affixed  my  hand  and  private  seal, 

at  the  parish  of  St  Tammany,  in  the  State  of  Louisiana, 

this  twenty-seventh  day  of  May,  eighteen  hundred  and  thirty-five. 

(Signed.)  David  B.  Morgan, 

Justice  of  the  Peace*  [l*  s.] 

A  true  copy  of  the  commission  for  interrogatories  (and  answers 
thereto)  propounded  to  Pierre  Baron  Boisfontaine  on  file  in  court  of 
probates  in  and  for  the  parish  and  city  of  New  Orleans, 

W.  F.  C.  DuPLEss^s, 

New  Orleans,  20th  April,  1840-  Register  of  Wills:' 

Bellechasse's  testimony  confirms  that  of  Boisfontaine  as  to  Clark's 
frequent  acknowledgments  that  Myra  was  his  legitimate  daughter 
Mrs.  Smyth,  formerly  Mrs.  Harper,  who  nursed  her,  does  the  same 
Each  of  them  also  speak  with  positiveness  concerning  the  will  of 
1813.  With  three  such  witnesses  to  sustain  them,  I  believe  that 
Mesdames  Despau  and  CaiUavet  have  spoken  the  truth  concerning 
Clark's  marriage  with  Zulime.  If  they  did  not,  the  testimony  of  Bel- 
lechasse,  Boisfontaine,  and  Mrs.  Smyth  is  the  most  remarkable  coin- 
cidence of  truth  with  falsehood  that  has  ever  happened,  and  it  can 
only  be  resisted  by  imputing  to  all  of  them  a  combination  to  perjure 
themselves  for  the  same  purpose.  That  no  one  has  said  or  can  be- 
lieve. Bellechasse  and  Boisfontaine  were  brought  into  this  case  as 
witnesses,  with  characters  of  their  own  to  command  belief  and  re- 
spect.  Neither  of  them  can  be  doubted,  for  the  defendant's  witnesses 
who  were  brought  to  assail  them,  could  only  answer  that  both  had 
always  been  honorable  men.  Mrs.  Smyth's  veracity  has  not  been 
questioned  in  any  way.  I  cannot  then  but  believe  that  the  paternity 
and  legitimacy  of  Myra  Clark  Gaines  has  been  fully  established,  as 
the  law  requires  it  to  be  done.  There  is  nothing  in  the  case  opposed 
to  it  but  those  doubts  and  suspicions  which  will  sometimes  bear  down 
truth,  in  its  relation  to  the  extraordinary  realities  of  life.  The  history 
of  Mrs.  Gaines  is  one  of  them.  It  has  been  made  more  so  by  the 
result  of  her  case  in  this  court. 

I  will  now  notice  two  other  points  which  were  urged  in  the  argu- 
ment of  this  case. 
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It  was  said  the  complainant  could  not  recover,  even  if  it  had  been 
proved  or  was  admitted  that  her  father  and  mother  were  married,  be- 
cause there  had  not  been,  before  that  marriage  took  place,  a  sentence 
of  the  nuUity  of  the  marriage  with  Desgrange. 

The  other  was,  supposing  Zulime  to  have  been  then  free  to  marry, 
and  that  she  did  marry  Clark,  it  was  a  clandestine  mar- 
riage, •which  has  no  civil  eifects  according  to  the  law  of   [  *  589  ] 
Louisiana,  to  give  to  the  issue  a  right  of  inheritance. 

An  inaccurate  translation  of  the  4th  Law,  of  the  20th  Tit,  of  the 
8th  Book,  of  the  Nueva  Recopilacion,  was  cited  in  support  of  the 
first.  It  shall  be  given  at  length,  followed  by  the  original,  and  with 
what  I  believe  to  be  a  correct  translation.  Without  doing  so,  the  in- 
application  of  the  law  to  this  case  would  not  be  seen. 

The  8th  Book,  Tit  20,  Law  4,  Nueva  Recopilacion,  as  translated 
and  cited,  reads  thus :  "  Should  a  woman,  either  married  or  even  only 
publicly  betrothed,  before  Our  Holy  Mother  the  Church,  commit 
adultery,  although  she  should  allege  and  show  that  her  marriage  is 
null  and  void,  either  on  account  of  near  relationship  by  consanguin- 
ity, or  affinity  within  the  fourth  degree,  or  because  one  of  the  spouses 
was  previously  bound  by  another  marriage,  or  had  made  a  vow  of 
chastity,  or  was  about  entering  a  religious  community  or  had  some 
other  reason  — yet  for  all  this  she  is  not  to  be  allowed  to  do  what  is 
forbidden ;  and  she  cannot  prevent  her  husband  from  bringing  a  suit 
for  adultery,  both  against  her  and  the  adulterer,  as  if  the  marriage 
wtts  not  a  true  one.  We  decree  against  such  persons,  whom  we 
consider  as  having  committed  adultery,  {que  habemos  por  adulterosy) 
the  law  of  the  fuero  be  strictly  followed,  which  treats  about  adulter- 
ers, and  is  the  first  law  of  this  title."  See  Nueva  Rec,  Book  8, 
Tit  20,  Law  4. 

The  original  is  as  follows :  — 

Lev  IIIL     Que  la  desposada  que  comete  adulterio,  no  se  escusa  por 
dezir  que  el  matrimonio  fue  ninguno  y  no  valio. 

Si  alguno  muger  estando  con  alguno  casada,  o  desposada  por  pa- 
labras  de  presente  en  haz  de  la  sancto  madre  Iglesia  cometiere  adul- 
terio, que  aungue  se  diga  y  prueue  por  algunas 
[Don  Fernando,  y  DoBa  causas  y  razones  q'  el  dicho  matrimonio  fue  nin- 

Juana  en  !as  dichas  ley  t  «      .  a  •    •  j    j 

es  de  toto    Cap  31 1      SP^^^  "^'*  P^'  ^®^  panentcs  en  cosangmnidad,  o 

afinidad,  dentro  del  quarto  grado,  hora  porque 
qualquiera  dellos  sea  obligado  antes  a  otro  matrimonio,  o  aya  facho 
voto  de  estidad  o  de  entrar  en  religion,  o  por  otra  cosa  alguna,  pues 
ya  por  ellos  no  q'  do  de  fazer  lo  q'  no  deuia,  q'  por  esto  no  se  escusen 
a  que  el  marido  pueda  €u:usar  de  adulterio,  asi  ala  muger  como  al 


^ 
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adultero,  como  si  el  matrimonio  fuesse  verdadero.  Y  mandamos, 
q'  eaestas  tales  q'  assi  auemos  por  adulteros,  j  en  sus  bienesjse  execute 
lo  contenido  en  la  ley  del  fiiero  de  las  leyes,  que  fabla  de  los  que  come- 
ten  de  delicto  de  adulterior,  que  es  la  primera  deste  titulo* 

[  •  590  1  *  [Correct  Translation.] 

Law  IV.  That  the  married  woman  who  commits  adultery^ 
cannot  excuse  herself  by  saying  that  the  matrimony  was  null  and 
void. 

If  any  woman,  being  married  to  a  man,  or  engaged  by  word  de 
prcBsentij  in  the  face  of  the  holy  mother  church,  shall  commit  adul- 
tery, and  shall  say  and  prove,  by  certain  causes  and  reasons,  that  the 
said  matrimony  was  null,  either  because  the  contracting  parties  were 
related  by  consanguinity  or  affinity  within  the  fourth  degree,  or  be- 
cause either  of  them  may  have  before  contracted  the  obligation  to 
marry  another  person,  or  may  have  made  vow  of  chastity,  or  to  enter 
into  any  religious  order,  or  for  some  other  reason,  on  which  account 
they  were  not  willing  to  do  what  they  ought  not  to  do,  nevertheless 
these  reasons  are  not  such  as  to  prevent  the  husband  from  accusing 
as  well  the  wife  as  the  adulterous  man,  the  same  as  if  the  marriage 
had  been  valid.  And  we  order  that,  with  regard  to  these  persons, 
whom  we  hold  to  be  adulterers,  and  likewise  with  regard  to  their 
goods,  there  shall  be  executed  what  is  prescribed  in  the  law  fuero  de 
las  leyes ;  which  relates  to  those  who  commit  the  crime  of  adultery. 

Recopilacum  de  las  leyesj  Libro  FZZX,  TihUo  XX,  de  las  aduUe* 
rioSj  incestos  y  esturpros. 

I  write  diffidently  upon  such  subjects,  but  not  without  due  care. 
The  result  of  my  examination  is,  that  the  law  just  given  has  no  bear- 
ing upon  this  case. 

It  has  not  so,  in  the  first  place,  because  the  penalties  to  be  imposed 
by  it  can  only  be  applied  to  one  who  has  been  charged  and  convicted 
of  adultery,  upon  an  authorized  accusation.  By  that  is  meant,  such 
as  the  laws  of  Spain  permit  to  be  made  against  an  adulterer  or  adul- 
teress, only  by  certain  persons,  and  within  fixed  times.  The  Spanish 
law  for  such  a  purpose  is  as  fixed  as  is  the  punishment  of  the  offence. 
It  does  not  permit  the  charge  to  be  made  by  any  or  every  one.  Cer- 
tain persons  are  named  who  may  make  it,  and  another  can  only  do 
so  when  the  scandal  has  become  notoriously  offensive  to  public  purity 
and  morals. 

I  shall  cite  firom  the  Institutes  of  Asso  Y.  Maniel,  illustrated  by 
Palacios,  having  the  original  work  and  Joftnson's  translation  before 
me.     And  I  do  so  because  I  find  the  translation  introduced  into 
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« 


White's  Recopilacion  is  frequently  cited  in  Louisiana,  and  is  so  by 
one  of  the  learned  judges  who  sat  in  this  case  in  the  circuit  court 

"  While  the  marriage  is  not  dissolved  by  the  sentence  of  the 
church,  the  father,  the  adulteress,  her  brother,  paternal  and  maternal 
uncles  were  legitimate  accusers  of  the  adulterer,  and,  for  sixty  days 
after  a  dissolution,  either  of  them  may  accuse. 

•  Whilst  the  marriage  continued,  if  the  adultery  is  pub-  [  *  591  ] 
lidy  scandalous,  any  one  belonging  to  the  town  may  accuse, 
and  for  four  months  afterward. 

If  the  husband  dies,  the  accusation  may  be  made  in  six  months 
after,  computing  from  the  day  when  the  crime  was  committed. 

So,  whilst  the  married  persons  were  united,  five  months  were 
allowed  for  an  accusation,  unless  force  was  used,  and  then  the 
ravisher  might  be  charged  at  any  time  within  thirty  years. 

An  accusation  made  after  the  times  stated,  might  be  avoided  by 
the  accused  by  such  an  exception.  It  was  another  available  excep- 
tion if  the  wife  could  prove  she  had  committed  the  offence  with  the 
consent  of  her  husband ;  so,  if  knowing  the  adultery,  he  continues  to 
cohabit  with  his  wife.     Nor  could  he  accuse  after  having  said  before 

e  judge  that  he  did  not  wish  to  accuse  his  wife.  After  accusation 
and  an  acquittal  for  want  of  proofs,  the  prosecution  could  not  be 
renewed.  A  husband  of  bad  habits  and  dissolute  character  could 
not  accuse."  I  do  not  notice  the  note  by  Palacios  to  the  text,  from 
which  the  citation  has  just  beeh  made,  because  it  does  not  particu- 
larly bear  upon  the  point  in  question.  PaladoB  mo  recula  ilus  lix 
da;  Tomo  Segundo;  Sep.  Ed.  150. 

I  have,  however,  been  more  particular  in  citing  the  law  for  such 
accusations,  that  it  may  be  seen,  as  the  mother  of  the  complainant 
was  never  accused  of  adultery  according  to  law,  that  she  cannot  be 
charged  now  with  being  an  adulteress,  to  bring  upon  herself  or  her 
child  any  of  the  consequences  which  might  have  resulted  to  both,  if 
she  had  been  convicted  under  the  4th  Law,  in  Title  20,  of  the  8th 
Book,  of  Nueva  Recopilacion.  But  had  she  been  so,  the  law  fuero 
de  las  hyes^  by  which  she  would  have  been  punished,  does  not  declare 
a  child  that  she  may  have  had,  illegitimate.  That  can  only  be  done 
in  another  proceeding,  in  which  it  shall  be  proved  that  such  child 
was  the  conception  of  an  adulterous  connection. 

Further,  a  brief  analysis  of  the  law  will  show  that  it  has  no  rela- 
tion to  the  purpose  for  which  it  was  cited. 

It  provides  for  five  specific  causes  of  canonical  impediments  for 
which  a  marriage  may  be  invalidated  or  pronounced  null,  with  a 
general  provision  for  others  of  a  like  kind,  without  mentioning  any 
civil  disability  for  which  a  marriage  is  null  and  void,  and  declares 

29* 
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tjiat  a  married  woman,  for  such  causes  of  canonical  impediment, 
even  though  her  marriage  on  account  of  them  was  not  valid,  should 
not  prevent  the  husband  of  that  invalid  marriage  from  accusing  her 
of  adultery,  and  the  person  also  with  whom  she  may  have  offended. 
And  pronounces  them  adulterers  '<  upon  whom  shall  be  exe^ 
[  *  592  ]  cuted  what  is  prescribed  in  the  *  law  fuero  de  las  leyeSy 
which  relates  to  those  who  commit  the  crime  of  adultery." 

I  mention  the  impediments  in  the  order  that  they  are  in  the  case. 
Consanguinity  or  affinity  within  the  4th  degree,  a  contract  to  marry 
another  person,  a  vow  of  chastity,  or  one  to  enter  into  any  religious 
order. 

The  error  of  the  first  translation  is  a  misapprehension  of  the  origi- 
nal in  respect  to  the  contract  to  marry  another  person.  The  words 
in  the  original  are :  '^  Hora  porque  qualquiera  dellos  sea  obligado 
antes  a  otro  matrimonio."  They  are  rendered  :  "  Or  because  one  of 
the  spouses  was  previously  bound  by  another  marriage."  They 
should  have  been:  "  Or  because  either  of  them  may  have  before  con- 
tracted the  obligation  to  marry  another  person." 

The  difference  between  the  two  is,  that  the  mistranslation  substi-^, 
ttttes  for  a  contract  or  obligation  to  marry,  which  does  not  excuse 
the  woman  from  the  charge  of  adultery,  though  it  may  make  her 
marriage  invalid,  an  actucd  marriage  disregarded  by  her  from  hex 
marriage  with  another,  which  is  bigamy,  and  which  being  imputed 
to  the  complainant's  mother,  is  said  to  make  her  illegitimate,  be- 
cause, when  she  married  Clark,  there  had  not  been  a  sentence  of  the 
nullity  of  the  marriage  with  Desgrange. 

The  law  of  which  we  are  speaking  is  one  which  declares  that  cer- 
tain criminal  impediments  to  marriage,  mentioning  only  some  of 
them,  shall  not  excuse  a  woman  from  being  an  adulteress,  when  she 
has  been  either  "  married  or  betrothed  before  the  holy  mother,  the 
church."  But  bigamy  is  not  an  impediment  in  the  sense  in  which 
that  word  is  used  canonically  in  respect  to  marriage.  It  is  a  civil 
objection,  because  one  already  married,  and  that  marriage  not  being 
dissolved  by  death  or  the  operation  of  law,  neither  of  the  parties  to  it 
can  contract  marriage  with  another  without  being  guilty  of  the 
offence  of  bigamy,  which  is  punished  by  the  Spanish  law  as  an 
offence,  differently  from  what  adultery  is,  and  with  the  severest  pen- 
alties. Had  it  been  intended  that  a  marriage  with  a  bigamist  should 
make  a  woman  an  adulteress,  if,  upon  finding  out  the  imposition 
upon  her,  she  shall  abandon  the  impostor  and  marry  another,  it  would 
have  been  so  declared.  But  that  is  not  done,  and  therefore  the  4th 
law  of  the  20th  title  of  the  8th  book  of  the  Nueva  Becopilacion  can- 
not be  applied  in  this  case. 
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But  there  was  in  the  argument  a  further  misapprehension  of  the 
ecclesiastical  law  of  Spain  in  respect  to  the  cases  of  marriage  for 
which  sentence  of  nullity  were  necessary,  before  the  marriage  was 
considered  as  legally  dissolved  or  only  partially  so  for  separation  a 
mensd  et  thoro.  Such  sentences  were  so,  only  in  cases  of 
canonical  impediments,  whether  they  were  such  as  *  made  [  *  593  ] 
the  mairiage  void  or  voidable.  But  in  the  case  of  an  ob- 
jection to  the  validity  of  a  marriage  on  account  of  a  civil  disability, 
and  not  a  canonical  impediment,  no  declaratory  sentence  of  nullity 
is  absolutely  necessary.  The  most  familiar  instances  of  the  last 
found  in  the  books  is,  when,  at  the  time  of  a  second  marrictge,  one 
of  the  parties  had  been  previously  legally  married,  and  that  marriage 
not  dissolved  by  death  or  the  operation  of  law.  Such  was  the  mar- 
riage of  the  complainant's  mother  with  Desgrange. 

In  such  cases,  the  marriage  being  void  from  its  beginning,  on  ac- 
count of  the  bigamy,  it  is  not  necessary  that  there  should  be  a  de- 
claratory sentence  of  nullity  to  reinstate  the  party  imposed  upon  in  all 
the  rights  of  a  single  person,  or  unmarried  condition.  Where  there 
is  bigamy,  there  is  never  a  complete  marriage,  it  being  only  an  abuse 
of  the  forms  of  marriage  in  violation  of  the  ecclesiastical  and  civil 
law,  which  declares  ^'that  marriage  is  null  where  either  of  the  parties 
stand  already  married  to  another  person,  for,  as  one  cannot  be  mar- 
ried to  two  persons  at  once,  the  marriage  to  the  first  being  valid,  the 
other  must  be  void." 

It  is  true,  in  such  cases,  the  ecclesiastical  court  may  be  resorted  to 
by  the  party  imposed  upon,  to  get  a  declaration  from  it  that  the  mar- 
riage is  void,  but  not  on  account  of  its  being  a  matrimonial  cause 
exclusively  of  ecclesiastical  cognizance,  because,  as  Palacios  says, 
that  the  causes  or  trials  of  those  who  contract  a  second  marriage 
during  the  life  of  the  first  wife,  are  by  a  royal  circular  of  the  5th 
February,  1770,  L.  10,  tit  28,  Ub.  12,  Neu.  Recop.,  declared  exclu- 
sively of  royal  or  lay  and  military  jurisdictions,  according  to  the  per- 
sons who  may  offend ;  but  that,  by  the  royal  decree  of  the  10th  De- 
cember, 1781,  (which,  however,  does  not  appear  in  the  Neu.  Rec.,) 
the  ecclesiastical  jurisdiction  may  also  take  cognizance  of  the  mode, 
and  for  the  reason  expressed  by  the  same  decree.  White,  Rec.  1, 46, 
note  28.  But  it  is  optional  to  the  party  to  make  such  an  application 
to  the  ecclesiastical  court,  and  if  it  be  done,  the  question  of  the  va- 
lidity of  the  marriage  will  be  raised,  and  whatever  sentence  the  court 
may  give  will  be  binding.  But  if  convinced  of  the  bigamy,  the  vic- 
tim of  it  may  voluntarily  withdraw  firom  cohabitation  with  the 
bigamist.  For  doing  so,  no  penalty,  ecclesiastical  or  otherwise,  is 
incurred,  nor  any  for  marrying  again  without  a  sentence  of  the  nullity 
of  such  vicious  marriage. 
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It  has,  however,  been  suggested  if,  in  a  marriage  void  for  bigamy, 
a  party  shall  be  allowed  to  withdraw  from  it,  without  a  sentence  of 
nullity  being  obtained,  that  the  obligation  of  marriage  will  be  im- 
paired. The  answer  is,  that  experience  shows  the  contrary,  as  the 
suit  which  is  allowed  in  such  cases  for  the  restitution  of 
[  *  594  ]  conjugal  rights,  at  the  instance  of  the  party  who  has  *  been 
left,  is  sufficient  to  prevent  such  abuse,  and  to  preserve  the 
integrity  of  marriage.  In  such  a  suit,  the  husband  or  wife,  as  the 
case  may  be,  alleges  that  the  party  proceeded  against,  has  withdrawn 
from  cohabitation,  and  asks  that  the  defendant  may  be  compelled  to 
return  to  it  The  process  to  compel  an  answer  is  vindicatory  if  the 
defendant  is  contumacious.  When,  however,  the  party  answers,  the 
mamage  can  be  denied ;  or  if  there  had  been  a  vaUd  mairiage,  other 
causes  being  sufficient  to  justify  a  separation  a  mensd  et  thoro^  can 
be  pleaded  in  bar  of  the  suit  If,  in  such  a  suit,  the  validity  of  the 
marriage  is  affirmed,  the  defendant  is  compelled  to  return  to  cohab* 
itation.  Again,  the  law  for  punishing  bigamy  prevents  parties  from 
marrying  in  such  cases,  unless  the  proof  that  it  was  committed 
against  them  is  certain  and  conclusive. 

In  conclusion  upon  this  point,  the  law  declares  that  bigamy  makes 
a  marriage  void  as  if  it  never  had  been,  replaces  the  parties  as  they 
personally  were  before  such  a  connection,  and  though  it  may  be  ex- 
pedient to  have  a  sentence  of  its  nullity  declared  for  the  purpose  of 
restoring  rights  of  property,  it  is  not  necessary  to  enable  the  party 
imposed  upon  to  marry  again.  Every  thing  concerning  property  or 
marital  rights,  when  such  a  sentence  has  been  given,  returns  hinc 
inde  to  its  former  condition.  But  the  sentence  in  such  cases  is  not  a 
divorce  or  dissolution  of  the  marriage,  for  that  cannot  be  dissolved 
which  was  never  contracted,  but  it  is  a  declaration  that  it  was  null 
and  void  from  the  beginning,  and  that  the  party  is  free  from  any 
bond  of  marriage,  and  had  and  hath  the  liberty  and  freedom  of  mar- 
rying with  another  person.  Not  that,  as  a  consequence  of  the  sen- 
tence, the  party  has  a  right  to  marry  another  person,  but  had  a  right 
before  the  sentence  of  nullity  was  announced,  on  account  of  the 
marriage  having  been  void  from  the  beginning.  Duchess  of  Cleve- 
land's case  against  Fielding,  in  the  arches  court  of  Canterbury. 

Such  is  the  fixed  form  in  ecclesiastical  proceedings  for  a  sentence 
of  the  nullity  of  a  marriage  on  account  of  bigamy. 

It  now  only  remains  for  me  to  notice  the  other  objection  against 
the  right  of  the  complainant  to  recover.  It  is,  that  as  the  marriage 
of  Clark  with  her  mother  was  clandestine,  that  it  illegitimates  her 
for  the  purposes  of  inheritance.  I  shall  not  speak  of  the  general  or 
particular  consequences  of  clandestine  marriages  under  the  Spanish 
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law,  as  the  facts  of  the  case  do  not  seem  to  me  to  make  it  pertinent. 
All  that  may  have  been  said  upon  this  point  as  to  the  effect  of  such 
a  marriage  in  Louisiana,  upon  the  parties  and  upon  children,  can 
have  no  influence  upon  the  children  of  marriages  validly  contracted 
in  another  political  sovereignty. 

The  objection  assumes  that  the  marriage  of  Clark  and 
Zulime  *  in  Philadelphia,  in  some  way  or  other,  but  not  [  *  595  ] 
definitely  stated,  was  subject  on  account  of  the  domicile  of 
the  parties  in  Louisiana,  to  its  laws  prohibiting  clandestine  mar- 
riages. In  other  words,  that  a  secret  marriage  lawfully  contracted 
by  persons  in  transitu^  in  a  sovereignty  in  which  such  a  marriage  is 
not  prohibited,  will  not  give  legitimacy  to  the  offspring  within  the 
jurisdiction  of  the  domicile  of  the  parents,  if  it  be  kept  secret  there. 

The  right  of  persons  to  marry  in  every  country  where  they  may 
happen  to  be,  is  not  denied,  if  there  be  no  impediment  there  or  in  the 
condition  of  the  parties  in  respect  to  the  law  of  their  domicile  to  pre- 
vent them  from  contracting  marriage.  Before,  then,  the  validity  of 
the  marriage  of  the  complainant's  father  with  her  mother  in  PhUadel- 
phia,  can  be  denied,  it  must  be  shown  that  they  could  not  contract  it 
on  account  of  a  legal  disability  either  there  or  in  Louisiana.  The 
first  is  not  pretended.  The  only  objection  to  it  is  that  she  was  pre- 
viously married  to  Desgrange.  That  cannot  prevail,  for  I  think  it 
has  been  shown  that  Zulime's  marriage  was  void  on  account  of  his 
bigamy  in  marrying  her,  and  that  she  had  the  right,  without  any  sen^ 
tence  of  its  nullity,  to  marry  another,  either  in  Louisiana  or  else- 
where. It  b  certain  that  in  such  a  case  of  bigamy,  she  could  marry 
again  in  Pennsylvania.  Their  offspring  there  would  be  legitimate. 
It  cannot  be  made  otherwise,  because  their  child  happened  to  be  born 
in  Louisiana.  Le^timacy  is  the  lawful  consequence  of  lawful  mar- 
riage, and  it  cannot  be  taken  away  by  any  subsequent  misconduct 
of  parents  in  respect  to  the  marriage  itself.  Heirship,  or  the  right  of 
legitimate  children  to  inherit  from  deceased  parents,  depends  upon 
the  law  of  the  place  where  the  property  may  be.  Parents  cannot 
change  it,  except  as  they  may  do  so  according  to  law.  .  This  being 
so,  their  misconduct  cannot  affect  the  right  of  a  child  to  inherit  or  its 
legitimacy  for  such  a  purpose,  though  it  may,  in  many  particulars, 
affect  their  own  rights  as  to  each  other,  and  as  to  their  property. 
Concealment,  in  Louisiana,  of  a  marriage  elsewhere  by  persons  dom- 
iciled there,  might  very  weU  affect  such  rights,  or  the  parties  to  it  as 
relate  to  property  parted  with  by  either  whilst  they  mutually  con- 
cealed their  marriage.  But  it  would  not  do  so  because  there  was  no 
marriage  between  them,  but  from  their  not  holding  themselves  out  to 
the  community  as  man  and  wife.    It  is  their  duty  to  do  that  by  the 
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ordinary  indicia  of  the  relation.  If  they  do  not,  they  must  bear  the 
consequences  in  respect  to  property  and  other  matters  which  may 
concern  them,  from  their  misconduct  But  as  regards  their  children, 
as  they  are  legitimate  according  to  the  lex  loci  of  the  marriage  for  aU 
purposes,  and  to  inherit  that  portion  which  the  law  gives 
[  *  596  ]  them  of  the  *  estate  of  deceased  parents,  they  cannot  be 
affected  in  any  way  by  their  parents'  concealment  of  their 
marriage,  if  it  shall  be  proved  to  have  been  valid  where  it  was  con- 
tracted. The  rule  in  such  cases  is,  that  where  the  marriage  is  valid 
by  the  lex  loci^  it  will  generally  be  held,  not  universally,  valid  every- 
where for  the  purposes  of  inheritance.  If  invalid  there,  it  will  gener- 
ally, not  universally,  be  held  invalid  everywhere.  But  in  either  case, 
the  exceptions  grow  out  of  law.  They  must  be  shown  to  exist  as 
such  before  the  right  of  heirship  can  be  excluded. 

The  case  of  Le  Breton  v.  Noughet,  3  Mart.  60,  cited  for  a  contrary 
purpose,  is  absolutely  decisive  of  the  reverse.  It  sustains,  inferen- 
tially,  the  view  of  the  right  of  the  inheritance  of  children  under  a  valid 
marriage  contracted  out  of  Louisiana,  and  directiy,  the  right  of  the 
husband  to  a  marital  portion,  though  he  violated  the  laws  of  Louis- 
iana in  running  away  with  an  heiress  in  her  infancy  to  marry  her  in 
another  sovereignty.  The  mother,  too,  of  his  wife,  was  declared  to 
be  her  forced  heir  after  the  daughter's  death,  only  because  the  latter 
left  no  child  of  her  own.  That  case  only  decides  this,  that  conjugal 
rights  of  property  in  cases  of  marriages  out  of  the  State  of  Louisiana, 
the  parties  being  domiciled  there,  depend  upon  the  laws  of  the  domi- 
cile. That  is  strictiy  the  case  everywhere.  But  the  filial  right  is  not 
the  conjugal  The  law  gives  both,  and  both  are  protected  and  meas- 
ured according  to  law. 

Until  it  can  be  shown  that  there  is  a  law  of  Louisiana  excepting 
the  child  of  a  lawful  marriage  in  Pennsylvania  from  the  rights  of 
heirship  in  the  first,  on  account  of  the  domicile  of  the  parents  at  the 
time  of  such  marriage,  the  child's  right  of  inheritance  cannot  be 
denied. 

I  have  searched  in  vain  all  of  the  codes  of  Spain  and  of  Louisiana 
for  such  a  law.  I  have  earnestly  sought  in  judgments  of  the  courts 
both  of  Spain  and  Louisiana  for  such  an  one.  Nothing  can  be  found 
in  either  concerning  such  a  proposition.  I  think,  then,  that  I  run  no 
judicial  risk  in  saying  that  there  is  nothing  in  the  way  of  law  to  be 
found  interfering  with  the  right  of  M yra  Clark  Gaines  to  the  heirship 
of  such  portion  of  her  father's  estate  as  the  law  of  Louisiana  gives  to 
an  only  legitimate  child. 

Something  was  said  that  her  right  to  recover  was  barred  by  the 
statutes  of  prescription  of  Louisiana.     If  her  right  under  them  shaU 
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be  measured  by  the  proofs  of  the  time  of  her  birth,  she  is  not  barred. 
If  from  the  time  of  the  illegal  disposition  or  sale  of  her  father's  estate 
by  his  executors,  she  is  not  so.  If  from  the  character  in  which  she 
e;ues  to  establish  a  right  of  inheritance,  there  is  no  statute  of  prescrip- 
tion to  bar  her  rights. 

Those  of  us  who  have  borne  our  part  in  the  case  will  pass 
•  away.  The  case  will  live.  Years  hence,  as  well  as  now,  [  *  597  ] 
the  profession  will  look  to  it  for  what  has  been  ruled  upon 
its  merits,  and  also  for  the  kind  of  testimony  upon  which  these  merits 
were  decided.  The  majority  of  my  brothers  who  give  the  judgment 
stand,  as  they  well  may  do,  upon  their  responsibility.  I  have  placed 
myself  alongside  of  them,  humbly  submitting  to  have  any  error  into 
which  I  may  have  fallen  corrected  by  our  contemporaries  and  by  our 
professional  posterity. 

The  case  itself  presents  thought  for  our  philosophy,  in  its  contem- 
plation of  all  the  business  and  domestic  relations  of  life. 

It  shows  the  hollowness  of  those  friendships  formed  between  per- 
sons in  the  greediness  of  gain,  seeking  its  gratification  in  a  disregard 
of  all  those  laws  by  which  commerce  can  only  be  honestly  and  re- 
spectably pursued. 

It  shows  how  carelessness  in  business  and  secret  partnerships  to 
conduct  it  with  others  who  are  willing  to  run  the  risk  of  unlawful 
adventures,  may  give  to  the  latter  its  spoils,  and  impoverish  those 
whose  capital  alone  gave  consequence  to  the  concern. 

It  shows  how  a  mistaken  confidence  given  to  others  by  a  man  who 
dies  rich,  may  be  the  cause  of  diverting  his  estate  into  an  imputed 
insolvency,  depriving  every  member  of  his  family  of  any  part  of  their 
inheritance. 

We  learn  from  it  that  long-continued  favors  may  not  be  followed 
by  any  sympathy  from  those  who  receive  them,  for  those  who  are 
dearest  to  our  affections. 

It  shows  if  the  rufiian  takes  life  for  the  purse  which  he  robs,  that  a 
dying  man's  agonies,  soothed  only  by  tears -and  prayers  for  the  hap- 
piness of  a  child,  may  not  arrest  a  fraudulent  attempt  to  filch  from 
her  her  name  and  fortune. 

We  can  learn  from  it,  too,  that  there  is  a  kindred  between  virtue 
and  lasting  respectability  in  life ;  and  that  transgressions  of  its  pro- 
prieties or  irregular  yieldings  to  our  passions  in  forming  the  most 
interesting  relation  between  human  creatures,  are  most  likely  to  make 
them  miserable,  and  to  bring  ruin  upon  children. 

I  do  not  know  from  my  own  reasoning  that  the  sins  of  parents  are 
visited  upon  children,  but  my  reason  does  not  tell  me  that  it  may  not 
be  so.     But  I  do  know,  from  one  of  those  rays  shot  from  Sinai,  that 
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it  is  said  for  the  offence  of  idolatry :  ^'  I,  the  Lord  God,  am  a  jealous 
Grod,  and  visit  the  sins  of  the  fathers  upon  the  children  unto  the  third 
and  fourth  generations  of  them  that  hate  me,  and  show  mercy  unto 
'lliousands  of  those  who  love  me  and  keep  my  commandments."  It 
may  be  so  for  other  offences.  If  it  be,  let  the  victim  submissively 
recognize  him  who  inflicts  the  chastisement,  and  it  may  be  the  begin- 
ning of  a  communion  with  our  Maker,  to  raise  the  hope  of  a  richer 
inheritance  than  this  world  can  give  or  take  away. 

24  U.  568 ;  6  Wal.  642. 
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Thb  United  States^  Appellants,  v.  Joseph  Hughes. 

13  H.  I. 

Wfaero  a  oonceEsion  was  made  by  the  Spanish  goyemor  of  Lomsiana  in  1799,  and  no  aarrej 
was  made  and  no  possession  taken,  and  no  act  done  under  it  until  it  was  produced  in 
court  in  1846 ;  held,  that  the  incipient  title  must  be  presumed  to  have  been  extinguished. 

The  case  is  stated  in  the  opinion  of  the  court  • 

Crittenden^  (attorney-general,)  for  the  United  States. 

Janin  and  Taylor^  contriu 

*  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  ^  I 
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This  is  an  appeal  from  the  decree  of  the  district  court  of  the  eastern 
district  of  Louisiana. 

The  plaintiff,  Hughes,  in  the  court  below,  filed  a  petition,  founded 
upon  a  Spanish  claim,  under  the  act  of  17th  of  June,  1844,'  which 
revived  the  act  of  26th  of  May,  1824,^  for  the  purpose  of  recovering 
a  tract  of  sixteen  hundred  arpens  of  land,  situate  in  Lbuisiana,  on 
the  Atchafalaya  River,  near  where  the  Point  Coupee  road  crosses  the 
said  river. 

The  petition  states  that  the  concession  was  made  to  one  Joseph 
Guidry,  on  the  1st  of  February,  1799,  by  Governor  Gayoso,  under 
whom  the  plaintiff  derives  title. 

The  proofs  in  the  case  show  that  the  grant  was  made  on  the  appli- 
cation of  Guidry  at  the  date  mentioned ;  that  he  sold  and  assigned 
his  interest  in  the  same  to  one  Andre  Martin,  at  the  risk  of  the  pur- 
chaser, 19th  of  April,  1835,  who  assigned  the  same  to  the  plaintiff, 
1st  of  March,  1846,  in  pursuance  of  a  contract  made  with  his  agent 
in  1840.  The  latter  purchase  was  also  made  at  the  risk  of  the  pur- 
chaser. 

This  concession  was  an  incomplete  grant,  and  did  not  vest  a  per- 
fect title  to  the  property  in  the  grantee,  according  to  the  Spanish 
usages  and  regulations,  until  a  survey  w€is  made  by  the  proper  official 
authority,  and  the  party  thus  put  in  possession,  together,  also,  with  a 
compliance  with  other  conditions,  if  contained  in  the  grant,  or  in  any 
general  regulations  respecting  the  disposition  of  the  public  domain. 
Possession,  with  definite  and  fixed  boimdaries,  was  essential  to  enable 
him  to  procure  from  the  proper  Spanish  authority  a  complete  title. 
If,  however,  the  concession  itself  contained  a  description  of 
[  *  3  ]  the  land  sufficient  to  enable  *  the  grantee  to  locate  the  same 
without  the  aid  of  a  survey,  the  incipient  grant,  and  posses- 
sion thus  taken,  have  always  been  regarded  as  such  a  severance  of 
the  tract  from  the  public  domain,  as  to  entitle  the  grantee  to  a  con- 
firmation of  the  grant  within  the  provisions  of  the  act  of  1824, 

In  such  a  case,  there  would  be  no  discretion  to  be  exercised  by 
the  public  surveyor  in  putting  the  party  in  possession,  which,  under 
the  Spanish  usages,  in  disposing  of  the  public  land,  was  regarded  as 
essential,  in  case  of  grants  indefinite  as  to  the  location.  The  survey 
would  be  rather  matter  of  form,  thsui  of  substance,  and  might,  there- 
fore, very  well  be  dispensed  with. 

In  this  case,  the  description  in  the  grant  is,  perhaps,  sufficiently 
specific  to  have  enabled  the  grantee  to  take  possession  without  the 
necessity  of  a  survey ;  and,  if  possession  had  been  taken  in  pursa- 
ance  of  the  grant,  he,  or  those  claiming  under  him,  would  have  pre- 

^•^i^H^mm^m^  ^m^m  ■■■■■  »  ■■!■■■■  ^    ■      ■   »  i  ■    ■   ■  ^^  i  ■  >       i         mi  i  _■■■!■  ma 
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sented  a  proper  case  for  confirming  the  title  under  the  act ;  and  the 
decree  of  the  court  below  in  favor  of  the  claim  might  well  be  sus- 
tained. 

But  no  possession  of  the  land  was  ever  taken  under  this  imperfect 
and  incomplete  grant,  either  during  the  existence  of  the  Spanish 
government,  or  since  the  cession  to  the  United  States.  Not  only  has 
no  possession  been  taken,  but,  for  aught  that  appears  in  the  record,  no 
action  has  been  had,  or  claim  set  up,  under  the  grant,  during  the 
whole  of  the  period,  from  its  date  down  to  the  institution  of  the  suit, 
16th  of  May,  1847. 

Nor  have  we  any  proof  of  the  actual  existence  of  the  grant,  at  all, 
until  the  19th  of  April,  1835,  when  the  grantee  sold  and  quitclaimed 
his  interest  to  Martin,  under  whom  the  plaintiff  claims.  No  account 
has  been  given  of  it  for  the  period  of  some  thirty-six  years.  The 
plaintiff  rests  his  claim  exclusively  upon  the  evidence  of  the  signa- 
ture of  the  governor  to  the  concession,  under  date  of  1st  of  February, 
1779,  and  its  production,  16th  of  May,  1846,  before  the  court  when 
the  suit  was  commenced,  together  vdth  the  transfer  from  Guidry,  the 
grantee,  to  Martin,  in  1835,  and  from  the  latter  to  himself,  in  1846 ; 
and  thjs  unconnected  with  suiy  possession  of  the  premises,  or  claim 
of  right  of  possession  to  the  same,  in  the  mean  time. 

In  view  of  this  state  of  facts,  it  is  impossible  to  deny,  but  that  the 
claim  comes  before  us  under  circumstances  of  very  great  suspicion  ; 
or  to  resist  the  conclusion  that  the  grant,  if  made,  had  been  aban- 
doned. It  is  difficult  to  account  for  the  neglect  to  take  possession, 
or  to  set  up  any  right  or  claim  to  the  land  for  so  long  a  period,  upon 
any  other  supposition  ;  especially,  when  we  see  that  the  description 
of  the  premises  in  the  concession  is  sufficiently  specific  to  have 
enabled  the  grantee  to  take  possession  under  it  without  the  aid  of  a 
previous  survey. 

•This  conclusion  is  strengthened,  when  we  take  into  view  [  *  4  ] 
the  regulations  of  Grovernor  Grayoso  himself,  who  made  the 
grant  in  question,  respecting  the  disposition  of  public  lands,  published 
at  New  Orleans,  9th  of  September,  1797,  about  a  year  and  a  half 
before  it  was  made.  According  to  the  14th  article,  it  is  declared,  that 
the  settler  shall  forfeit  the  lands,  if  he  fails  to  establish  himself  upon 
them  within  one  year ;  suid  shall  have  put  under  labor  ten  arpens  in 
every  hundred,  within  three  years.  And  in  the  regulations  of  the 
intendant.  Morales,  published  at  the  same  place,  July  17, 1799,  some 
six  months  after  the  date  of  this  grant,  possession,  and  cultivation, 
within  a  limited  time  after  the  concession,  are  expressly  enjoined, 
under  the  penalty  of  forfeiture. 

The  neglect  to  comply  with  these  regulations,  thus  positively  en- 
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joined,  within  the  three  years  that  the  Spanish  government  continned 
after  the  daj;e  of  the  grant,  together  with  the  absence  of  claim  or 
assertion  of  right  to  the  land,  and  absence  even  of  any  proof  of  the 
actual  existence  of  the  grant  for  the  period  of  more  than  thirty-six 
years,  we  are  of  opinion,  lay  a  foundation  for  the  inference  or  pre- 
sumption of  abandonment  of  the  original  concession  made  by  Gay- 
oso,  too  strong  to  be  resisted;  at  least,  a  presumption  of  abandonment 
that  called  for  explanation  on  the  part  of  the  plaintiff,  accounting  for 
the  neglect  to  take  the  possession,  for  the  great  delay  in  the  assertion 
of  the  claim,  and  for  the  absence  of  any  evidence  of  even  the  ex- 
istence of  the  grant  itself  for  so  long  a  period  of  time. 

On  these  grounds,  we  think,  the  decree  of  the  court  below  errone- 
ous, 8uid  should  be  reversed,  proceedings  remitted  to  the  court  below, 
and  petition  be  dismissed. 

IS  H.  4.  7. 


The  United  States,  Appellants,  v.  Joseph  Hughes. 

13  H.  4. 

The  preyioas  decision  affinned,  and  applied  to  the  facts  of  this  case. 

The  case  is  stated  in  the  opinion  of  the  court. 

OriUendeHj  (attorney-general,)  for  the  United  States. 
Jcmin  and  Taylor^  contra. 

[   *  5  ]       *  Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
the  eastern  district  of  Louisiana. 

The  plaintiff,  Hughes,  claimed  in  the  court  below  3,800  arpens  of 

land  situate  in  Louisiana,  on  the  west  bank  of  the  Atchafalaya 

Biver,  about  one  league  above  where  the  road  from  Opelousas  to 

Point  Coupde  crosses  said  river  under  a  concession  from 

[   •  6   ]  •  Governor  Ghtyoso  to  one  Andre  Martin,  10th  of  October, 

1798. 

The  petition  was  presented  to  the  district  court  on  the  16th  of 
June,  1846,  under  the  act  of  17th  June,  1844,*  reviving  the  act  of 
26th  May,  1824,'  praying  for  a  confirmation  of  the  grant  in  pursuance 
of  the  provisions  of  the  act 

Evidence  was  given  of  the  handwriting  of  Martin  to  the  applica- 
tion to  the  governor  for  the  grant  of  the  tract  in  question;  and  of  the 
handwriting  of  the  governor  to  the  grant 

The  plaintiff^  also,  gave  in  evidence  a  conveyance  by  notarial  act 
under  date  of  14th  of  July,  1848,  purporting  to  be  made  by  the  heirs 

1  5  State,  at  Laige,  676.  '4  lb.  52. 
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of  Andre  Martin,  the  original  grantee,  to  himself,  conveying  one 
thousand  arpens,  part  of  the  tract  of  3,800  arpens,  to  be  taken  off 
the  front  part  of  the  tract. 

Evidence  was  also  given  of  a  notice  to  the  registers  and  receivers 
of  the  land-office  at  Opelousas,  in  Louisiana,  of  a  claim  on  behalf 
of  the  heirs  of  Martin  by  their  attorney,  for  confirmation  of  the  claim 
under  date  1st  of  February,  1837.  What  action  took  place  before 
these  officers  on  the  application,  if  any,  does  not  appear  on  the  record, 
nor  have  we  been  referred  to  any  proceedings  therein. 

There  is  no  evidence  that  possession  was  ever  taken  of  the  land  by 
the  grantee,  or  any  person  claiming  under  him ;  nor  of  any  claim  of 
ri^ht  to  the  possession ;  or  of  any  right  or  title  ulider  the  concession, 
or  of  the  actual  existence  even  of  the  concession  itself,  until  the 
application  to  the  register  and  receiver  in  1837,  a  period  of  over 
thirty-eight  years  from  its  date. 

Nor  is  there  any  evidence  in  the  record  accounting  for  the  neglect 
to  take  possession,  or  for  the  absence  of  evidence  of  an  assertion  of 
right  under  the  grant,  or  of  even  the  existence  of  the  grant  itself  for 
no  long  a  period  of  time. 

The  plaintiff  rests  his  claim  exclusively  upon  the  production,  and 
proof  of  this  incomplete  grant  by  Governor  Gayoso  in  1798,  of  his 
title  as  derived  from  the  grantee  in  1848,  and  of  the  application  to 
the  officers  of  the  land-office  at  Opelousas  in  1837. 

We  have  already  held,  in  a  previous  case  of  this  plaintiff  and  the 
United  States,  13  How.  1,  that  the  neglect  to  take  possession,  and 
the  absence  of  any  claim  under  the  grant,  and  of  any  evidence  even 
of  the  existence  of  the  grant  itself,  for  so  long  a  period  of  time,  afford 
such  a  violent  presumption  of  abandonment  of  the  claim,  that  unless 
explained  to  the  satisfaction  of  the  court,  it  is  impossible,  consistent 
"with  any  sound  principles  of  law  or  of  equity,  to  uphold  it.  We 
refer  to  the  opinion  given  in  that  case  on  this  point  as  decisive  of  the 
present  one. 

There  is  also  an  additional  objection  to  a  recovery  in  this  case, 
that  did  not  exist  in  the  one  referred  to.  The  plaintiff 
•shows  no  title  to  the  land  in  question.  There  is  no  proof  [  *  7  ] 
in  the  record  that  the  persons  joining  in  the  conveyance  to 
him  of  the  premises  in  July,  1848,  were  the  heirs  of  Martin,  the 
original  grantee.  The  recital  in  the  instrument  is  no  evidence  of  the 
fact     The  proper  proof  should  have  been  furnished  of  the  heirship. 

For  these  reasons  we  are  of  opinion  that  the  decree  of  the  court 
below  is  erroneous,  and  should  be  reversed,  and  remit  the  proceedings 
to  the  court  below,  with  directions  to  diamigR  the  petition. 

13  H.  7 

30* 
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The  United  States,  Appellants,  v.  Joseph  Hughes* 

13  H.  7. 
The  two  previoas  decisions  affirmed,  and  applied  to  this  case. 

The  case  is  stated  in  the  opinion  of  the  court. 

Crittenden^  (attorney-general,)  for  the  appellants. 

Ta/nin  and  Taylor^  contra. 

[  •  8  ]       •  Nelson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  district  court  of  the 
eastern  district  of  Louisiana. 

The  plaintiH'  claimed  three  thousand  arpens  of  land  situate  in 
Louisiana,  and  fronting  on  the  back  part  of  lands  of  Oliver  Thibo- 
deaux,  Theodore  Thibodeaux,  and  Claude  Martin,  under  a  conces- 
sion to  Andre  Martin  from  Governor  Gayoso,  26th  April,  1798.  The 
proceedings  vtrere  under  the  act  of  17th  June,  1844,^  reviving  the  act 
of  26th  May,  1824.« 

Evidence  was  given  of  the  handwriting  of  Martin  to  the  applica- 
tion for  the  land,  suid  of  Governor  Grayoso  to  the  concession. 

The  plaintiff  also  produced  evidence  of  a  conveyance  of  the  premi- 
ses to  himself  by  an  instrument  bearing  date  14th  July,  1848,  pur- 
porting to  have  been  executed  by  the  heirs  of  Andre  Martin  the 
original  grantee.  And,  also,  notice  to  the  register  and  receiver  of 
the  land-office  at  Opelousas,  Louisiana,  of  an  application  on  behalf 
of  the  heirs,  by  their  attorney,  for  confirmation  of  the  grant  under 
date  of  23d  December,  1836. 

The  concession  was  an  inchoate  and  incomplete  grant;  and  there  is 
no  evidence  that  any  possession  was  ever  taken  of  the  land,  nor  of 
any  claim  set  up  under  the  grant  to  the  same,  from  its  date  down  to 
1836,  when  notice  was  given  to  the  officers  of  the  land-office ;  nor 
any  evidence  of  the  existence  of  the  grant  during  the  whole  of  this 
period.  The  case  falls  directly  within  the  principles  of  the  two  pre- 
vious cases  (13  How.  1  &  4,)  just  decided. 

There  is,  also,  no  proof  of  any  title  in  the  plaintiff  derived  fit>m  the 
original  grantee.  The  conveyance  purporting  to  be  executed  by  the 
heirs,  notwithstanding  the  recitals  to  that  effect,  furnishes  no  evidence 
of  the  fact  of  heirship. 

We  think  the  decree  of  the  court  below  erroneous,  and  should  be 
reversed;  and  that  the  proceedings  be  remitted  to  the  court  below, 
and  the  petition  be  dismissed. 

1  6  Stats,  at  Large,  676.  •«  lb.  52. 
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Thb  United  States,  Appellants,  v,  Armano  Pillerin  and  others 
The  United  States,  Appellants,  v.  A.  B.  Roman  ;  The  United 
States,  Appellants,  v.  Carlos  de  Villemont's  Heirs  and  others ; 
The  United  States,  Appellants,  v,  Jean  B.  Labranche'^s  Heirs. 

13  U.  9. 

Qrants  made  by  the  French  authorities  in  Louisiana,  after  the  date  of  the  treaty  of  Fontain- 
bleau,  (8  Stats,  at  Large,  200,)  held  void,  unless  continued  possession  laid  a  foundation 
for  presuming  a  confirmation  by  the  authorities  of  Spain,  in  which  cose,  as  the  titles  would 
be  complete  and  legal,  a  remedy  is  not  afforded  by  the  act  of  May  26,  1824,  (4  Stats,  ai 
Large,  52,)  but  the  titles  are  to  be  tried  in  the  usufd  modes,  under  the  laws  and  practice 
of  the  State. 

Petitions  dismissed  without  prejudice.  * 

The  cases  are  stated  in  llie  opinion  of  the  court 

CriUenden^  (attorney-general,)  for  the  appellants. 

Janin  and  Taylor ^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  ^  ] 

These  four  cases  are  all  French  grants  made  after  the 
treaty  of  Fqntainbleau  by  which  Louisiana  was  ceded  to  Spain.  We 
have  already  decided  in  the  cases  of  The  United  States  v.  Beynes, 
9  How.  127,  and  The  United  States  i;.  D'Auterive,  10  How.  609, 
that  grants  of  this  description  are  void,  unless  confirmed  by  the 
Spanish  authorities  before  the  cession  to  the  United  States. 
In  some  of  these  cases,  evidence  has  been  offered  *  of  con-  [  *  10  ] 
tinned  possession  by  the  grantees  of  those  claiming  under 
them,  ever  since  the  grants  were  made.  .But  if  there  has  been  such  a 
continued  possession,  and  acts  of  ownership  over  the  land  as  would 
lay  the  foundation  for  presuming  a  confirmation  by  Spain  of  these 
grants,  or  of  either  of  them,  or  any  portion  of  either  of  them,  such 
confirmation  would  amount  to  an  absolute  title,  and  not  an  inchoate  or 
imperfect  one.  For  all  of  the  grants  are  absolute,  or  upon  conditions 
subsequent ;  and  if  they  had  been  originally  made  by  competent 
authority,  would  have  passed  the  legal  title  at  the  time,  subject  only 
to  be  devested  by  a  breach  of  the  condition,  in  the  cases  where  a  con- 
dition subsequent  is  annexed.  Such  a  title,  if  afterwards  recognized 
by  the  Spanish  authorities,  is  protected  by  the  treaty,  and  is  in- 
dependent of  any  legislation  by  congress,  and  requires  no  proceeding 
in  a  court  of  the  United  States  to  give  it  validity. 

Titles  of  this  description  were  not  therefore  embraced  in  the  acts  of 
1824  and  1844,^  under  which  these  proceedings  were  had.  These 
laws  were  passed  to  enable  persons  who  had  only  an  inchoate  and 
equitable  title,  to  obtain  an  absolute  and  legal  one,  by  proceeding  in 

^  6  Stats,  at  Laige,  676. 
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the  district  court  in  the  manner  prescribed.  And  when  the  title  under 
which  the  party  claims,  would  be  a  complete  and  absolute  one,  if 
granted  by  competent  authority  or  established  by  proof,  the  district 
courts  have  no  jurisdiction  under  the  acts  of  congress  above  men- 
tioned to  decide  upon  its  validity.  The  act  of  1824  is  very  dear 
upon  this  point ;  and  it  has  always  been  so  construed  by  this  court. 

Upon  this  ground  the  decree  of  the  district  court  in  each  of  these 
cases,  is  erroneous  and  must  be  reversed,  and  a  mandate  issued 
directing  the  petitions  to  be  dismissed  for  want  of  jurisdiction. 

But  this  decision  is  not  to  prejudice  the  rights  of  the  respective 
petitioners,  or  either  of  them,  in  any  suit  where  the  absolute  and 
legal  title  to  these  lands  or  any  portion  of  them  may  be  in  question, 
or  prevent  them  from  showing,  if  they  can,  that  the  French  grant 
was  recognized  as  valid  or  confirmed  by  the  Spanish  authorities 
before  the  treaty  of  St.  Ildefonso. 

15  H.  36. 


Alexander  Crawford,  Appellant,  v.  James  Points,  Assignee  in 

Bankruptcy  of  Henry  Hottlb. 

13  H.  11. 
Ad  appeal  docs  not  lie  to  this  ooart  from  a  decree  of  a  district  court  in  banlmiptcy. 

FuUz^  for  the  appellant 
StWMTt^  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  may  be  disposed  of  in  a  few  words. 

James  Points,  the  appellee,  was  appointed  assignee  of  Henry 
Hottle,  who  had  been  declared  a  bankrupt,  by  the  district  court  of  the 
United  States  for  the  western  district  of  Virginia.  And,  upon  the 
petition  of  the  assignee  and  the  hearing  of  the  parties  concerned, 
certain  settlements  and  transfers  of  property,  made  between  the 
bankrupt  and  the  appellant,  were  declared  to  be  fraudulent,  and  set 
aside  by  the  court    From  this  decree  Crawford  appealed  to  this  court 

It  is  very  clear  that  the  appeal  cannot  be  sustained.  The  appellant 
endeavors  to  support  it,  upon  the  ground  that  there  is  no  act  of 
congress  now  in  force  establishing  a  circuit  court  for  the  western 
district  of  Virginia.  But,  assuming  this  to  be  the  case,  it  does  not 
foUow  that  an  appeal  to  this  court  can  be  taken  from  the  decree  of 
the  district  court  For  we  can  exercise  no  appellate  power,  unless 
it  is  conferred  by  law ;  and  there  \9  no  act  of  congress  authorizing  an 
appeal  to  this  court  from  the  decision  of  a  district  court  in  a  case  of 
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bankruptcy.     It  was  so  held  in  Nelson  v.  Carland,  1  How.  265,  and 
in  the  case  ex  parte  Christy,  3  How.  314,  315. 

Indeed,  if  an  appeal  would  lie  from  a  final  decree  of  the  district 
court,  this  appeal  cannot  be  maintained.  For  the  decree  is  not  finaL 
An  account  is  directed  to  be  taken  of  the  rents  and  profits  of  certain 
lands,  with  an  option  to  the  appellant  to  purchase  them  at  a  price 
named  in  the  decree;  and  in  that  event  he  is  to  be  discharged  from 
the  account  for  rents  suid- profits.  And,  moreover,  he  is  permitted  to 
retain  possession  of  certain  slaves,  until  it  should  be  ascertained 
whether  the  other  assets  of  the  bankrupt's  estate  would  not 
be  sufficient  to  pay  *  his  debts ;  and  an  order  to  account  [  *  12-  ] 
for  their  hire  €Lnd  the  profits  of  their  labor  is  suspended  in 
the  mean  time.  While  these  things  remain  to  be  done,  the  decree 
is  not  final,  and  no  appeal  from  it  would  lie  to  this  court,  even  if  it 
had  been  the  decree  of  a  circuit  court  exercising  its  ordinary  equity 
jurisdiction. 

Upon  either  ground,  therefore,  this  appeal  cannot  be  maintained, 
and  is,  therefore,  dismissed  for  want  of  jurisdiction. 

2  WaL  lOe. 


John  Darrinoton,  Lorenzo  James,  and  Robert  D.  James,  Plaintiff 
in  Error,  v.  The  Branch  op  the  Bank  of  the  State  op  Ala- 
bama.   John  Darrington  and  Lorenzo  James  v.  Same. 

13  H.  12. 

Bills  of  a  bank,  incorporated  by  a  State,  managed  by  directors  under  its  charter,  having  a 
capital  stock  actaally  paid  in  and  liable  for  its  debts,  and  subject  to  be  sued  for  non  pay- 
ment, are  not  "  bills  of  credit "  issued  by  the  State,  though  the  State  owns  the  entire  stock, 
the  legislature  elects  the  directors,  the  faith  of  the  State  is  pledged  for  the  redemption  of 
the  bills,  and  they  are  made  receivable  in  payment  of  all  public  dues. 

If  the  highest  court  of  a  State  in  foct  decides  against  the  plaintiff,  one  of  the  questions  enu- 
merated in  the  25th  section  of  the  judiciary  act  of  1789,  a  writ  of  error  lies,  although  it 
may  have  disregarded  one  of  its  own  rules  of  practice  in  making  a  decision. 

The  case  is  stated  in  the  opinion  of  tlie  court 

John  A.  Campbell^  for  the  plaintiffs. 

Bopkinsy  contra. 

•AFLean,  J.,  dehvered  the  opinion  of  the  court.  [  *13  ] 

This  is  a  writ  of  error  to  the  supreme  court  of  Alabama, 

under  the  26th  section  of  the  act  of  1789.  * 

An  action  wels  brought  in  the  circuit  court  of  Mobile  county  against 

the  plaintiffs  in  error,  by  the  commissioners  and  trustees  of  the  banks 

*  1  Stats,  at  Large,  85. 
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of  Alabama,  under  an  act  of  the  State,  by  serving  a  notice  on  them 
in  behalf  of  the  Branch  of  the  Bank  of  the  State  of  Alabama,  at 
MobUe,  as  the  makers  of  a  promissory  note  expressly  made  payable 
and  negotiable  at  the  said  Branch  Bank,  dated  2d  of  December,  1843, 
and  in  which  they  promised,  twelve  months  after  date,  to  pay  the 
said  Branch  Bank  by  the  name  and  description  of  Henry  B.  Halcomb, 
cashier,  or  bearer,  the  sum  of  four  thousand  dollars,  with  interest 
thereon  from  date,  for  value  received,  which  said  promissory  note  is 
regularly  due  and  unpaid,  and  is  the  property  of  the  bank. 

The  defendants  below  first  pleaded  nil  debet^  on  which  issue  was 
joined. 

In  their  second  plea,  they  aver,  that  the  consideration  of  the  note 
sued  for  consisted  of  certain  bills  of  credit  issued  by  the 
[  *  14  ]  *  State  of  Alabama,  imder  the  name  and  style  of  the  Branch 
of  the  Bank  of  the  State  of  Alabama,  at  Mobile,  by  which 
the  State,  under  that  name,  promised  to  pay  the  bearer  of  the  same 
on  demand.  That  these  bills  of  credit  were  for  such  sums  as  showed 
they  were  intended  to  be  circulated  as  money.  And  that  the  object 
of  the  State  was  to  circulate  them  as  money,  through  the  agency  of 
the  bank,  for  a  profit. 

The  third  plea  avers  that  the  note,  on  which  suit  is  brought,  was 
made  and  delivered  to  the  plaintiff  as  a  trustee  for  the  State,  and 
that  the  bills  were  received  of  the  bank  by  the  defendants,  to  put 
them  into  circulation  as  money  for  the  profit  of  the  State ;  that  the 
bank  was  controlled  by  the  State,  and  that  it  was  alone  liable  for  the 
issues  made  by  the  bank  in  the  transaction  stated. 

The  plaintiff  below  demurred  to  the  defendant's  pleas  except  the 
first  one,  which  demurrer  was  sustained.  Ajid  on  a  jury  being  called 
to  try  the  issue,  they  found  the  amount  of  the  note  and  interest  for 
the  plaintiff,  on  which  judgment  was  entered.  This  judgment  was 
taken  by  writ  of  error  before  the  supreme  court  of  Alabama,  which 
affirmed  the  judgment  And  this  writ  of  error  is  now  prosecuted  in 
this  court  to  reverse  the  judgment  of  affirmance. 

It  is  argued  that  this  case  should  be  dismissed,  as  there  was  no 
special  assignment  of  error  in  the  supreme  court  of  Alabama,  as  re- 
quired by  the  law  and  the  practice  of  that  court 

The  supreme  court  of  Alabama  exercised  jurisdiction  in  the  case, 
and  affirmed  the  judgment  of  the  circuit  court  This  court  cannot 
look  behind  that  judgment,  and  dismiss  the  cause  here  on  the  ground 
of  a  supposed  violation  of  a  rule  of  practice  in  the  state  court. 
Whether  there  was  an  assignment  of  error  or  not  in  that  court,  can 
be  of  no  importance,  as  we  look  to  the  judgment  only  and  its  effects. 
But  it  may  be  proper  to  say  there  was  an  assignment  of  error  in  the 
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supreme  court  of  Alabama,  ^  that  the  court  sustained  the  demurrei 
to  the  pleas,  and  gave  judgment  thereon  in  favor  of  the  plaintiffs, 
whereas,  by  the  law  of  the  land,  it  should  have  been  for  the  de- 
fendants." 

The  judgment  on  the  demurrer  in  the  circuit  court  was  not  formally 
entered,  but  the  record  states :  <'  And  the  plaintiffs  moved  the  court 
for  judgment  against  the  defendants,  which  was  resisted  by  the  de- 
fendants, and  the  plaintitf  demurred  to  all  the  defendants'  pleas  except 
the  first  one,  which  demurrer  was  by  the  court  sustained,"  &c. 

The  writ  of  error  brought  before  the  supreme  court  of  Alabama 
the  judgment  of  the  circuit  court  as  well  on  the  demurrer  as  on  the 
verdict  of  the  jury,  and  the  affirmance  of  the  judgment  extended  to 
both.  The  pleas  demurred  to,  raised  the  question  whether  the  bills 
of  the  bank  were  bills  of  credit 

*  Under  certain  restrictions,  the  constitution  of  Alabama     [  *  15  ] 
authorized  the  general  assembly  to  establish  a  state  bank, 
with  such  number  of  branches  as  they  should  from  time  to  time  deem 
expedient. 

In  1823,  the  State  Bank  was  established  on  the  funds  of  the  State, 
then  in  the  treasury,  and  a  loan  obtained  by  an  issue  of  state  bonds. 
The  preamble  to  the  charter  states :  "Whereas  it  is  deemed  highly  im- 
portant to  provide  for  the  safe  and  profitable  investment  of  such 
public  funds  as  may  now  or  hereafter  be  in  possession  of  the  State, 
and  to  secure  to  the  community  the  benefits,  as  far  as  may  be,  of  an 
extended  and  undepreciating  currency ;  Be  it  enacted,"  &c. 

In  1832,  the  bank  at  Mobile  was  established  with  a  capital  stock 
of  two  millions  of  dollars,  procured  from  the  sale  of  bonds  of  the 
State,  created  for  that  purpose. 

By  the  charter,  a^  president  and  fourteen  directors  were  to  be  an- 
nuEilly  elected  by  the  legislature,  who  were  required  to  make  a  report 
to  each  session  of  the  legislature.  The  corporation  was  authorized 
to  issue  notes  of  a  denomination  not  less  than  one  dollar,  to  discount 
notes  and  deal  in  bills  of  exchange,  noX  exceeding  certain  amounts. 
The  ordinary  powers  of  a  banking  corporation  were  conferred,  with 
a  prohibition. against  owing  debts  exceeding  twice  the  amount  of  the 
capital ;  and  the  directors  were  made  personally  responsible  for  any 
excess  of  indebtment  of  the  bank  assented  to  by  them.  Until  one 
half  of  the  capital  stock  was  deposited  in  specie,  in  its  vaults,  the 
corporation  was  not  authorized  to  commence  operations.  The  remedy 
for  collecting  debts  was  reciprocal  for  and  against  the  bank.  And 
tne  credit  of  the  State  was  pledged  for  the  ultimate  redemption  of 
the  notes  of  the  bank. 

The  State  of  Alabama  was  the  only  stockholder  of  the  bank ;  but 
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it  was  placed  under  the  control  of  directors  elected  by  the  legislature, 
and  one  half  of  the  capital,  amounting  to  the  sum  of  one  million  of 
dollars,  was  in  its  vault  for  the  redemption  of  its  bills.  With  the 
means  possessed  by  the  bank  when  it  commenced  business,  it  required 
only  prudent  management  to  sustain  its  credit,  and  effectuate  the 
objects  for  which  it  was  established. 

The  bills  issued  by  the  bank  were  made  payable  on  presentation 
to  it,  and  they  were  signed  by  its  president  and  cashier.  The  bills 
issued  being  convertible  into  specie  by  the  holder,  were  current,  and 
in  all  transactions  were  received  and  paid  out,  as  equal  in  value  to 
specie.  ^ 

It  is  impossible  to  say  that  bills,  thus  issued,  come  within  the  de* 
finition  of  bills  of  credit  The  agency  constituted,  not  only  man- 
aged the  bank,  but  were  made  personally  liable  under  certain 
[  •  16  ]  •circumstances.  The  directors,  though  elected  by  the  legis- 
lature, performed  their  duties  under  the  charter,  and,  like  all 
other  directors  of  banks,  derived  their  powers  and  incurred  their  re- 
sponsibilities from  the  law  under  which  they  acted. 

It  is  not  perceived  that  their  action  was  not  as  free  as  those  of 
directors  who  are  elected  by  individual  stockholders. 

The  promise  to  pay  was  made  by  the  bank,  and  its  credit  gave  to 
its  bills  circulation ;  they  were  in  no  respect,  therefore,  like  a  bill  of 
credit.  That  must  issue  on  the  credit  of  the  State.  The  principles 
laid  down  by  this  court  in  the  case  of  Briscoe  v.  The  Bank  of  the 
CJommonwealth  of  Kentucky,  apply  to  this  case.  11  Pet  331.  In 
that  case  it  is  said :  "  To  constitute  a  bill  of  credit  within  the  consti- 
tution, it  must  be  issued  by  a  State,  on  the 'faith  of  the  State,  and  be 
designed  to  circulate  as  money.  It  must  be  a  paper  which  circulates 
on  the  credit  of  the  State ;  and  is  so  received  and  used  in  the  ordinary 
business  of  life." 

<'  The  individual  or  committee  who  .  issue  the  bill  must  have  the 
power  to  bind  the  State ;  they  must  act  as  agents,  and  of  course  do 
not  incur  any  personal  responsibility,  nor  impart,  as  individuals,  any 
credit  to  the  paper." 

Did  the  pledge  of  the  credit  of  the  State  in  the  charter  of  the 
bank,  ultimately  to  redeem  the  notes  of  the  bank,  make  them  bills 
of  credit  ? 

The  charter  is  a  public  law,  and  this  court  consider  it  as  befoivt 
them,  the  same  as  it  was  before  the  court  of  Alabama. 

Upon  the  face  of  the  bills  there  is  no  promise  to  pay,  by  the  State, 
but  an  express  promise  by  the  bank.  In  this,  there  is  an  important 
difference  between  the  notes  of  the  bank  and  bills  of  credit  What- 
ever agency  has  been  employed  to  issue  a  bill  of  credit,  the  State 
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promises  to  pay  the  bill,  or  to  receive  it  in  payment  of  public  dues. 
And  when  a  particular  fund  was  designated  out  of  which  the  bill 
should  be  paid,  it  depended  upon  the  faith  of  the  State,  whether  such 
fund  should  be  so  appropriated. 

The  bank  had  not  only  an  ample  fund  for  the  redemption  of  its 
paper,  but  a  summary  mode  was  provided  by  which  the  payment  of 
its  bills  could  be  legally  enforced.  And  the  directors  were  personally 
liable,  if  the  issues  of  the  bank  exceeded  twice  the  amount  of  its 
capital  paid  in.  And  besides  the  notes  and  bills  of  exchange  taken 
on  its  discounts,  enlarge  the  means  of  the  bank,  and  increased  the 
security  of  the  bill-holders. 

The  charter  of  the  bank  gave  to  it  all  the  means  of  credit  with  the 
public  that  banks  usually  have  or  could  desire.  That  some  reliance 
may  have  been  placed  on  the  guarantee,  of  the  eventual  payment  of 
the  notes  of  the  bank  by  the  State,  may  be  admitted.  But  , 
this  was  a  liability  altogether  different  from  *that  of  a  State  [  *  17  ] 
on  a  bill  of  credit.  It  was  remote  and  contingent  And  it 
could  have  been  nothing  more  than  a  formal  responsibility,  if  the  bank 
had  been  properly  conducted.  No  one  received  a  bill  of  this  bank 
with  the  expectation  of  its  being  paid  by  the  State. 

But  it  is  said  the  State  employed  the  bank  as  an  agency,  through 
which  its  bills  should  be  circulated,  for  the  profit  of  the  State. 

The  State,  as  a  stockholder,  received  a  profit,  if  any  profit  was 
realized  through  the  operations  of  the  bank.  But  this  is  the  condition 
of  individual  stockholders  in  all  banks.  And  as  well  might  it  be  said 
that  the  individual  stockholders  of  a  bank  issue  its  notes,  as  that  the 
State  of  Alabama  issued  the  notes  of  the  branch  bank  at  Mobile. 

A  bank  in  either  case  acts  under  its  corporate  powers,  and  the 
directors  derive  their  powers  and  incur  their  responsibilities  under  the 
law  which  governs  them.  The  directors  of  the  Mobile  Bank,  in  the 
discharge  of  their  duties,  it  would  seem,  were  as  independent  as  the 
directors  of  other  banks. 

A  bill  of  credit  emanates  from  the  sovereignty  of  the  State.  It 
rests  for  its  currency  on  the  faith  of  the  State  pledged  by  a  public 
law.  The  State  cannot  be  sued  ordinarily  on  such  bill,  nor  its  pay- 
ment exacted  against  its  will.  There  is  no  fund  or  property  which 
the  holder  of  the  bill  can  reach  by  judicial  process.  Such  an  instru- 
ment is  altogether  different,  in  form  and  in  substance,  from  the  notes 
issued  by  the  branch  bank  at  Mobile.  The  fact  that  the  State  of 
Alabama  may  be  sued  by  one  of  its  citizens,  does  not  alter  the  case. 
Such  law  may  be  repealed  at  pleasure,  and  if  judgment  could  be 
obtained,  payment  of  it  could  not  be  enforced. 

The  State,  as  a  stockholder,  held  its  property  as  a  corporation  or 
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individual  could  hold  it,  in  the  Mobile  Bank.  The  specie  in  its 
yaults,  notes  taken  on  discounts,  and  every  description  of  property, 
managed  by  the  directors  of  the  bank,  were  subject  to  judicial  process 
by  its  creditors.  And  in  such  a  procedure  the  State,  in  its  sovereign 
capacity,  could  not  interfere.  Its  powers  would  be  no  greater  than 
the  powers  of  individual  stockholders  of  a  bank,  under  similar  cir- 
cumstances. 

The  affirmance  of  the  judgment  of  the  circuit  court  which  sus- 
tained the  demurrer  to  the  pleas  by  the  supreme  court  of  Alabama, 
was  right,  and  its  judgment  is,  therefore,  affirmed. 


Grier,  J.,  dissented. 

15  H.  304. 


♦ 


Chables  Ballance,  Plaintiff  in  Error,  v.  Robert  Forstth,  Luoien 

DuMAiN,  and  Anthony  R.  Bovis. 

13  H.  18. 

A  patent  which  reserved  the  rights  of  settlers  in  the  Tillage  of  Peoria  as  granted  bj  acts  of 
Ifaj  15,  1820,  (3  Stats,  at  Large,  605,)  and  March  3,  1823,  (3  Stats,  at  Large,  786,)  gave 
no  title  as  against  snch  a  settler,  who  may  recoYer  the  land,  in  an  action  of  ejectment^ 
against  the  patentee,  though  the  settler's  patent  was  of  a  subsequent  date. 

Where  a  tax  was  assessed  on  a  whole  fractional  quarter  section^  embracing  several  village 
lots,  and  the  sale  for  its  non-payment  was  of  an  *'  acre  off  the  east  side,"  the  sale  was  held 
void. 

The  case  is  stated  in  the  opinion  of  the  court 

Balla/ncCj  for  the  plainti£ 

OamblCj  contra. 

[  *20  ]      *  AFLean,  J.,  delivered  the  opinion  of  the  court 

This  cause  is  brought  before  us,  from  the  circuit  court 
of  the  United  States  for  the  district  of  Illinois,  by  a  writ  of  error. 

It  is  an  action  of  ejectment  to  recover  the  possession  of  three  lots, 
numbered  47,  65,  and  68,  in  the  town  of  Peoria,  under  the  act  of 
congress  of  the  3d  of  March,  1823,  entitled :  "  An  act  to  confirm  cer- 
tain claims  to  lots  in  the  village  of  Peoria."  The  claim  47  contains 
27,449  square  feet  and  seven  hundredths ;  surveyed  and  designated 
as  covered  by  claim  47,  in  the  southeast  firactional  quarter  of  firao- 
tional  section  nine,  in  township  eight,  north  of  range  eight,  and  east 

of  the  fourth  principal  meridian,  &c 
[  *  21  ]      *  Lots  65  and  68  contain  the  same  number  of  square  feet^ 
and,  in  fact,  constitute  but  one  lot,  situated  in  the  same 
firactional  quarter  section.     Separate  suits  were  brought  for  these 
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lots,  but,  being  consolidated,  they  are  included  in  one.     The  defend* 
ant  below  pleaded  not  guilty. 

At  the  trial,  exceptions  were  taken  to  the  rulings  x)f  the  court| 
which  present  the  points  of  law  to  be  decided. 

The  whole  of  the  evidence  was  copied  into  the  bill  of  exceptions, 
on  which  the  court  instructed  the  jury  to  find  a  verdict  for  the  plain- 
tiffs, as  by  law  they  were  entitled  to  recover  on  the  facts,  to  which 
instruction  the  defendant  excepted. 

The  parties  must  have  considered  this  case  as  a  demurrer  to  the 
evidence,  or  as  a  special  verdict.  As  there  was  evidence  on  both 
sides,  some  of  which  was  conflicting,  it  could  not  be  considered  as 
strictly  a  demurrer  to  evidence.  Nor  was  it  strictly  a  special  verdict, 
as  the  instruction  was  given  before  the  jury  found  the  facts. 

From  the  whole  of  the  evidence  being  set  out  in  the  bill  of  excep- 
tions, we  may  suppose  it  to  have  been  the  intention  of  the  parties  to 
treat  the  facts  as  agreed  or  undisputed,  in  order  that  the  law  applica- 
ble to  them  might  be  pronounced  by  the  court 

In  sustaining  the  jurisdiction  of  this  case,  it  is  not  to  be  considered 
as  a  precedent.  It  imposes  a  labor  on  the  court  which  they  are  not 
bound  to  incur.  But,  as  there  seems  to  be  not  much  difficulty  in  the 
fiu2ts,  the  court  wiU  decide  the  questions  of  law,  as  far  as  it  shall  be 
necessary  to  examine  them. 

By  the  act  of  the  16th  of  May,  1820,  congress  provided  that  every 
person,  or  the  legal  representative  of  every  person,  who  claims  a  lot 
or  lots  in  the  village  of  Peoria,  shall,  on  or  before  the  1st  day  of  Octo- 
ber next,  deliver  to  the  register  of  the  land-office,  for  the  district  of 
Edwardsville,  a  notice  of  his  claim,  and  the  register  was  required  to 
examine  the  evidence  in  support  of  the  same,  and  report  to  the  secre- 
tary of  the  treasury  such  as  in  his  opinion  should  be  confirmed ;  and 
the  secretary  was  required  to  lay  the  same  before  congress  for  its 
determination. 

On  the  3d  of  March,  1823,  an  act  was  passed  granting  to  each  of 
the  French  and  Canadian  inhabitants,  and  other  settlers  in  the  village 
of  Peoria,  whose  claims  are  ascertained  in  a  report  made  by  the  reg- 
istei  of  the  land-office  at  EdwardsviUe,  in  pursuance  of  the  act  of 
1820,  and  who  had  settled  a  lot  in  the  village  prior  to  the  1st  of  Jan- 
uary, 1813,* &c.,  where  the  same  shall  not  exceed  two  acres;  and 
when  the  same  shall  exceed  two  acres,  more  than  four  acres  shall  not 
be  confirmed.  "  Provided  nothing  in  this  act  contained 
shall  be  so  construed  as  to  *  affect  the  right,  if  any  such  [  *  22  ] 
there  be,  of  any  other  person  or  persons  to  the  said  lots,  or 
any  part  of  them,  derived  from  the  United  States  or  any  other  source 
whatever,  or  as  a  pledge  on  the  part  of  the  United  States  to  make 
good  any  deficiency,"  &c. 


864         SUPREME   COURT  OF  THE  UNITED  STATES. 

Ballanco  v.  Fonyth.    IS  H. 

And,  the  surveyor  of  the  public  lands  was  required  to  survey  the 
lots,  designating  those  confirmed,  which  survey  and  plat  were  to  be 
returned  to  the  secretary,  who  was  required  to  issue  patents  to  the 
claimants.  The  surveys,  it  appears,  were  not  executed  for  several 
years ;  but,  at  length,  having  been  made  and  forwarded  to  Washing- 
ton, a  patent  was  issued  to  the  legal  representatives  of  Louis  Le 
Boushier  for  lot  No.  47,  the  27th  of  March,  1847.  The  proviso  in 
the  act  of  1823  was  copied  into  the  patent 

A  plat  was  in  evidence  showing  that  lot  No.  47  was  situated  in 
the  southeast  firactional  quarter,  section  9. 

Testimony  was  introduced  to  show  that  this  lot  was  inhabited  by 
Le  Boushier  prior  to  1813.  On  the  11th  of  December,  1836,  Joseph 
Touchette  and  Madeline,  his  wife,  who  was  the  daughter  of  Le 
Boushier,  and  his  only  living  child  and  heir,  executed  a  deed  to 
plaintiff  for  the  above  lot 

A  patent  was  also  read  to  Antoine  Bourbonne,  or  to  his  legal 
representatives,  dated  the  16th  of  December,  1845,  for  lot  66,  also 
covered  by  claim  68.  By  the  recitals  in  this  patent,  it  appeared  that 
this  claim  had  been  presented  to  the  register,  at  Edwardsville,  and 
recommended  by  him  for  confirmation,  on  which  the  grant  was  issued 
under  the  act  of  1823.  A  plat  was  introduced,  showing  the  locality 
of  this  lot  to  be  in  the  same  fractional  quarter  section  as  No.  47,  and 
also  a  description  of  its  boundary. 

A  deed  from  Bourbonne  to  the  plaintiffi  was  in  evidence  for  the 
above  lot,  dated  16th  September,  1836. 

Charles  BaUance  was  admitted  to  defend  in  the  place  of  Lincoln, 
that  suit  having  been  consolidated  with  the  one  brought  by  the  plain- 
tiffs against  Groudy  for  the  other  lot  BaUance  admits  himself  to 
be  in  possession  of  lots  No.  47  and  65-68,  described  in  the  declara- 
tion. 

It  was  agreed  that  BaUance  was  in  possession  of  that  portion  of 
said  premises  covered  by  lots  one  and  two  in  block  fifty-one,  more 
than  seven  years  before  the  commencement  of  this  suit,  by  actual 
residence  with  his  famUy  thereon,  up  to  1845,  and  from  that  time  by 
his  tenants ;  and  that  portion  of  said  premises  northwest  of  Water 
street,  in  Bigelow  and  UnderhiU's  addition  to  Peoria,  was  possessed 
more  than  seven  years  by  the  inclosure  and  cultivation  of  the  same 
as  a  garden. 

It  was  agreed  that  J.  L.  Bogardus,  in  1832,  was  in  possession  oi 

the  southeast  fractional  quarter  of  section  9,  township  8, 

[  *  23  ]  •  north  of  range  8,  east  of  the  fourth  principal  meridian,  and 

continued  in  possession  until  1834,  when  Isaac  Underbill 

went  into  posaiession  under  Bogardus,  and  that  BaUance  was  in  poB* 
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session  of  the  premises  in  dispute  under  title  from  Bogardus ;  neither 
of  them  resided  on  the  premises,  but  had  tenants. 

On  the  15th  of  November,  1837,  Bogardus  purchased  the  south- 
east fractional  quarter  of  section  No.  9.  A  deed  for  the  same  was 
made  by  Bogardus  to  Isaac  Underbill,  dated  the  5th  of  August,  1834. 
On  the  7th  of  July,  1841,  Underbill  and  wife  conveyed  to  Ballance 
lots  Nos.  8,  9,  and  7,  in  block  No.  34,  and  lots  5  and  6,  in  block  No. 
38,  in  the  above  addition  to  the  tovra.  And,  on  the  1st  of  February, 
1842,  Underbill  and  wife  conveyed  to  Ballance  lot  No.  3,  in  block  51, 
in  the  above  addition  to  the  town. 

A  record  and  proceeding  of  the  county  commissioners  of  Peoria 
county,  showing  that  a  tax  was  laid  upon  real  property  in  the  county, 
for  1843,  and  that  such  tax  was  imposed  on  the  southwest  and  south- 
east quarters  of  said  section,  and  that,  on  a  return  of  the  collector, 
that  the  owner  had  no  personal  property  in  the  county  out  of  which 
the  taxes  could  be  made,  a  judgment  was  rendered  against  the  land 
by  the  circuit  court,  under  the  statute  of  Illinois,  and  an  order  was 
issued  to  the  sheriff,  directing  him  to  sell  the  delinquent  land  to  such 
person  as  should  pay  the  tax  for  the  smallest  quantity  of  the  tract. 

And  the  defendant  offered  to  read  a  deed  from  the  sheriff  on  said 
tax  sale  to  Charles  Ballance,  covering  a  part  of  lot  No.  65,  which  was 
objected  to  by  the  plaintiffs,  and  the  court  sustained  the  objection,  on 
the  ground  that  the  sale  was  contrary  to  law,  to  which  decision  the 
defendant  excepted. 

As  there  appears  to  have  been  no  specific  exception  taken,  and  as 
we  have  not  the  opinion  of  the  court,  except  that  the  evidence  was 
defective,  and  could  not  sustain  the  tax  title,  we  are  left  to  conjecture 
as  to  the  particular  ground  of  the  decision. 

One  acre  of  land  was  sold  by  the  sheriff,  "  off  of  the  east  side  of 
the  southwest  and  southeast  fractional  quarters  of  section  number 
nine,"  &c.  In  these  two  fractional  quarters  there  appear  to  have  been 
about  150  acres.  It  is  not  said  in  what  form  the  acre  was  to  be  sur- 
veyed. Certainty,  in  such  a  case,  is  necessary  to  make  the  sale  valid, 
for  on  the  form  of  the  acre,  its  value  may  chiefly  depend.  And  there 
is  nothing  on  the  face  of  the  deed  or  in  the  proceeding  previous  to 
the  sale  which  supplies  this  defect. 

It  is  singular  that  the  land  should  be  sold  in  the  name  of  Ballance, 
and  that  he  should  become'  the  purchaser ;  especially  as  he  appears 
to  have  been  in  possession  of  the  land  as  owner. 

*  Although  the  right  of  Bourbonne  to  lot  65  was  recog-  [  *  24  ] 
nized  by  the  government,  by  the  act  of  congress  of  1823, 
yet,  until  the  public  surveyor  marked  the  lines,  its  position  and  extent 
could  not  be  ascertained.     And  it  appears  that  this  duty  was  neg* 

31* 


366  SUPREME    COURT   OF  THE  UNITED  STATES. 


Ballance  o.  Forsyth.    13  H. 


lected  by  the  public  surveyor  for  many  years.  The  patent  was  not 
issued  until  in  1845,  two  years  after  the  tax  was  assessed.  And  it  is 
not  perceived  how  the  specific  lot  could  be  taxed  when  its  boundaries 
were  not  known.  It  seems  to  have  been  included  in  the  southeast 
fractional  quarter  section,  'but  it  was  not  taxable  as  a  part  of  that 
tract.  Both  the  entry  and  the  patent  of  Bogardus  for  the  fractional 
quarter  section  contained  an  exception  of  the  rights  of  all  persons 
claiming  under  the  act  of  congress  of  the  3d  of  March,  1823.  So 
that  the  whole  or  any  part  of  the  lots  claimed  by  the  plaintiffs,  which 
may  have  been  included  in  either  of  the  fractional  quarter  sections, 
bolii  having  the  same  exception,  the  claim  to  such  lots  was  not  af- 
fected by  the  patent.  And,  consequently,  neither  of  the  lots  were 
liable  to  be  sold  for  the  taxes  on  the  tracts  which  included  them. 

The  court  will  not,  unless  fraud  be  shown,  look  behind  the  patents 
for  the  lots  in  controversy.  That  the  patents  cover  the  lots,  as  sur- 
veyed, seems  not  to  be  disputed.  We  cannot,  therefore,  in  an  action 
at  law,  inquire  whether  the  lots,  as  originally  claimed,  are  accurately 
described  in  the  patents.  The  survey  having  been  made  by  a  public 
officer  and  sanctioned  by  the  government,  the  legal  title  must  be 
held  to  be  in  the  patentee. 

If  the  patent  to  Bogardus  be  of  prior  date,  the  reservation  in  the 
patent,  and  also  in  his  entry,  was  sufficient  notice  that  the  title  to 
those  lots  did  not  pass.  And  this  exception  is  sufficiently  shown  by 
the  acts  of  the  government. 

These  lots  were  surveyed  before  the  taxes  were  assessed  for  1843 ; 
but  the  assessments  were  made  on  the  fractional  quarter  section, 
without  regard  to  the  lots  reserved.  Such  lots  were  neither  assessed 
nor  sold  for  the  taxes  due  on  them,  and  they  were  not  liable  for  the 
taxes  due  on  the  quarter  section. 

That  Ballance,  being  liable  for  the  tax,  should  permit  his  own  land 
to  be  sold,  and  purchase  one  of  the  lots,  or  a  part  of  it,  to  pay  the 
taxes  on  the  larger  tract,  would  seem  to  require  explanation.  Had  a 
stremger  purchased  at  this  sale  a  part  of  the  quarter  sections,  from 
the  irregularity  of  the  procedure,  it  is  not  perceived  how  the  tax  title 
could  have  been  sustained.  But,  however  this  may  be,  we  are  dear 
that  the  sale  of  lot  65,  or  a  part  of  it,  under  the  circumstances,  is  void, 
and,  consequently,  that  the  sheriff's  deed  on  such  sale  was  properly 
rejected.  As  the  whole  law  of  the  case  seemed  to  have  been  submit- 
ted to  the  court,  the  deed,  if  admitted  as  primd  facie  evidence,  could 

not  have  changed  the  result. 
[  *  25  j       The  statute  did  not  protect  the  possession  of  the  defend- 
ant below.    His  patent  excepted  these  lots ;  of  course,  he  had 
no  title  under  it,  for  the  lots  excepted. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

19  H.  884 :  24  H.  188. 
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John  Doe,  Ex  Dem.  Hallett  and  Walker,  Executors  of  Joshua 
Sjbnnedy,  deceased,  Plaintiffs  in  Error,  v.  Alered  R.  Beebe, 
George  W.  Hilliard,  Alexander  M.  Carr,  Charles  T.  Ketgh- 
UM  AND  John  Horsfeldt. 

13  H.  25. 

Pollard  r.  Hagan,  23  How.  212,  and  Qoodtitle  v.  Eibbe,  9  How.  477,  affirmed  and  applied  to 

this  case. 

The  case  is  stated  in  the  opinion  of  the  court 

J,  A.  Campbelly  for  the  plaintifls.  > 

No  counsel  corUrd. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment ;  and  the  plaintif&  in  error  claim 
title  to  the  premises  under  a  contract  of  sale  made  by  Morales,  the 
Spanish  intendant  at  Pensacola,  with  a  certain  WlQiam  McVoy,  for 
twenty  arpens  of  land  on  the  west  side  of  the  River  Mobile,  bound- 
ing on  the  river ;  which  contract  was  afterwards  confirmed  by  an  act 
of  congress.^  • 

The  contract  with  McVoy  was  made  in  1806.  He  subsequently 
assigned  his  interest  to  WUliam  J.  Kennedy  and  Joshua 
Kennedy,  *  and  the  latter  became  the  sole  owner  by  an  [•  26  ] 
assignment  from  the  former.  An  act  of  congress  was 
passed  in  1832,  confirming  the  title  of  Joshua  Kennedy  upon  two 
conditions  :  1.  That  the  confirmation  should  amount  to  nothing 
more  than  the  relinquishment  of  the  right  of  the  United  States  at 
that  time  in  the  land ;  and  2.  That  the  lands  before  that  time  sold 
by  the  United  States,  should  not  be  comprehended  within  the  act 
of  confirmation.  And  in  1837,  a  patent  was  issued  to  Joshua  Ken- 
nedy, reciting  in  full  this  act  of  congress  under  which  it  was  granted. 

It  is  admitted  in  the  record,  that  the  land  in  question  was  below 
high-water  mark  when  the  United  States  sold  the  land  on  which 
Fort  Charlotte  stood,  in  the  town  of  Mobile.  These  lands  were 
divided  into  lots  and  sold  in  1820  and  1821,  and  patents  were  issued 
to  the  purchasers  in  the  year  last  mentioned.  The  defendants  made 
titie  to  three  of  these  lots,  which  bounded  on  the  river,  and  it  was 
admitted  that  at  the  time  of  the  sale,  high  water  extended  over  their 
eastern  limits;  and  that  the  land  now  in  controversy  was  reclaimed 
firom  the  water  and  filled  up  by  those  under  whom  the  defendants 
claimed. 

The  question,  therefore,  to  be  decided  in  this  case  is,  whether  the 

1  6  Stats,  at  Large,  485. 
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title  obtained  under  McVoy's  contract,  confirmed  by  the  act  of  con- 
gress in  1832 ;  or  the  title  obtained  under  the  sale  of  the  lots  in  1820 
and  1821,  is  the  superior  and  better  title. 

The  principles  of  .law  on  which  this  question  depends,  have  already 
been  decided  in  this  court  in  Pollard  r.  Hagan,  3  How.  212,  and  in 
Goodtitle  v.  Kibbe,  9  How.  477,  478.  And  according  to  the  decis- 
ions in  these  two  cases,  the  title  under  the  sale  of  the  lots  is  the 
superior  one. 

The  judgment  of  the  supreme  court  of  the  State  of  Alabama  must 
therefore,  be  affirmed. 


Cyrus  H  McCormick,  Appellant,  Charles  M.  Gray,  and  William 

B.  Ogden. 

13  H.  26. 

On  an  arbitration  between  partners,  held  that  thej  had  appropriated  a  part  of  the  assets  of 
the  firm,  and  that  the  arbitrator  had  not  power  to  distarb  that  arrangement. 

Partners  have  the  right,  as  between  themselves,  to  control  the  possession  of  their  assets,  and 
appropriate  them  to  the  payment  of  claims  by  one  partner  on  the  firm. 

Though  one  part  of  an  award  may  sometimes  be  good  and  another  part  bad,  the  part  al- 
lowed to  stand  most  appear  to  be  in  no  way  affected  by  the  departure  of  the  referee  from 
the  submission.  ' 

The  case  is  stated  in  the  opinion  of  the  court 

Johnson^  for  the  plaintiff. 

BttUerfieldj  contra. 

[  •  35    ]       Curtis,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  for  an  account  of  certain  partnership  trans 
actions  between  McCormick  and  Gray,  and  to  set  aside  an  award  by 
which  that  account  has  been  stated.     The  bill  was  demurred  to,  and 
by  a  decree  of  the  circuit  court  of  the  United  States  for  the  district 
of  Illinois,  it  was  dismissed,  and  the  complainant  appealed. 

The  demurrer  raises  the  question,  whether  the  award  is  valid  ? 
The  objection  to  the  award  is,  that  it  is  not  pursuant  to  the  submis- 
sion. To  decide  this  question,  it  is  necessary  to  examine  the  terms 
of  the  submission  and  the  award.  The  submission  is  contained  in 
arbitration  bonds,  mutually  executed  by  the  parties,  bearing  date  on 
the  20th  day  of  December,  1848,  submitting,  generally,  all  their  part- 
nership and  other  differences  with  this  limitation :  "  Provided,  that 
the  award  so  to  be  made  by  said  arbitrator  shall  not  in  any  way  alter 
or  affect  the  demands  of  property  and  assets  in  the  hands  of  William 
B.  Ogden,  as  the  trustee  of  said  parties,  or  the  agreements  between 
said  parties,  relative  to  the  collection  and  disposition  of  said  demands. 
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assets,  and  property ;  but  the  same  shall  remain  under  the  provisions 
of  said  contract." 

This  clause  in  the  submission  refers  to  an  assignment  of  the  prin- 
cipal part  of  the  choses  in  action  of  the  partnership,  in  trust 
*  to  collect  them,  made  by  the  partners  before  the  execution  [  *  36  ] 
of  the  submission  bonds,  which  assignment  recites  the  fact 
of  the  submission,  and  contains  agreements  as  to  marshalling  this 
part  of  the  partnership  assets.  Amongst  other  trusts  declared  in  this 
assignment  are  the  following :  — 

^  1,  Said  Ogden  shall  proceed  to  collect  said  assets  as  speedily  as 
may  be ;  and,  after  first  paying  all  expenses,  costs,  and  commissions 
attending  the  collection  and  disbursement  of  the  same,  he  shall  pay 
over  to  said  McCk>rmick  the  sum  of  |^14,610,  on  account  of  patent  fees 
due  him  for  the  manufacture  of  said  Virginia  Reapers,  as  aforesaid. 

^<  2.  To  pay  all  legal  liabilities  and  debts  of  said  McCormick  and 
Grray  as  they  shall  become  due, 

^  3.  The  balance  of  said  assets,  as  fast  as  collected,  shall  be  paid 
in  pro  rata  sums  as  follows :  to  said  McCormick,  one  half  of  all 
moneys  collected;  to  Ogden  and  Jones,  one  fourth  part  of  said 
moneys,  being  the  amount  heretofore  sold  and  assigned  by  said  Gray 
to  them ;  and  the  remaining  one  fourth  part  to  said  Charles  M.  Gray. 
Provided,  however,  and  it  is  hereby  expressly  understood  and  agreed 
between  the  said  McCormick  and  Gray,  that  the  respective  sums 
herein  provided  by  this  clause,  to  be  paid  to  said  McCo|piick  and 
Gray,  respectively,  shall  be  retained  by  the  said  Ogden,  to  await  the 
award  of  Judge  Ifickey,  in  the  submission  above  referred  to,  and  shall 
in  no  case  be  paid  over  by  him  to  either  of  said  parties  until  said 
award  shall  be  made ;  and  when  said  award  shall  be  made,  in  case 
it  shall  be  made  against  either  party,  the  amount  of  such  award  shall 
be  taken  out  of  the  moneys  going  to  the  party  against  whom  said 
award  shall  be  made,  and  paid  over  to  the  amount  thereof^  to  the 
party  in  whose  favor  said  award  shall  be  made ;  and  when  said 
award  shall  have  been  paid,  the  balance  of  said  moneys  going  to 
said  McCormick  and  Gray,  if  any  there  shall  be,  shall  be  paid  over 
to  them,  respectively,  in  the  proportion  hereinbefore  provided  for. 
Provided,  further,  that,  if  said  Gray  shall  not  pay  to  said  McCormick, 
within  thirty  days  from  the  date  hereof,  the  sum  of  |^2,500,  on 
account  of  the  indebtedness  of  Gray  and  Warner  to  said  McCor- 
mick, then  the  said  Ogden  shall  retain  and  pay  over  to  said  McCor- 
mick, out  of  the  rest  of  the  moneys  to  be  paid  to  said  Ghray,  as  afore- 
said, after  first  paying  any  award  which  said  judge  may  make  in  the 
submission  above  mentioned,  against  said  Ghray,  the  aforesaid  sum 
of  ^2,500,  on  account  of  the  said  indebtedness  of  said  Ghray  and 
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Warner,  aforesaid,  together  with  ten  per  cent  damage  thereon,  as  a 
penalty  for  any  delinquency  on  the  part  of  said  Gray,  to  pay  said 
sum  of  1^2,500  within  the  time  above  limited,  every  thing  herein- 
before contained  to  the  contrary  notwithstanding ;  and  the 
[•37  ]  said  Ghray  agrees  •to  furnish  the  said  McCormick,  within 
the  thirty  days  aforesaid,  a  full,  true,  and  correct  account 
or  statement  of  the  indebtedness  of  said  Grray  and  Warner  to  said 
McCormick;  and  any  excess  over  and  above  the  said  sum  of  |^2,500, 
which  said  account  or  statement  shall  show  to  be .  due  to  said 
McCormick,  shall  also  be  paid  to  him  by  said  Gray,  within  the 
thirty  days  above  limited,  or,  in  default  thereof,  the  said  Ogden  shall 
pay  the  same  out  of  the  same  funds,  in  the  same  manner  and  with 
the  like  penalty  that  the  said  sum  of  $2,500  is  hereinbefore  provided 
to  be  paid." 

These  stipulations,  by  which  this  part  of  the  partnership  assets  is 
disposed  of,  are,  in  legal  effect,  incorporated  into  the  submission,  and 
limit  the  authority  of  the  arbitrator.  He  could  do  nothing  to  alter 
or  affect  them.  But,  instead  of  observing  this  limitation,  his  award 
treats  the  entire  property  of  the  partnership,  and  the  respective  rights 
of  the  partners,  as  if  no  such  agreements  had  been  made. 

He  postpones  the  payment  of  the  $14,610  to  McCormick,  for  his 
patent  fees  to  the  payment  of  the  debts  of  the  firm,  though  the  agree- 
ment of  the  parties  was,  that  it  should  be  first  paid  out  of  the  chases 
in  ctction  assigned.  It  is  argued,  that  this  was  justified  by  the  prior 
light  of  creditors.  But,  as  between  the  partners,  they  had  a  per- 
fect right  to  control  the  possession  of  the  partnership  funds,  and  de- 
termine that  the  whole,  or  any  part,  should  go  into  the  possession  of 
either  partner.  Both  are  ultimately  liable  for  the  debts,  and  whether 
one  or  other  member  of  the  firm  shall  have  possession  of  the  funds, 
either  under  a  claim  as  a  creditor  of  the  firm,  or  otherwise,  while  they 
act  in  good  faith,  is  a  matter  wholly  subject  to  their  controL  Indeed, 
it  is  only  through  them,  and  by  means  of  their  equity  to  have  the 
partnership  property  applied  to  the  payment  of  tiie  partnership  debts, 
that  creditors  have  any  lien  on,  or  specific  rights  to,  the  property  of 
the  firm,  as  distinguished  from  the  property  of  its  members.  Ex 
varte  Ruffin,  6  Ves.  119 ;  Expa/rte  Fdl,  10  Ves.  347;  ExparU  Wil- 
liams, 11  Yes.  5. 

This  partnership  was  solvent,  and  the  object  of  the  submission 
was  to  adjust  the  relative  rights  of  the  partners.  The  payment  of 
the  debts,  and  a  provision  for  them  out  of  the  partnership  funds,  was 
probably  necessary,  in  order  to  make  a  final  settlement,  without  re- 
course over,  in  consequence  of  payments  compulsorily  made  by  one 
partner,  which  might  disturb  the  balance  between  himself  and  bis 
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copartner.    But  it  certainly  was  not  within  the  authority  of  the  referee 
to  make  this  provision  out  of  a  fund  which  the  partners  had  other- 
wise disposed  of  by  an  express  agreement,  which  they  made 
part  of  *  the  submission,  and  which  constituted  a  limitation  [  *  38  ] 
on  his  authority. 

It  is  said  that,  by  the  terms  of  the  agreement  between  the  parties 
contained  in  the  assignment,  these  debts  were  to  be  paid  as  they 
should  become  due,  and  that,  to  support  the  award,  the  court  will  in- 
tend they  were  all  payable  at  the  time  it  was  made.  But  if  this 
were  intended,  the  agreement  would  nevertheless  remain,  by  force  of 
which  McCormick's  patent  fees  were  to  be  first  paid,  out  of  the  pro- 
ceeds of  that  particular  part  of  the  property  assigned. 

The  partners  agreed  in  the  assignment,  that,  after  paying  McCor- 
mick  the  sum  of  |^14,610,  and  discharging  the  legal  liabilities  of  the 
firm,  the  balance  of  the  assets  assigned,  as  fast  as  collected,  should  be 
paid  one  half  to  McCormick,  one  fourth  to  Gray,  and  the  remaining 
fourth  to  certain  assignees  of  Gray,  but  that  each  partner  should  have 
a  lien  on  the  share  of  the  other,  for  any  balance  found  due  to  him  by 
the  arbitrator ;  and  that  McCormick  should  have  a  lien  on  Gray's 
share,  in  the  hands  of  the  assignee,  for  a  specific  claim  of  |^2,500 
together  with  any  further  amount  which  might  prove  to  be  due  to 
him  according  to  an  account  therein  agreed  to  be  rendered. 

Upon  the  face  of  the  award  we  are  unable,  by  any  fahr  intendment, 
to  reconcile  it  with  these  stipulations.  The  radical  error  of  the  arbi- 
trator seems  to  have  been,  that  he  disregarded  these  arrangements  of 
the  parties,  by  which  they  had  finally  bound  so  much  of  their  assets 
as  were  in  the  hands  of  the  assignee.  It  was  his  duty  to  assume  that 
their  contract,  in  respect  to  this  part  of  the  partnership  property,  wa^ 
to  be  8pecific€dly  executed,  and  then  proceed  to  consider  the  equities 
of  the  parties  in  consequence  of  such  an  appropriation  of  those  funds, 
as  weU  as  in  consequence  of  the  other  facts.  But  each  partner  had  a 
right  to  the  specific  performance  of  the  trusts  declared  in  the  assign- 
ment, and  the  submission  gave  no  power  to  the  arbitrator  to  make 
an  award  inconsistent  with  their  execution.  But  this  award  is  so. 
In  one  aspect  of  this  bill,  it  is  a  bill  for  the  execution  of  those  trusts, 
and  no  reason  appears  why  they  should  not  be  executed,  except  the 
award.  If  the  award  is  valid,  the  court  below  rightly  decided  that 
the  bill  must  be  dismissed,  for  it  not  only  bars  the  general  account 
of  the  partnership  transactions,  but  destroys  the  particular  trusts 
created  by  the  assignment  in  favor  of  each  partner,  in  respect  to  th^ 
proceeds  of  the  choses  in  action  assigned.  Yet  it  was  expressly  agreed 
that  the  arbitrator  should  do  nothing  which  could  have  that  effect, 
and  so  far  as  the  award  is  relied  on  as  a  defence  to  the  bill  against 
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Gray  and  Ogden,  the  trustee,  to  have  these  trusts  per- 
[  *  39  ]  formed,  *  it  is  in  direct  conflict  with  the  express  words  of 
the  submission. 

It  is  suggested  that  the  award  may  be  held  valid  in  part,  and  so 
far  as  it  does  pursue  the  submission.  There  are  cases  in  which,  after 
rejecting  part  of  an  award,  the  residue  is  sufficiently  final,  certain, 
and  in  conformity  with  the  submission,  to  stand ;  but  it  is  indispen- 
sable that  the  part  thus  allowed  to  stand  should  appear  to  be  in  no 
way  affected  by  the  departure  from  the  submission.  In  the  present 
case  this  does  not  appear.  On  the  contrary,  the  basis  of  this  whole 
award  is  erroneous,  resting  on  the  assumption  that  the  disposal  of 
the  entire  assets  of  the  partnership  was  the  subject  of  the  award,  and 
it  is  certain  the  arbitrator  could  properly  have  made  no  part  of  this 
award,  as  it  stands,  if  he  assumed  that  the  trusts  declared  in  the 
assignment  were  to  be  executed. 

It  is  objected  that  the  amount  in  controversy  is  not  sufficient  to 
justify  an  appeal  to  this  court ;  but  this  is  a  suit  for  an  account  in- 
volving very  large  sums  of  money,  the  complainant  claiming  sums 
greatly  exceeding  two  thousand  dollars,  by  force  of  the  assignment 
and  otherwise,  and  the  defendant  Gray,  insisting  on  the  award,  as  a 
bar  to  the  whole  claim.  It  is  no  answer  to  say  that,  if  this  suit 
should  be  defeated,  the  complainant  may  have  some  other  title,  which 
will  not  be  worth  two  thousand  dollars  less  than  the  value  of  what 
he  now  claims.  The  question  is,  whether  the  matter  in  dispute  in 
this  suit  is  of  the  value  of  two  thousand  dollars.  Besides,  this  mat- 
ter is  a  claim  for  an  account  far  exceeding  that  amount^  and  it  does 
not  appear  that  the  defendant  Concedes  to  the  complainant  his  whole 
claim,  except  some  sum  less  than  two  thousand  dollars.  There 
remains,  therefore,  a  dispute  concerning  this  large  claim,  not  nar- 
rowed by  any  concession  of  the  defendant,  so  as  to  be  reduced  below 
the  sum  which  is  required  by  law  for  an  appeal.  It  is  urged,  also, 
that  the  appeal  is  not  well  taken,  because  the  complainant  obtained 
leave  to  amend,  after  the  decree  dismissing  the  bill  was  entered.  But 
it  appears  from  the  record  that  this  decree  to  dismiss  the  bill  was 
regularly  stricken  out  before  the  leave  to  amend  was  granted,  and 
afterwards,  when  the  complainant  elected  not  to  amend,  the  bill  was 
ordered  to  be  dismissed  by  reason  of  the  demurrer.  From  this  last- 
mentioned  decree  the  appeal  was  taken,  and  it  was  regularly  and 
properly  allowed. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  case 
remanded  with  durections  to  that  court  to  overrule  the  demuner, 
and  order  the  defendants  to  answer  the  bilL 


DECEMBER  TERM,  1851.  373 

United  Sutes  o.  Ferreira.    13  H. 

The  United  States,  Appellants,  v.  Francis  P«  Ferreira,  Admin- 
istrator of  Francis  Pass,  deceased. 

13  H.  40. 

An  act  of  congress  having  authorized  the  district  jadge  of  the  United  States  for  Florida, 
to  adjudicate  on  claims  for  injuries  suffered  bj  inhabitants  of  Florida,  by  the  operations 
of  the  American  army  in  Florida,  which  claims  were  to  be  paid,  if  the  secretary  of  the 
treasury  should,  on  a  report  of  the  evidence,  deem  it  equitable ;  held,  not  to  be  an  au- 
thority to  exercise  any  of  the  judicial  power  of  the  United  States  under  the  constitution ; 
but  that  the  judge  acted  as  a  commissioner,  and  no  appeal  lay  to  this  court. 

The  case  is  stated  in  the  opinion  of  the  court. 
Crittenden^  (attorney-general,)  for  the  United  States. 
Johnson^  Sherman^  W.  Cost  Johnson^  and  Emfi^^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  44  ] 

This  purports  to  be  an  appeal  from  the  district  court  of 
the  •  United  States  for  the  northern  district  of  Florida.  [  *  46  ] 
The  case  brought  before  the  court  is  this :  — 

The  ireaty  of  1819,^  by  which  Spain  ceded  Florida  to  the  United 
States,  contains  the  following  stipulation  in  the  9th  article. 

<^  The  United  States  shall  cause  satisfaction  to  be  made  for  the 
injuries  if  any,  which  by  process  of  law  shall  be  established  to  have 
been  saffered  by  the  Spanish  officers  and  individual  Spanish  inhabi- 
tants by  the  late  operations  of  the  American  army  in  Florida." 

In  1823  ^  congress  passed  an  act  to  carry  into  execution  this  article 
of  the  treaty.  The  1st  section  of  this  law  authorizes  the  judges  of 
the  superior  courts  established  at  St.  Augustine  and  Pensacola 
respectively,  to  receive  and  adjust  all  claims  arising  within  their 
respective  jurisdictions,  agreeably  to  the  provisions  of  the  article  of 
the  treaty  above  mentioned ;  and  the  2d  section  provides :"  That  in  all 
cases  where  the  judges  shall  decide  in  favor  of  the  claimants,  the 
decisions,  with  the  evidence  on  which  they  are  founded,  shall  be  by 
the  said  judges  reported  to  the  secretary  of  the  treasury,  who,  on 
being  satisfied  that  the  same  is  just  and  equitable,  within  the  pro- 
visions of  the  treaty,  shall  pay  the  amount  thereof  to  the  person  or 
persons  in  whose  favor  the  same  is  adjudged." 

Under  this  law  the  secretary  of  the  treasury  held  that  it  did  not 
apply  to  injuries  suffered  in  1812  and  1813,  from  the  causes  men- 
tioned in  the  treaty,  but  to  those  of  a  subsequent  period.  And  in 
consequence  of  this  decision,  another  law  was  passed  in  1834,^  ex- 
tending the  provisions  of  the  former  act  to  injuries  suffered  in  1812 
and  1813,  but  limiting  the  time  for  presenting  the  claims  to  one  year 

1  8  Stats,  at  Large,  252.  '  8  lb.  768.  *  6  lb.  569. 
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from  the  passage  of  the  act.     This  law  embraced  the  claim  of  the 
present  claimant. 

He  did  not,  however,  present  his  claim  within  the  time  limited. 
And  in  1849  ^  a  special  law  was  passed  authorizing  the  district  judge 
of  the  United  States  fo?  the  northern  district  of  Florida,  to  receive 
and  adjudicate  this  claim  and  that  of  certain  other  persons  mentioned 
in  the  law,  under  the  act  of  1834 ;  the  several  claims  to  be  settled  by 
the  treasury  as  in  other  cases  under  the  said  act  Florida  had  be- 
come a  State  of  the  Union  in  1849,  and  therefore  the  district  judge 
was  substituted  in  the  place  of  the  territorial  officer. 

Ferreira  presented  his  claim  according^w  the  district  judge,  who 
took  the  testimony  offered  to  support  it,  ana  decided  that  the  amount 
stated  in  the  proceedings  was  due  to  him.  The  district  attorney  of 
the  United  States,  prayed  an  appeal  to  this  court,  from  this  decision; 
and  under  that  prayer  the  case  has  been  docketed  here  as  an  ap- 
peal from  the  district  court. 
[  •  46  ]  •  The  only  question  now  before  us  is  whether  we  have 
any  jurisdiction  in  the  case.  And  in  order  to  determine 
that  question,  we  must  examine  the  nature  of  the  proceeding,  before 
the  district  judge,  and  the  character  of  the  decision  from  which  this 
appeal  has  been  taken. 

The  treaty  certainly  created  no  tribunal  by  which  these  damages 
were  to  be  adjusted,  and  gives  no  authority  to  any  court  of  justice 
to  inquire  into  or  adjust  the  amount  which  the  United  States  were 
to  pay  to  the  respective  parties  who  had  suffered  damage  from  the 
causes  mentioned  in  the  treaty.  It  rested  with  congress  to  provide 
one,  according  to  the  treaty  stipulation.  But  when  that  tribunal  was 
appointed,  it  derived  its  whole  authority  from  the  law  creating  it,  and 
not  from  the  treaty ;  and  congress  had  the  right  to  regulate  its  pro- 
ceedings and  limit  its  power ;  and  to  subject  its  decisions  to  the 
control  of  an  appellate  tribunal,  if  it  deemed  it  advisable  to  do  so. 

Undoubtedly  congress  was  bound  to  provide  such  a  tribunal  as 
the  treaty  described.  But  if  they  failed  to  fulfil  that  promise,  it  is  a 
question  between  the  United  States  and  Spain.  The  tribunal  created 
to  adjust  the  claims  cannot  change  the  mode  of  proceeding  or  the 
character  in  which  the  law  authorizes  it  to  act,  under  any  opinion 
it  may  entertain,  that  a  different  mode  of  proceeding,  or  a  tribunal  of 
a  different  character,  would  better  comport  w:ith  the  provisions  of  the 
treaty.  If  it  acts  at  all,  it  acts  under  the  authority  of  the  law  and 
must  obey  the  law. 

The  territorial  judges,  therefore,  in  adjusting  these  claims,  derived 
their  authority  altogether  from  the  laws  above  mentioned ;  and  their 


I  9  Stats,  at  Large,  788. 


DECEMBER  TERM,   1851.  375 

United  States  v,  Ferreira.    13  H. 

decisions  can  be  entitled  to  no  higher  respect  or  authority  than  these 
laws  gave  them.  They  are  referred,  by  the  act  of  1823,  to  the  treaty, 
for  the  description  of  the  injury  which  the  law  requires  them  to  ad- 
just ;  but  not  to  enlarge  the  power  which  the  law  confers,  nor  to 
change  the  character  in  which  the  law  authorizes  them  to  act. 

The  law  of  1823,  therefore,  and  not  the  stipulations  of  the  treaty, 
furnishes  the  rule  for  the  proceeding  of  the  territorial  judges,  and 
determines  their  character.  And  it  is  manifest  that  this  power  to 
decide  upon  the  validity  of  these  claims,  is  not  conferred  on  them  as 
a  judicial  function,  to  be  exercised  in  the  ordinary  forms  of  a  court 
of  justice.  For  there  is  to  be  no  suit ;  no  parties  in  the  legal  ac- 
ceptance of  the  term,  are  to  be  made,  no  process  to  issae ;  and  no 
one  is  authorized  to  appear  on  behalf  of  the  United  States,  or  to 
summon  witnesses  in  the  case.  The  proceeding  is  altogether  ez 
partCj  and  all  that  the  judge  is  required  to  do,  is  to  receive  the  claim 
when  the  party  presents  it,  and  to  adjust  it  upon  such  evidence  as  he 
may  have  before  him,  or  be  able  himself  to  obtain.  But 
neither  the  evidence,  nor  *  his  award,  are  to  be  filed  in  the  [  *  47  ] 
court  in  which  he  presides,  nor  recorded  there ;  but  he  is 
required  to  transmit,  both  the  decision  and  the  evidence  upon  which 
he  decided,  to  the  secretary  of  the  treasury ;  and  the  claim  is  to  be 
paid,  if  the  secretary  thinks  it  just  and  equitable,  but  not  otherwise. 
It  is  to  be  a  debt  from  the  United  States  upon  the  decision  of  the 
secretary,  but  not  upon  that  of  the  judge. 

It  is  too  evident  for  argument  on  the  subject,  that  such  a  tribunal 
is  not  a  judicial  one,  and  that  the  act  of  congress  did  not  intend  to 
make  it  one.  The  authority  conferred  on  the  respective  judges  was 
nothing  more  than  that  of  a  commissioner  to  adjust  certain  claims 
against  the  United  States ;  and  the  office  of  judges,  and  their  re- 
spective jurisdictions,  are  referred  to  in  the  law,  merely  as  a  designa- 
tion of  the  persons  to  whom  the  authority  is  confided,  and  the 
territorial  limits  to  which  it  extends.  The  decision  is  not  the  judg- 
ment of  a  court  of  justice.  It  is  the  award  of  a  commissioner.  The 
act  of  1834  calls  it  an  award.  And  an  appeal  to  this  court  from  such 
a  decision,  by  such  an  authority  firom  the  judgment  of  a  court  of 
record,  would  be  an  anomaly  in  the  history  of  jurisprudence.  An 
appeal  might  as  well  have  been  taken  from  the  awards  of  the  board  of 
commissioners,  under  the  Mexican  treaty,  which  were  recently  sitting 
in  this  city. 

Nor  can  we  see  any  ground  for  objection  to  the  power  of  revision 
and  control  given  to  the  secretary  of  the  treasury.  When  the  United 
States  consent  to  submit  the  adjustment  of  claims  against  them  to 
any  tribunal,  they  have  a  right  to  prescribe  the  conditions  on  which 
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they  will  pay.  And  they  had  a  right,  therefore,  to  make  the  approval 
of  the  award  by  the  secretary  of  the  treasury,  one  of  the  conditions 
upon  which  they  would  agree  to  be  liable.  No  claim,  therefore,  is 
due  from  the  United  States  until  it  is  sanctioned  by  him ;  and  his 
decision  against  the  claimant  for  the  whole  or  a  part  of  the  claim  as 
allowed  by  the  judge,  is  final  and  conclusive.  It  cannot  afterwards 
be  disturbed  by  an  appeal  to  this  or  any  other  court,  or  in  any  other 
way,  without  the  authority  of  an  act  of  congress. 

It  is  said,  however,  on  the  part  of  the  claimant,  that  the  treaty  re- 
quires that  the  injured  parties  should  have  an  opportunity  of  estab- 
lishing their  claims  by  a  process  of  law ;  that  process  of  law  means 
a  judicial  proceeding  in  a  court  of  justice ;  and  that  the  right  of  su- 
pervision given  to  the  secretary,  over  the  decision  of  the  district  judge, 
is  therefore  a  violation  of  the  treaty. 

The  court  think  differentiy,  and  that  the  government  of  this  coun- 
try is  not  liable  to  the  reproach  of  having  broken  its  faith  with  Spain. 
The  tribunals  established  are  substantisdly  the  same  with 
[  *  48  ]  those  usually  created,  where  one  nation  agrees  by  •treaty 
to  pay  debts  or  damages  which  may  be  found  to  be  due  to 
the  citizens  of  another  country.  This  treaty  meant  nothing  more 
than  the  tribunal  and  mode  of  proceeding  ordinarily  established  on 
such  occasions ;  and  well  known  and  weU  understood  when  treaty 
obligations  of  this  description  are  undertaken.  But  if  it  were  ad- 
mitted to  be  otherwise,  it  is  a  questi&n  between  Spain  and  that 
department  of  the  government  which  is  charged  with  our  foreign  re- 
lations ;  and  with  which  the  judicial  branch  has  no  concern.  Cer- 
tainly the  tribunal  which  acts  under  the  law  of  congress,  and  derives 
all  its  authority  from  it,  cannot  call  in  question  the  validity  of  its 
provisions,  nor  claim  absolute  and  final  power  for  its  decisions,  when 
the  law  by  virtue  of  which  the  decisions  are  made,  declares  that  thej 
shall  not  be  final,  but  suborcjinate  to  that  of  the  secretary  of  thi 
treasury,  and  subject  to  his  reversal. 

And  if  the  judicial  branch  of  the  government  had  the  right  to  loob 
into  the  construction  of  the  treaty  in  this  respect,  and  was  of  opinioi 
that  it  required  a  judicial  proceeding ;  and  that  the  power  given  tt 
the  secretary  was  void  as  in  violation  of  the  treaty,  it  would  hardl} 
strengthen  the  case  of  the  claimant  on  this  appeal  For  the  proceed 
ings  before  the  judge  are  as  littie  judicial  in  their  character  as  tha^ 
before  the  secretary.  And  if  his  decisions  are  void  on  that  account 
the '  decisions  of  the  judge  are  open  to  the  same  objections ;  and 
neither  the  principal  nor  interest,  nor  any  part  of  this  claim  could  be 
paid  at  the  treasury.  For  if  the  tribunal  is  unauthorized  the  awavde 
are  of  no  value. 
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The  powers  conferred  by  these  acts  of  congress  upon  the  judge  as   / 
well  as  the  secretary,  are,  it  is  true,  judicial  in  their  nature.     For ' 
judgment  and  discretion  must  be  exercised  by  both  of  them.     But 
it  is  nothing  more  than  the  power  ordinarily  given  by  law  to  a  com- 
missioner appointed  to  adjust  claims  to  lands  or  money  under  a 
treaty ;  or  special  powers  to  inquire  into  or  decide  any  other  particu- 
lar class  of  controversies  in  which  the  public  or  individuals  may  be 
concerned.     A  power  of  this  description  may  constitutionally  be    - 1\ 
conferred  on  a  secretary  as  well  as  on  a  commissioner.    But  is  not 
judicial  in   either  case,  in  the   sense  in  which  judicial  power  is 
granted  by  the  constitution  to  the  courts  of  the  United  States. 

The  proceeding  we  are  now  considering,  did  not  take  place  before 
one  of  the  territorial  judges,  but  before  a  district  jiylge  of  the  United 
States.  But  that  circumstance  can  make  no  difference.  For  the  act 
of  1849,  authorizes  him  to  receive  and  adjudicate  the  claims  of  the 
persons  mentioned  in  the  law,  under  the  act  of  1834,  and  provides 
that  these  claims  may  be  settled  by  the  treasury,  as  other  cases  under 
the  said  act.  It  conferred  on  the  district  judge,  therefore,  the 
same  power,  and  the  same  character,  *  and  imposed  on  him  [  *  49  ] 
the  same  duty,  that  had  been  conferred  and  imposed  on  the 
territorial  judges  before  Florida  became  a  State. 

It  would  seem,  indeed,  in  this  case,  that  the  district  judge  acted 
under  the  erroneous  opinion  that  he  was  exercising  judicial  power 
strictly  speaking  under  the  constitution,  and  has  given  to  these  pro- 
ceedings as  much  of  the  form  of  proceedings  in  a  court  of  justice  as 
was  practicable.  A  petition  in  form  is  filed  by  the  claimant ;  and 
the  judge  states  in  his  opinion  that  the  district  attorney  appeared  for 
the  United  States,  and  argued  the  case,  and  prayed  an  appeal.  But 
the  acts  of  congress  require  no  petition.  The  claimant  had  nothing 
to  do,  but  to  present  his  claim  to  the  judge  with  the  vouchers  and  ev- 
idence to  support  it.  The  district  attorney  had  no  right  to  enter  an 
appearance  for  the  United  States,  so  as  to  make  them  a  party  to  the 
proceedings,  and  to  authorize  a  judgment  against  them.  It  was  no 
doubt  his  duty  as  a  public  officer,  if  he  knew  of  any  evidence  against 
the  claim,  or  of  any  objection  to  the  evidence  produced  by  the  claim- 
ant, to  bring  it  before  the  judge,  in  order  that  he  might  consider  it, 
and  report  it  to  the  secretary.  But  the  acts  of  congress  certainly  do 
not  authorize  him  to  convert  a  proceeding  before  a  commissioner  into  . 

a  judicial  one,  nor  to  bring  an  appeal  from  his  award  before  this  ^ 

court. 

The  question  as  to  the  character  in  which  a  judge  acts  in  a  case 
of  this  description,  is  not  a  new  one.  It  arose  as  long  ago  as  1792, 
in  Haybum's  case,  reported  in  2  DalL  409. 

32' 
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The  act  of  23d  of  Morch,^  in  that  year,  reqaired  the  circuit  coorts 
of  the  United  States  to  examine  into  the  claims  of  the  officers,  and 
soldiers  and  seamen  of  the  Revolution,  to  the  pensions  granted  to  in- 
valids by  that  act,  and  to  determine  the  amount  of  pay  that  would 
be  equivalent  to  the  disability  incurred,  and  to  certify  their  opinion 
to  the  secretary  of  war.  And  it  authorized  the  secretary,  when  he 
had  cause  to  suspect  imposition  or  mistake,  to  withhold  the  pension 
allowed  by  the  court,  and  to  report  the  case  to  congress  at  its  next 
session.  The  authority  was  given  to  the  circuit  courts ;  and  a  ques- 
tion arose  whether  the  power  conferred  was  a  judicial  one,  which  the 
circuit  courts  as  such,  could  constitutionally  exercise. 

The  question  was  not  decided  in  the  supreme  court  in  the  case 
above  mentioned*.  But  the  opinions  of  the  judges  of  the  circuit 
courts  for  the  districts  of  New  York,  Pennsylvania,  and  North  Caro- 
lina, are  all  given  in  a  note  to  the  case  by  the  reporter. 

The  judges  in  the  New  York  circuit,  composed  of  Chief  Justice 
Jay,  Justice  Cushing,  and  Duane,  district  judge,  held  that  the  power 
could  not  be  exercised  by  them  as  a  court  But  in 
[  *  60  ]  *  consideration  of  the  meritorious  and  benevolent  object  of 
the  law,  they  agreed  to  construe  the  power  as  confened  on 
them  individually  as  commissioners,  and  to  adjourn  the  court  over 
from  time  to  time,  so  as  to  enable  them  to  perform  the  duty  in  the 
character  of  commissioners,  and  out  of  court 

The  judges  of  the  Pennsylvania  circuit,  consisting  of  Wilson  and 
Blair,  justices  of  the  supreme  court,  and  Peters,  district  judge,  re- 
fused to  execute  it  altogether,  upon  the  ground  that  it  was  conferred 
on  them  as  a  court,  and  was  not  a  judicial  power  when  subject  to 
the  revision  of  the  secretary  of  war  and  congress. 

The  judges  of  the  circuit  court  of  North  Carolina,  composed  of 
Iredell,  justice  of  the  supreme  court,  and  Sitgreaves,  district  judge, 
were  of  opinion  that  the  court  could  not  execute  it  as  a  judicial 
power ;  and  held  it  under  advisement  whether  they  might  not  con- 
strue the  act  as  an  appointment  of  the  judges  personally  as  commis- 
sioners, and  perform  the  duty  in  the  character  of  commissioners  out  of 
court,  as  had  been  agreed  on  by  the  judges  of  the  New  York  circuit. 

These  opinions,  it  appears  by  the  report  in  2  Dall.,  were  all  com- 
municated to  the  President,  and  the  motion  for  a  mandamus  in  Hay- 
burn's  case,  at  the  next  term  of  the  supreme  court,  would' seem  to 
have  been  made  merely  for  the  purpose  of  having  it  judicially  deter- 
mined in  this  court,  whether  the  judges,  under  that  law,  were  author- 
ized to  act  in  the  character  of  commissioners.  For  every  judge  of 
the  court,  except  Thomas  Johnson,  whose  opinion  is  not  given,  had 

*  1  Stftts.  at  Latige,  843. 
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formally  expressed  his  opinion  in  writing,  tha^  the  duty  imposed, 
when  the  decision  was  subject  to  the  revision  of  a  secretary  and  of 
congress,  coold  not  be  executed  by  the  court  as  a  judicial  power ; 
and  the  only  question  upon  which  there  appears  to  have  been  any 
difference  of  opinion,  was  whether  it  might  not  be  construed  as  con- 
ferring  the  power  on  the  judges  personally  as  commissioners.  And 
if  it  would  bear  that  construction,  there  seems  to  have  been  no  doubt, 
at  that  time,  but  that  they  might  constitutionally  exercise  it,  and  the 
secretary  constitutionally  revise  their  decisions.  The  law,  however, 
was  repealed  at  the  next  session  of  the  legislature,  and  a  different 
way  provided  for  the  relief  of  the  pensioners ;  and  the  question  as  to 
the  construction  of  the  law  was  not  decided  in  the  supreme  court 
But  the  repeal  of  the  act  clearly  shows  that  the  President  and  con- 
gress  acquiesced  in  the  correctness  of  the  decision,  that  it  was  not  a 
judicial  power. 

This  law  is  the  same  in  principle  with  the  one  we  are  now  consid- 
ering, with  this  difference  only,  that  the  act  of  1792  imposed  the.  duty 
on  the  court  eo  nomine^  and  not  personally  on  the  judges. 
In  the  case  before  us  it  is  imposed  upon  the  judge,  and  *  it  [  *  51  ] 
appears  from  the  note  to  the  case  of  Hayburn,  that  a  ma- 
jority of  the  judges  of  the  supreme  court  were  of  opinion  that  if  *^ 
the  law  of  1792  had  conferred  the  power  on  the  judges,  they  would 
have  held  that  it  was  given  to  them  personally  by  that  description ; 
and  would  have  performed  the  duty  as  commissioners,  subject  to  the 
revision  and  control  of  the  secretary  and  congress,  as  provided  in  the 
law.  Nor  have  Justices  Wilson,  Blair,  and  Peters,  district  judges, 
dissented  from  this  opinion.  Their  communication  to  the  President 
b  silent  upon  this  point.  But  the  opinions  of  all  the  judges  em- 
brace distinctly  arid  positively  the  provisions  of  the  law  now  before 
us,  and  declare  that,  under  such  a  law,  the  power  was  not  judicial 
within  the  grant  of  the  constitution,  and  could  not  be  exercised  as  such. 

Independently  of  these  objections,  we  are  at  some  loss  to  under- 
stand how  this  case  could  legally  be  transmitted  to  this  court,  and    "^ 
certified  as  the  transcript  of  a  record  in  the  district  court.     According 
to  the  directions  of  the  act  of  congress,  the  decision  of  the  judge,  and 
the  evidence  on  which  it  is  founded,  ought  to  have  been  transmitted 
to  the  secretary  of  the  treasury.     They  are  not  to  remain  in  the  dis- 
trict court,  nor  to  be  recorded  there.  They  legally  belong  to  the  office 
of  the  secretary  of  the  treasury,  and  not  to  the  court ;  and  a  copy   / 
from  the  clerk  of  the  latter  would  not  be  evidence  in  any  court  of    ' 
justice.     There  is  no  record  of  the  proceedings  in  the  district  court 
of  which  a  transcript  can  legally  be  made  and  certified ;  and  conse- 
quently there  is  no  transcript  now  before  us  that  we  can  recognize  as 
evidence  of  any  proceeding  or  judgment  in  that  court 
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A  question  might  ^uise  whether  commissioners  appointed  to  adjast 
these  claims,  are  not  officers  of  the  United  States  within  the  mean- 
ing of  the  constitution.  The  duties  to  be  performed  are  entirely  alien 
to  the  legitimate  functions  of  a  judge  or  court  of  justice,  and  have  no 
analogy  to  the  general  or  special  powers  ordinarily  and  legally  con- 
ferred on  judges  or  courts  to  secure  the  due  administration  of  the 
laws.  And,  if  they  are  to  be  regarded  as  officers,  holding  offices  un- 
der the  government,  the  power  of  appointment  is  in  the  President,  by 
and  with  the  advice  and  consent  of  the  senate;  and* congress  could  not 
by  law,  designate  the  persons  to  fill  these  offices.  And  If  this  be  the 
construction  of  the  constitution,  then  as  the  judge  designated  could 
not  act  in  a  judicial  character  as  a  court,  nor  as  a  commissioner,  be- 
cause he  was  not  appointed  by  the  President,  every  thing  that  has 
been  done  under  the  acts  of  1823,  and  1834.  and  1849,  would  be  void, 
and  the  payments  heretofore  made,  might  be  recovered  back  by  the 
United  States.     But  this  question  has  not  been  made ;  nor  does  it 

arise  in  the  case.  It  could  arise  only  in  a  suit  by  the  United 
[  •  62   ]  States  to  recover  back  the  money.     And  *  as  the  case  does 

not  present  it,  and  the  parties  interested  are  not  before  the 
court,  and  these  laws  have  for  so  many  years  been  acted  on  as  valid 
and  constitutional,  we  do  not  think  it  proper  to  express  an  opinion 
upon  it.  In  the  case  at  bar,  the  power  of  the  judge  to  decide  in  the 
first  instance,  is  assumed  on  both  sides,  and  the  controversy  has 
turned  upon  the  power  of  the  secretary  to  revise  it ;  and  it  is  in  this 
aspect  of  the  case,  that  it  has  been  considered  by  the  court,  in  the 
foregoing  opinion. 

The  appeal  must  be  dismissed  for  want  of  jurisdiction. 

14  H.  108 ;  17  H.  478,  626 ;  18  H.  272;  1  Wal.  248 ;  7  WaL  188. 


NOTB  BT  THE  CHIEF  JUSTICE,  INSERTED  BY  ORDER  OF  THE  COURT. 

Since  the  aforeg^oing  opinion  was  delivered,  the  attention  of  the  court  has  been 
drawn  to  the  case  of  The  United  States  v.  Yale  Todd,  which  arose  under  the  act  of 
1792,  and  was  decided  in  the  supreme  court,  February  17,  1794.  There  was  no  offi- 
cial reporter  at  that  time,  and  this  case  has  not  been  printed.  It  shows  the  opinion 
of  the  court  upon  a  question  which  was  led  in  doubt  by  the  opinions  of  the  different 
judges,  stated  in  the  note  to  Hayburn*s  case.  And  as  the  subject  is  one  of  much  in- 
terest, and  concerns  the  nature  and  extent  of  judicial  power,  the  substance  of  the 
decision  in  Yale  Todd's  case  is  inserted  here,  in  order  that  it  may  not  be  overlooked, 
if  similar  questions  should  hereafter  arise. 

The  2d,  Sd,  and  4th  sections  of  the  act  of  1 792,  were  repealed  at  the  next  session 
of  congress  by  the  act  of  February  28,  1793.^  It  was  these  three  sections  that  gave 
rise  to  the  questions  stated  in  the  note  to  Hayburn's  case.    The  repealing  act  pro- 
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vided  another  mode  for  taking  testimony,  and  deciding  upon  tbe  yalidity  of  claims  to 
the  pensions  granted  by  the  former  law ;  and  by  the  Sd  section  it  saved  all  rights  to 
pensions  which  might  be  founded  **  upon  any  legal  adjudication,"  under  the  act  of 
1792,  and  made  it  the  duty  of  the  secretary  of  war,  in  conjunction  with  the  attorney- 
general,  to  take  such  measures  as  might  be  necessary  to  obtain  an  adjudication  of  the 
supreme  court, "  on  the  validity  of  such  rights,  ckumed  under  the  act  af6resaid,  by  the 
determination  of  certain  persons  styling  themselves  commissioners." 

It  appears  from  this  case,  that  Chief  Justice  Jay  and  Justice  Gushing  acted  upon 
their  construction  of  the  act  of  1 792,  immediately  aiter  its  passage,  and  before  it  was 
repealed.  And  the  saving  and  proviso,  in  the  act  of  1793,  was  manifestly  occasioned 
by  the  difierence  of  opinion  upon  that  question  which  existed  among  the  justices,  and 
was  introduced  for  the  purpose  of  having  it  determined,  whether  under  the  act  con- 
ferring the  power  upon  the  circuit  courts,  the  judges  of  those  courts,  when  refusing 
for  the  reasons  assigned  by  them  to  act  as  courts,  could  legally  act  as  commissioners 
oot  of  court  If  the  decision  of  the  judges,  as  commissioners,  was  a  legal  adjudica- 
tion, then  the  party's  right  to  the  pension  allowed  him  was  saved ;  otherwise  not. 

In  pursuance  of  this  act  of  congress,  the  case  of  Yale  Todd  was  brought  before  the 
supreme  court,  in  an  amicable  action,  and  upon  a  case  stated  at  February  term,  1794. 

The  case  was  docketed  by  consent,  the  United  States  being  plaintiff,  and  Todd  the 
defendant  The  declaration  was  for  $172.91,  for  so  much  money  had  and  received  by 
the  defendant  to  the  use  of  the  United  States ;  to  which  the  defendant  pleaded  non 
(utumpsU, 

*  The  case  as  stated,  admitted  that  on  the  Sd  of  May,  1 792,  the  defendant  [  *  53  ] 
appeared  before  the  Hon.  John  Jay,  William  Gushing,  and  Richard  Law,  then 
being  judges  of  the  circuit  court  held  at  New  Haven,  for  the  district  of  Gonnecticut, 
then  and  there  sitting,  and  claiming  to  be  commissioners  under  the  act  of  1792,  and 
exhibited  the  vouchers  and  testimony  to  show  his  right  under  that  law  to  be  placed  on 
the  pension  list;  and  that  the  judges  above  named,  being  judges  of  the  circuit  court, 
and  then  and  there  sitting  at  New  Haven,  in  and  for  the  Gounecticut  district,  pro- 
ceeded, as  commissioners  designated  in  the  said  act  of  congress,  to  take  the  testimony 
offered  by  Todd,  which  is  set  out  at  large  in  the  statement,  together  with  their  opinion 
that  Todd  ought  to  be  placed  on  the  pension  list,  and  paid  at  the  rate  of  two  thirds  of 
his  former  monthly  wages,  which  they  understood  to  have  been  eight  dollars  and  one 
third  pe?  month,  and  the  sum  of  $150  for  arrears. 

The  case  further  admits,  that  the  certificate  of  their  proceedings  and  opinions,  and 
the  testimony  they  had  taken,  were  afterwards,  on  the  5th  of  May,  1792,  transmitted 
to  the  secretary  of  war,  and  that  by  means  thereof  Todd  was  placed  on  the  pension 
list,  and  had  received  from  the  United  States  $150  for  arrears,  and  $22.91  claimed  for 
hts  pension  aforesaid,  said  to  be  due  on  the  2d  of  September,  1792. 

And  the  parties  agreed  that  if  upon  this  statement  the  said  judges  of  the  circuit 
court  sitting  as  commissioners,  and  not  as  a  circuit  court,  had  power  and  authority  by 
virtue  of  said  act  so  to  order  and  adjudge  of  and  concerning  the  premises,  that  then 
judgment  should  be  given  for  the  defendant,  otherwise  for  the  United  States  for 
$1 72.91,  and  six  cents  cost 

The  case  was  argued  by  Bradford,  attorney-general  for  the  United  States,  and  Hill- 
house  for  the  defendant ;  and  the  judgment  of  the  court  was  rendered  in  favor  of  the 
United  States  for  the  sum  above  mentioned. 

Ghief  Justice  Jay  and  Justice  Gushing,  Wilson,  Blair,  and  Paterson,  were  present 
at  the  decision.  No  opinion  was  filed  stating  the  grounds  of  the  decision.  Nor  is  any 
diflsent  from  the  judgment  entered  on  the  record.  It  would  seem,  therefore,  to  have 
been  unanimous,  and  that  Ghief  Justice  Jay  and  Justice  Gashing  became  satisfied,  on 
farther  reflection,  that  the  power  given  in  the  act  of  1792  to  ^e  circuit  court,  as  a 
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court,  could  not  be  construed  to  give  it  to  the  judges  out  of  court  as  commissionera. 
It  must  be  admitted  that  the  justice  of  the  claims  and  the  meritorious  character  of  the 
daimants  would  appear  to  have  exercised  some  influence  on  their  judgments  in  the 
first  instance,  and  to  have  led  them  to  give  a  construction  to  the  law  which  its  language 
would  hardly  justify  upon  the  most  liberal  rules  of  interpretation. 

The  result  of  the  opinions  expressed  by  the  judges  of  the  supreme  court  of  that 
day  in  the  note  to  Haybum's  case,  and  in  the  case  of  The  United  States  v.  Todd,  is 
this:  — 

1.  That  the  power  proposed  to  be  conferred  on  the  circuit  courts  of  the  United 
States  by  the  act  of  1 792  was  not  judicial  power  within  the  meaning  of  the  constitu- 
<ion,  and  was,  therefore,  unconstitutional,  and  could  not  lawfully  be  exercised  by  the 
courts. 

2.  That  as  the  act  of  congress  intended  to  confer  the  power  on  the  courts  as  a  judi- 
eial  function,  it  could  not  be  construed  as  an  authority  to  the  judges  composing  the 
eourt  to  exercise  the  power  out  of  court  in  the  character  of  commissioners. 

8.  That  money  paid  under  a  certificate  from  persons  not  authorized  by  law  to  give 
it,  might  be  recovered  back  by  the  United  States. 

The  case  of  Todd  was  docketed  by  consent  in  the  supreme  court ;  and  the  court 
appears  to  have  been  of  opinion  that  the  act  of  congress  of  1 79S,  directing  the  seere- 
taiy  of  war  and  attorney-general  to  take  their  opinion  upon  the  question,  gave  them 
original  jurisdiction.  In  the  early  days  of  the  government,  the  right  of  congress  to 
give  original  jurisdiction  to  the  supreme  court,  in  cases  not  enumerated  in  the  consti- 
tution, was  maintained  by  many  jurists,  and  seems  to  have  been  entertained  by  the 
learned  judges  who  decided  Todd's  case.  But  discussion  and  more  mature  examina- 
tion has  settled  the  question  otherwise ;  and  it  has  long  been  the  established  doctrine, 
and  we  believe  now  assented  to  by  all  who  have  examined  the  subject,  that  the  origi* 
nal  jurisdiction  of  this  court  is  confined  to  the  cases  specified  in  the  constitution,  and 
that  congress  cazmot  enlarge  it.    In  all  other  cases  its  power  must  be  appellate. 


Robert  R.  Babhow,  Plaintiff  in  Error,  v.  Nathaniel  B.  Hix.i«. 

IS  H.  54. 

An  exception  having  been  taken  to  the  refusal  of  the  court  below  to  continue  the  case,  the 
judgment  was  afiBrmed  with  ten  per  cent,  damages,  on  the  ground  that  the  writ  of  enor  wm 
sued  out  merely  for  delay. 

The  case  is  stated  in  the  opinion  of  the  ooturt. 
Venabley  for  the  defendant 
No  counsel  contrd. 

I  •  65  ]         •  Taney,  C,  J.,  delivered  the  opinion  of  the  eonrb 

This  case  is  brought  up  by  a  writ  of  error,  directed  to  tiie 

circuit  court  of  the  United  States  for  the  eastern  district  of  Loui- 
siana* 

[  *  56  ]         *  No  counsel  has  appeared  in  this  court  for  the  plaintiff 
in  error.     The  case  has  been  called  in  its  regular  order  for 
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argnment,  and  thereupon  the  counsel  for  the  defendant  has,  under 
the  19th  rule .  of  the  court,  opened  the  record  and  argued  the  case, 
and  prays  an  affirmance  of  the  judgment,  with  ten  per  cent,  dam- 
ages, on  the  ground  that  the  writ  of  error  was  issued  merely  for 
delay. 

Upon  looking  into  the  record,  it  appears  that  two  exceptions  were 
taken  in  the  court  below  by  the  plaintiff  in  error ;  and  both  of  them 
were  taken  to  the  refusal  of  the  court  to  continue  the  case  to  the 
next  term. 

It  has  been  repeatedly  decided  in  this  court,  that  a  motion  for  the 
continuance  of  the  cause  addresses  itself  to  the  sound  judicial  discre- 
tion of  the  court,  and  its  decision,  for  or  against  the  motion,  cannot 
be  assigned  as  error  in  this  court  The  rule  is  so  familiar  in  prac- 
tice, that  it  is  unnecessary  to  refer  to  cases  to  prove  it.  The  decision 
of  the  circuit  court,  therefore,  upon  the  motions  above  mentioned,  is 
no  ground  for  reversing  the  judgment,  and  does  not  afford  any  rea- 
Bonable  foundation  for  suing  out  this  writ  of  error. 

And,  upon  examining  the  statement  in  the  exceptions,  and  the 
reasons  assigned  by  the  court  for  its  refusal,  the  inference  would 
seem  to  be  irresistible,  that  the  continuance  was  not  asked  for  by 
the  plaintiff  in  error,  under  the  expectation  that  it  would  enable  him 
to  obtain  testimony  material  to  his  defence,  but  to  delay  the  pay- 
ment of  a  just  debt,  and  that  the  writ  of  error  was  sued  out  for  the 
same  purpose.  The  case,  therefore,  falls  within  the  17th  rule  of  the 
court,  and  the  judgment  is  accordingly  affirmed,  with  ten  per  cent 
interest  on  the  amount,  firom  the  rendition  of  the  judgment  in  the 
circuit  court  until  paid. 


John  D.  Bradford  and  Benjamin  M.  Bradford,  Appellants,  v.  The 
President,  Directors,  and  Company  of  the  Union  Bank  of 

Tennessee. 

13  H.  57. 

A  haTing  purchased  land  from  B,  snfifered  it  to  be  sold  for  taxes ;  afterwards  C,  who  was 
A's  surety  for  the  price,  obtained  from  B  a  new  bond  to  conrej^  the  first  being  snrren- 
dered ;  B  was  ignorant  of  the  tax  sale,  receiyed  no  new  consideration,  and  intended  merely 
to  substitute  G  for  A.  On  a  bill  by  G  to  have  the  contract  rescinded,  and  the  judgment 
against  him  for  the  purchase-money  enjoined ;  Held,  1.  That  the  loss  of  the  title  was  G*s 
laas.  2.  That  the  bond  to  0  should  be  reformed,  so  as  to  accord  with  the  real  agreement. 
8.  That  this  might  be  done  under  the  answer  without  a  eroM-bill;  and  a  decree  was  madt 
•ooordingly. 

The  case  is  stated  in  the  opinion  of  the  conrt 
Folney  E.  Howard^  for  the  appellants. 
Chxe  and  Carlisle^  contriu 
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[  •  61  ]        •  Nelson,  J.,  delivered  the  opinion  of  the  court- 

This  is  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  Mississippi. 
[  *  62  ]         *  The  complainants  in  the  court  below,  the  appellants 
here,  filed  their  bill  for  the  specific  performance  of  an  agree- 
ment with  the  defendants  for  the  conveyance  of  two  sections  of  land 
in  the  Chickasaw  cession. 

The  land  was  to  be  conveyed  for  the  consideration  of  the  sum  of 
(3,741,  payable  in  instalments,  the  last  payment  to  be  made  on  the 
12th  of  October,  1847,  at  which  time  the  deed  was  to  be  delivered. 

The  bill  states  that,  at  the  time  of  the  purchase,  the  defendants 
had  no  title  to  the  land,  as  both  sections,  with  the  exception  of  the 
quarter  of  one  of  them,  had  been  previously  sold  for  taxes,  and  the 
time  for  redemption  expired.  That  since  then  the  defendants  have 
redeemed  one  of  the  sections ;  but  it  is  alleged  that  the  purchase  of 
the  two  sections  was  one  entire  contract,  and  that  the  main  induce- 
ment was  to  obtain  a  title  to  the  whole  tract,  and  that  the  purchsise 
would  not  have  been  made  of  either  section  separately  on  account  of 
the  situation  and  state  of  the  improvements.  That  it  was  the  duty 
of  the  defendants  to  have  paid  the  taxes,  and  to  have  prevented  the 
sale  therefor. 

The  bill  farther  states,  that  a  judgment  had  been  recorded  against 
the  complainants  for  the  amount  of  the  purchase-money ;  and  that 
the  defendants  were  endeavoring  to  enforce  the  collection  on  execu- 
tion. That  they  have  tendered  the  amount  of  the  judgment  and 
interest,  and  have  demanded  a  deed  conveying  a  good  and  sufficient 
title  to  the  land,  which  demand  has  been  refused.  That  they  are 
still  willing  to  pay  the  judgment  with  interest  and  costs,  and  tendered 
the  same  in  court,  and  to  accept  a  complete  title  from  the  defendants 
if  they  can  make  one. 

The  bill  prays  for  an  injunction  enjoining  the  defendants  from 
collecting  the  judgment,  that  they  be  compelled  to  exhibit  their  title, 
and  to  execute  the  contract  specifically,  and  to  account  for  the  rents 
and  profits.  And  that,  if  the  defendants  are  unable  to  execute  the 
contract  specifically  and  entire,  it  may  be  delivered  up  and  cancelled, 
and  the  injunction  made  perpetual. 

The  defendants,  in  their  answer,  admit  the  execution  of  the  con- 
tract for  the  conveyance  of  the  two  sections  as  stated  in  the  bill ;  but 
deny  that  the  transaction  was  intended  as  a  purchase  of  the  land ;  on 
the  contrary,  they  insist  it  was  intended  as  a  substitution  of  John  D. 
Bradford,  one  of  the  complainants,  to  the  rights  of  one  John  L.  Brown, 
who  had  previously  purchased  the  same,  and  to  whom  the  defendantd 
had  agreed  to  convey  the  title. 
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The  defendants  allege  that  they  entered  into  a  contract  with  Brown 
for  the  sale  of  the  land  on  the  20th  of  October,  1841 ;  that  he  exe- 
cuted to  them  his  four  several  notes  for  the  purchase-money,  payable 
in  one,  two,  three,  and  four  years,  which  notes  were  in- 
dorsed *by  John  D.  Bradford,  one  of  the  complainants,  as  [  *63  ] 
surety,  and  that  the  contract  was  conditioned  to  make  to 
Brown  a  good  and  valid  title  on  the  payment  of  the  purchase-money. 

That  default  was  made  in  the  payment,  and  a  judgment  recovered 
.  against  Bradford  as  indorser,  an  execution  issued,  and  about  to  be 
levied  upon  his  property.  And  that  thereupon  an  application  was 
made  to  them  on  behalf  of  Bradford,  for  an  arrangement  by  which 
he  might  have  the  benefit  of  the  purchase  of  Brown,  as  he  was  insol- 
vent, and  there  were  old  judgments  standing  against  him,  which 
would  bind  the  land  if  the  title  was  made  to  him.  That  in  conse- 
quence of  these  representations  they  assented  to  the  arrangement, 
simply  on  the  ground  of  favor  and  indulgence  to  Bradford,  not  being 
disposed  to  coerce  the  payment  of  the  money  from  a  surety,  and  at 
the  same  time  withhold  from  him  the  means  of  indemnifying  him- 
self. 

And  that,  at  the  suggestion  on  behalf  of  Bradford,  and  as  the  sim- 
plest mode  of  effecting  the  object  of  the  arrangement,  they  took  up 
the  title  bond  previously  given  to  Brown,  and  gave  a  new  one  to 
him ;  agreeing,  at  the  same  time,  to  a  request  for  further  indulgence 
in  the  payment  of  the  purchase-money  by  extending  it  for  the  period 
of  one,  two,  and  three  years.  That  it  was  under  these  circumstances, 
the  contract  in  question  was  entered  into  by  the  defendants,  on  the 
9th  of  January,  1845,  to  convey  the  title  to  the  two  sections  to  Brad- 
ford instead  of  to  Brown,  the  original  purchaser. 

The  defendants  admit  they  have  been  informed,  and  believe  that 
both  sections,  with  the  exception  stated,  have  been  sold  for  taxes, 
prior  to  the  date  of  this  last  arrangement ;  but  aver  that  they  had  no 
knowledge  of  the  fact  at  the  time.  They  admit  that  they  had  not 
paid  any  taxes  accruing  after  the  purchase  by  Brown,  12th  October, 
1841,  nor  had  they  paid  any  attention  to  the  same,  as  they  considered 
it  the  duty  of  Brown. 

They  admit  that  they  have  redeemed  one  of  the  sections,  and 
would  have  redeemed  the  greater  part  of  the  other,  had  it  not  been 
for  ilie  interference  of  the  complainants  to  prevent  the  purchaser  from 
assenting  to  it. 

They  also  admit  that  they  cannot  make  an  unincumbered  title  to 
the  east  half  and  soutiiwest  quarter  of  section  No.  12,  if  the  tax- 
sale  is  a  valid  one ;  but  if  the  same  is  not,  they  can  make  a  good 
valid  title  to  the  whole  of  both  sections. 
VOL.  XIX.  33 
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These  are  the  material  allegations  as  set  forth  in  the  pleadings. 
The  proofs  in  the  record  sustain  substantially  the  view  of  the  case  as 
stated  in  the  answer. 

The  original  purchase  of  the  two  sections  by  Brown  from  the  de- 
fendants, of  the  12th  of  October,  1841,  extended  the  pay- 
[  ^64  ]     ment  •of  the  purchase-money,  running  through  a  period  of 
four  years ;  and  although  it  contains  no  provision  for  posses- 
sion in  the  mean  time,  it  is  conceded  that  the  vendee  was  entitled  to 
it,  and  that  actual  possession  was  taken  accordingly. 

Indeed,  the  courts  of  Mississippi  regard  the  vendor  in  contracts  of 
this  description  as  standing,  in  most  respects,  upon  the  footing  of 
one  who  has  already  conveyed  the  title,  and  taken  back  a  mortgage 
as  security  for  the  purchase-money ;  and  the  vendee  as  mortgagor  in 
possession.    4  Sm.  &  Marsh.  300 ;  6  ibid.  149 ;  10  ibid.  184. 

Brown,  therefore,  during  the  running  of  the  contract^  was  at  least 
the  owner  of  the  equitable  title,  accompanied  with  the  possession ; 
and  as  such  was  under  obligation  to  take  care  of  and  pay  the  taxes 
assessed,  accruing  after  his  purchase.  And  the  loss  of  the  title  to 
the  whole  or  any  portion  of  the  tract  in  consequence  of  neglect,  in 
this  respect,  is  attributable  to  his  own  fault,  for  which  the  defendants 
are  not  responsible.  No  doubt,  with  a  view  to  the  better  security  of 
the  purchase-money,  they  might  have  paid  the  taxes  in  case  of  the 
neglect  of  the  vendee,  and  charged  the  amount  to  him.  But  this  was 
a  question  they  had  a  right  to  determine  for  themselves,  and  with 
which  Brown  had  no  concern. 

It  is  quite  clear,  therefore,  if  the  case  stood  on  the  original  contract 
of  purchase,  the  defendants,  on  the  tender  of  the  purchase-money, 
would  have  been  bound  only  to  convey  to  the  vendee  a  good  and 
valid  title  to  the  land  at  the  time,  subject  to  any  outstanding  title  or 
titles  that  existed  under  tax-sales,  where  the  payment  of  the  taxes 
had  accrued  subsequent  to  the  purchase.  For  these  titles  they  would 
not  have  been  responsible,  as  they  arose  from  the  neglect  of  Brown. 

The  question  in  the  case  is,  whether  or  not  the  complainants  stand 
in  any  different  or  better  situation. 

John  D.  Bradford,  one  of  them,  was  surety  for  Brown  for  the  pur- 
chase money,  and  against  whom  a  judgment  had  been  recovered  for 
the  amount,  execution  issued,  and  about  to  be  enforced,  and,  fof 
aught  that  appears  in  the  record,  he  was  abundantly  able  to  meet 
the  demand.  If  payment  had  been  enforced,  he  would  have  been  left 
to  look  to  Brown,  the  principal,  for  indemnity,  who,  it  is  admitted, 
was  insolvent.  In  this  state  of  the  proceedings,  he  applied  to  the  de* 
fendants  through  his  brother,  the  other  complainant,  for  relief ;  first, 
to  obtain  from  them  the  interest  in  the  land  which  Brown  was  enti- 
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tied  to,  he  consenting  that  it  might  be  thus  transferred ;  and  second, 
for  further  indulgence  in  the  time  of  payment  of  the  money,  the 
brother  offering  to  join  in  the  security.  To  induce  the  defendants  to 
make  this  change,  it  was  urged  that,  if  the  deed  was  made 
to  *  Brown,  judgments  against  him  would  bind  the  land,  [*65  ] 
and  Bradford  be  deprived  of  the  means  of  security  for  his 
advance ;  and  that  he  was  sure,  from  his  knowledge  of  the  defend* 
ants,  it  was  not  their  intention  to  distress  him  for  an  act  of  friendship 
to  Brown,  although  he  had  made  himself  liable  for  the  debt ;  that  for 
this  purpose  he  wished,  with  the  concurrence  of  Brown,  the  title  bond 
to  be  changed  by  the  defendants  from  Brown  to  him ;  that  this  could 
work  no  detriment  to  them,  and  would  afford  him  security  for  his 
liability ;  and  also  that  the  payment  might  be  extended  to  one,  two, 
and  three  years. 

The  defendants  consented,  and  the  arrangement  was  made  accord- 
ingly, the  new  bond  for  the  title  corresponding  with  the  old  one, 
except  in  the  change  of  the  name  of  Bradford  for  Brown,  and  the 
times  of  payment.  The  new  bond  thus  given,  9th  of  January,  1845, 
on  its  face,  bound  them  to  make  a  valid  title  to  the  two  sections  on 
the  9th  of  January,  1848,  when  the  last  payment  became  due. 

Under  these  circumstances,  it  is  contended  that  the  defendants  are 
under  obligation  to  make  a  deed  to  Bradford,  conveying  a  complete 
dtle  to  the  two  sections,  on  his  tender  of  the  purchase-money,  or,  in 
4efault  thereof,  that  the  agreement  between  them  should  be  cancelled, 
on  the  ground :  1.  That  it  is  not  competent  for  the  court,  upon 
^settled  principles  of  law,  to  admit  parol  evidence  to  alter  or  vary  the 
terms  or  legal  effect  of  the  written  agreement;  and,  2.  Even  if  it  is, 
that  the  new  bond  for  the  title  is  distinct  from,  and  independent  of, 
the  one  given  to  Brown,  and  hence  the  conveyance  to  Bradford  is 
not  subject  to  the  qualifications  as  to  the  title  to  which  the  convey- 
ance to  Brown  might  have  been  on  account  of  the  outstanding  tax 
titles  from  his  own  neglect 

It  is  by  no  means  clear  that  Bradford  is  not  chargv)able  with  notice 
of  the  condition  of  the  title,  at  the  time  he  made  application  to  the 
defendants  to  have  the  bond  changed  from  Brown  to  himself.  These 
two  sections  seem  to  have  been  his  only  means  of  indemnity  as 
surety,  which  circumstance  would  naturally  have  led  him  to  have 
made  an  examination  into  it ;  and,  especially,  as  his  liability  had 
passed  into  a  judgment,  and  which  was  about  to  be  enforced  against 
him.  It  is  fair,  also,  to  presume  that  he  would  make  the  inquiry, 
with  a  view  to  the  condition  and  value  of  the  property  in  connection 
with  his  application  to  obtain  the  change  of  the  bond,  and  get  the 
titie  to  himself.    Besidesy  it  is  inferable  from  the  evidence  in  the 
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record,  that  he  resided  at  the  time  in  the  same  comity  in  which  the 
lands  lie,  and  was  in  a  situation  to  obtain  readily  the  necessary  in- 
formation.  And,  assuming  this  conclusion  to  be  well  founded,  the 
concealment  of  the  facts  from  the  defendants  at  the  time, 
[  *  66  ]  *  would  be  a  firaud  upon  them,  which  at  once  removes  all 
difficulty  in  respect  to  the  admissibility  of  the  evidence  as 
to  the  true  character  of  the  transaction. 

But  we  do  not  propose  to  put  the  case  upon  this  ground ;  as  we 
are  satisfied  independently  of  this  view,  the  evidence  is  admissible 
and  proper  to  show  the  understanding  and  real  intent  of  the  parties, 
although  different  from  that  which  the  written  contract  imports  on 
its  face. 

'^  One  of  the  most  common  classes  of  cases,"  says  Judge  Story,  in 
his  Commentaries  on  Equity  Jurisprudence,  "  in  which  relief  is 
sought  in  equity  on  account  of  a  mistake  of  facts,  is  that  of  written 
agreements,  either  executory  or  executed.  Sometimes  by  mistake 
the  written  agreement  contains  less  than  the  parties  intended ;  some- 
times it  contains  more  ;  and  sometimes  it  simply  varies  firom  their 
intent  by  expressing  something  different  in  subatance  firom  the  truth 
of  that  intent  In  all  such  cases,  if  the  mistake  is  clearly  made  out 
by  proofs  entirely  satisfactory,  equity  will  reform  the  contract,  so  as 
to  make  it  conformable  to  the  precise  intent  of  the  parties."  1 
Story's  Eq.' Jurisprudence,  §  152.  And  Lord  Hardwicke  remarked, 
in  Henkle  v.  Royal  Exchange  Assur.  Co.  1  Ves.  Sen.  317 :  "  No 
doubt  but  this  court  has  jurisdiction  to  relieve  in  respect  of  a  plain 
mistake  in  contracts  in  writing,  as  well  as  against  frauds  in  contracts  * 
so  tiiat  if  reduced  into  writing  contrary  to  the  intent  of  the  parties, 
on  proper  proof  that  would  be  rectified." 

And  this  ground,  it  is  agreed,  is  available  to  a  defendant  by  way 
of  defence  in  the  answer  to  a  bill  for  a  specific  performance  ;  as  he 
may  thus  insist  upon  any  matter  which  shows  it  to  be  inequitable  to 
grant  the  relief  prayed  for.  The  court  will  not  interpose  to  compel  a 
specific  execution,  when  it  would  be  against  conscience  and  justice 
to  do  so.     1  Story's  Eq.  Juris.  174 ;  2  ibid.  80. 

These  principles  have  become  elementary,  and  it  is  needless  to 
refer  to  further  authorities  to  sustain  them. 

Now,  we  are  perfectiy  satisfied,  upon  the  proofs  before  us,  that  it 
was  the  agreement  and  understanding  of  both  parties  in  this  case, 
that  Bradford  should  be  substituted  in  the  place  of  Brown  in  the  titie 
bond,  and  should  take  such  interest  as  he  had  in  the  two  sections 
in  question  under  it,  and  nothing  more ;  and  this,  that  he  might 
become  entitled  to  the  deed,  when  the  purchase-money  was  paid, 
which  otherwise  must  have  been  made  to  Brown ;  in  other  words,  an 
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agreement  to  put  the  suurety  in  the  place  of  the  principal  for  the  sake 
of  indemnity,  as  it  was  seen  that  he  would  be  obliged  to  advance 
the  money.  For  this  purpose,  the  defendants  were  appealed  to  on 
the  ground  that  there  were  judgments  against  Brown  which 
would  bind  the  land  *  if  the  deed  was  made  to  him,  and  it  [  *  67  ] 
was  suggested  that  the  simplest  way  to  effect  the  object 
would  be  to  take  up  the  old,  and  give  a  new  title  bond  to  Bradford. 
The  suggestion  was  readily  acquiesced  in  by  the  defendants,  as  a 
mode  of  making  the  change  that  would  enable  him  to  obtain  the 
benefit  of  the  security  desired,  Brown  first  consenting  to  it.  But  the 
suggestion  was  acquiesced  in,  and  the  new  bond  given  for  the  titie, 
in  ignorance  of  the  fact  that  portions  of  the  land  had  been  previously 
sold  for  taxes  through  the  neglect  of  Brown,  and  the  titles  outstand- 
ing. This  fact,  as  is  apparent,  affected  most  materially  the  character 
of  the  transaction,  as  the  mode  in  making  the  substitution  has  had 
the  effect  of  imposing  upon,  the  defendants  responsibilities  they  were 
not  under  to  Brown ;  namely,  to  make  good  the  title  to  the  two  sec^ 
tions,  notwithstanding  it  had  been  lost  by  his  neglect. 

Now  this  they  were  not  asked  by  Bradford  to  do,  nor  was  such  the 
agreement  or  understanding  of  either  of  the  parties ;  but  directly  the 
contrary.  The  agreement  was  for  a  substitution  of  Bradford  in  the 
place  of  Brown,  in  the  previous  sale. 

The  form  of  the  bond  for  the  title,  therefore,  given  to  Bradford,  and 
thus  inadvertently  adopted,  and  which  itnposes  upon  the  defendants 
this  new  obligation,  grew  out  of  a  mistake,  and  misapprehension  of 
the  facts  as  to  the  condition  of  the  title  at  the  time.  Had  the  condi- 
tion of  the  title  been  known,  it  is  obvious  the  new  bond  would  not 
have  been  given,  or,  if  given,  its  terms  would  have  been  qualified 
according  to  the  true  meaning  of  the  parties. 

In  its  present  form  it  does  not  at  all  carry  out  their  understanding 
and  agreement  in  making  the  arrangement  desired,  but  defeats  them  ; 
for  in  consequence  of  this  misapprehension  as  to  the  state  of  the  title, 
it  is  not  a  substitution  of  interest  of  Brown,  but  in  effect  a  resale  to 
Bradford,  by  which  he  is  entitled,  not  to  such  a  deed  as  the  defend- 
ants were  under  obligation  to  make  to  Brown,  but  to  one  investing 
him  with  a  complete  title  to  the  land. 

And  as  they  are  disabled  from  making  this  title  by  reason  of  the 
tax  sales,  if  it  is  not  competent  for  the  court  to  conect  the  mistake 
and  reform  the  contract,  according  to  the  real  understanding  of  the 
parties,  the  result  is,  they  have  lost  their  land,  and  Bradford,  the 
surety  for  the  purchase-money,  is  discharged  from  his  liability — a 
result  any  thing  but  within  the  contemplation  of  the  parties  at  the 
time  of  the  arrangement. 

33* 
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We  admit,  if  the  defendants  had  agreed  to  resell  this  land  to 

Bradford,  and  to  give  him  a  title,  the  fact  that  they  were  ignorant  of 

the  tax  sales  would  have  afforded  no  ground  of  defence  to  a 

[  •  68  ]  specific  execution.    The  title  bond  in  that  case  would  •have 

stood  on  the  footing  both  parties  intended,  namely,  that  a 

good  title  should  be  given  when  the  purchase-money  was  paid. 

But  here  there  was  no  agreement  to  sell  on  the  one  side  or  to  buy 
on  the  other.  The  agreement  was  to  give  Bradford  the  benefit  of 
the  sale  already  made,  and  to  make  him  such  a  title  as  the  defend- 
ants were  under  obligation  to  make  to  Brown.  It  was  in  truth  but 
an  assent  on  their  part  to  an  agreement  on  the  part  of  Bradford  with 
Brown  that  he  should  be  substituted  in  his  place  in  that  sale — a  sort 
of  subrogation  of  the  surety  to  the  rights  of  the  principal.  The  mode 
adopted  to  carry  out  the  arrangement  would  have  conformed  to  the 
intention  of  the  parties  had  the  fieicts  been  as  the  defendants  had 
every  reason  to  believe,  namely,  that  no  change  had  taken  place  in  the 
condition  of  the  title.  The  mistake  as  to  this  fact  has  given  an  effect 
to  the  instrument  far  beyond  the  agreement  and  real  understanding 
of  the  parties,  and  which  will  operate  most  unjustly  and  inequitably^ 
if  permitted  to  stand. 

The  hardship  of  the  case,  as  well  as  the  unconscientious  advantage 
sought  to  be  obtained,  will  be  more  apparent,  when  we  recur  to  the 
fact,  that  the  defendants  had  no  interest  whatever  in  consenting  to 
the  change  of  the  contract  in  favor  of  Bradford*  Their  debt  was 
secure  and  in  a  situation  to  be  immediately  realized,  as  it  was  in 
judgment  and  execution,  and  it  is  admitted  he  was  able  to  meet  it. 
They  were  actuated  altogether  from  a  disposition  to  assist  him  in  ob- 
taining some  indemnity  as  surety  for  this  debt,  which  it  belonged  to 
Brown  to  pay.  And  as  it  was  a  matter  of  indifierence  to  them 
whether  they  made  the  deed  to  Brown  or  to  him,  they  readily  assented 
to  the  proposed  arrangement.  Indeed,  it  would  have  been  hardly 
creditable,  under  the  circumstances  in  which  the  application  was 
made,  to  have  refused  it. 

We  are  satisfied,  therefore,  that  the  case  falls  within  the  established 
principles  of  equity,  in  granting  relief  against  contracts  entered  into 
upon  a  mistake,  and  misapprehension  of  the  facts,  and  where  the 
enforcement  of  which  would  enable  one  of  the  parties  to  obtain  a 
most  unconscientious  advantage  over  the  other. 

The  next  question  is  as  to  the  disposition  to  be  made  of  the  case. 

The  former  course  of  proceeding  in  chancery,  which  was  most 
usually  adopted,  would  be  to  dismiss  the  bill  without  prejudicei  and 
which  in  this  case  would  lead  us  to  affirm  the  decree  of  the  court 
below.     The  effect  of  this  would  probably  be  to  open  up  a  new 
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scene  of  litigation  between  the  parties ;   as  the  complainant,  John  D 
Bradford,  could  resort  to  his  remedy  at  law  upon  the  title  bond  ;  and 
the  defendants  would  be  obliged  to  file  a  cross-bill  for  the 
purpose  of  staying  his   proceedings,  and  reforming  *  the  [  *  69  J 
contract  so  as  to  make  it  conform  to  the  real  understanding 
of  the  parties. 

The  more  modern  course  of  proceeding  is  to  dispense  with  the 
cross-biU,  and  make  the  same  decree  upon  the  answer  to  the  original 
bill  that  would  be  made  if  a  cross-bill  had  been  filed,  if  the  defend- 
ant submits  in  his.  answer  to  a  performance  of  the  real  agreement 
between  the  parties.  The  answer  is  viewed  in  the  light  of  a  cross- 
bill, and  becomes  the  foundation  for  a  proper  decree  by  the  court 
This  practice  has  been  adopted  as  most  convenient  and  expeditious 
in  settling  definitively  the  rights  of  the  parties,  and  for  the  sake  of 
saving  further  litigation  and  expense. 

In  the  case  of  Staplyton  v.  Scott,  13  Yes.  425,  the  master  of  the 
rolls  dismissed  the  cross-bill  with  costs,  considering  it  unnecessary, 
as  the  court  would  upon  the  answer  decree  a  specific  execution  of 
what  was  the  real  agreement 

This  practice  was  followed  by  Lord  Eldon  in  Fife  v.  Clayton,  13 
ibid.  546,  on  the  ground  that  it  was  right  in  principle,  and  would  save 
expense.  A  specific  performance  was  also  decreed  upon  the  answer 
in  Gwyn  v.  Lethbridge,  14  Ves.  685,  and  it  appears  now  to  be  a  very 
common  practice  in  chancery  proceedings.  1  Daniell,  Pr.  436  and 
note ;  2  ibid.  101, 102  and  note ;  Story's  Eq.  PL  §  394. 

These  cases  refer  more  particularly  to  the  right  of  the  defendant 
to  have  a  decree  for  a  specific  execution  of  the  agreement  according 
to  the  answer,  so  that  he  may  be  saved  the  expense  of  a  cross-billf 
even  against  the  claim  of  the  complainant  to  have  his  bill  dismissed. 

The  same  principle,  however,  seems  to  be  equally  applicable  to 
the  complainant  where  he  insists  upon  the  decree  for  specific  per- 
formance of  the  contract  as  established  by  the  proofs,  although  dif- 
ferent firom  that  set  up  in  the  bill.  Indeed,  we  perceive  no  solid 
distinction  between  the  two  cases.  In  both,  the  contract  of  course- 
when  ascertained  and  conformed  to  the  real  understanding  of  the 
parties,  must  be  such  a  one  as  the  court  deems  fit  and  proper  to  be 
enforced.  2  Daniell,  Pr.  1001, 1002 ;  London  and  Buroingham  Rail- 
way Co.  V.  Winter,  Craig  &  Phil.  62. 

We  shall  adopt  this  practice  in  the  disposition  of  this  case,  as  it 
will  save  all  further  litigation  and  expense,  and  settle  the  rights  of 
the  parties,  as,  in  our  judgment,  the  principles  of  equity  and  justice 
demand. 

The  bill  was  dismissed  by  the  court  belo^  without  prejudice,  leav- 
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tng  the  complainants  at  liberty  to  resort  to  any  other  remedy  in  the 
case  which  they  might  deem  expedient. 

We  shall,  therefore,  reverse  the  decree,  and  remit  the  pro- 
[  •  70  ]  ceedings  *  to  the  court  below,  with  directions  that  the  de- 
fendants execute  a  deed  of  the  two  sections  of  land  in 
question  to  John  D.  Bradford,  with  covenant  of  warranty,  subject, 
however,  to  any  outstanding  title  or  titles  accruing  firom  tax  sales 
since  the  sale,  and  title  bond  to  John  L.  Brown,  12th  October,  1841, 
and  deposit  the  same  with  the  clerk  of  the  court  to  be  delivered  to 
the  said  Bradford  on  his  surrendering  and  cancelling  the  title  bond 
made  to  him  on  the  9th  January,  1845,  and  paying  the  judgment  the 
defendants  have  against  the  complainants  for  the  purchase-money, 
with  interest ;  also  that  the  injunction  be  dissolved,  and  the  defend- 
ants be  at  liberty  to  enforce  the  execution  of  the  judgment ;  that  no 
costs  shall  be  allowed  to  the  appellant  in  this  court,  and  that  costs 
shall  be  decreed  to  the  defendants  in  the  court  below. 

Daniel,  J.,  and  Giier,  J.,  dissented. 


-^ 


The  Richmond,  Fredbrigksburo,  and  Potomac  Railroad  Compami, 
Plaintiffs  in  Error,  v.  The  Louisa  Railroad  Company. 

13  H.  71. 

Under  a  stipulation  in  the  charter  of  a  railroad  corporation,  that  the  State  wonld  not,  within 
thirty  years,  allow  any  other  railroad  to  be  constmcted,  within  certain  limits,  the  probable 
effect  of  which  would  be  to  diminish  the  number  of  a  certain  description  of  passengers 
on  the  railroad  then  chartered.  Hdd^  1.  That  this  stipulation  was  to  be  construed  strictly, 
as  against  the  corporation.  2.  That  it  was  not  violated  merely  by  chartering  another 
railroad,  which  might  be  used,  exdnsively,  to  transport  merchandise. 

The  case  is  stated  in  the  opinion  of  the  court 

Robinson  and  Badger^  for  the  plaintijSs. 

Lyons  and  Johnsony  contra. 

[  •  78  ]       •Grier,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  on  a  writ  of  error  to  the  court 
of  appeals  of  Virginia. 

The  appellants  filed  their  bill  in  the  superior  court  of  chancery  for 
the  Richmond  circuit,  setting  forth  thal^  on  the  25th  of  February, 
1834,  the  general  assembly  of  Virginia  passed  an  act  entitled :  "An 
act  to  incorporate  the  stockholders  of  the  Richmond,  Fredericksburgi 
and  Potomac  Raib-oad  Company."  That  in  order  to  induce  persons 
to  embark  their  capital  in  a  work  of  great  public  utility,  tiie  logisia- 
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tore  pledged  itself  to  the  said  company,  that,  in  the  event  of  the 
completion  of  said  road  from  the  city  of  Richmond  to  the  town  of 
Fredericksburg,  within  a  certain  time  limited  by  said  act,  the  general 
assembly  would  not,  for  the  period  of  thirty  years  from  the  comple- 
tion  of  said  railroad,  allow  any  other  railroad  to  be  constructed  be- 
tween those  places,  or  any  portion  of  that  distance,  the  probable 
eifect  of  which  would  be  to  diminish  the  number  of  passengers 
travelling  between  the  one  city  and  the  other  upon  the  railroad 
authorized  by  said  act,  or  to  compel  the  said  company,  in  order  to 
retain  such  passengers,  to  reduce  the  passage-money ;  that  the  stock 
was  afterwards  subscribed,  the  charter  issued,  and  the  road  con- 
structed, within  the  time  limited  by  the  act ;  that  on  the  18th  of 
February,  1836,  an  act  was  passed  incorporating  "  The  Louisa  Rail- 
road Company,  for  the  purpose  of  constructing  a  railroad  from  some 
point  on  the  line  of  the  Richmond,  Fredericksburg,  and  Potomac 
Railroad,  in  the  neighborhood  of  Taylorsville,  passing  by  or  near 
Louisa  court  house,  to  a  point  in  the  county  of  Orange,  near  the 
eastern  base  of  the  southwest  mountains,  with  leave  to  extend  it  to 
the  Blue  Ridge,  or  across  the  same  to  Harrisonburg ;  that  on  the  28th 
of  December,  1838,  this  railroad  was  opened  from  Louisa  court 
house  to  the  junction  with  complainants'  road.  The  bill  then  gives 
a  history  of  the  several  contracts  made  between  the  two  companies 
for  the  transportation  of  the  freight  and  passengers  of  the  Louisa 
railroad  from  the  junction  to  Richmond,  and  of  the  frequent  and 
protracted  disputes  and  difficulties  which  arose  between  the  two  cor- 
porations on  the  subject  of  the  compensation  to  be  paid  to  the  com- 
plainants for  such  services,  the  particulars  of  which  it  is  unnecessary 
to  mention ;  the  result  being,  that  the  respondents  insisting  that  the 
demands  made  by  complainante  for  this  service  were  exorbitant  and 
oppressive,  finally' petitioned  the  legislature  for  leave  to  extend  their 
road  from  the  junction  to  the  city  of  Richmond.  That  com- 
plainants resisted,  and  protested  against  the  passage  *  of  [  *  79  ] 
such  an  act,  as  an  infringement  of  the  rights  guaranteed  to 
them  by  their  act  of  incorporation.  Nevertheless,  the  legislature,  on 
the  23d  of  March,  1848,  passed  an  act  authorizing  the  respondents 
to  extend  their  road  from  the  junction  to  the  dock,  in  the  city  of 
Richmond,  unless  the  complainants  would  comply  with  certain  terms 
which  were  deemed  reasonable ;  and  these  terms  being  refused  by 
complainants,  the  respondents  commenced  the  construction  of  their 
road  to  Richmond,  and  to  extend  it  across  the  road  of  complainants 
at  the  junction. 

The  bill  insists  that  the  grant  of  the  act  of  the  27th  of  March,  1848, 
to  the  Louisa  Railroad  Company,  is  inconsistent  with  the  previous 
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grant  to  complainants,  and  impairs  the  obligation  of  the  contract  made 
with  them ;  that  the  lands  condemned  for  their  franchise  cannot  be 
taken  firom  the  complainants  for  the  use  of  the  respondents,  and  that 
they  have,  therefore,  no  right  to  build  their  road  across  the  road  of 
complainants.  It  prays,  therefore,  that  the  respondents  may  be  enjoin- 
ed :  1.  From  entering  upon  any  lands  which  have  been  condemned  for 
the  use  of  complainants'  road,  for  the  purpose  of  constructing  a  raU- 
road  across  it  2.  That  the  respondents  may  be  enjoined  from  aU 
further  proceedings  towards  the  construction  of  a  railroad  between 
the  junction  and  the  city  of  Richmond ;  and,  3.  That  they  may  be 
enjoined  from  ^^transporting  on  the  railroad  so  proposed,  persons, 
property,  or  the  mail,  and  especially  from  transporting  passengers 
travelling  between  the  city  of  Richmond  and  the  city  of  Washing- 
ton." 

The  respondents,  in  their  answer,  deny  ^  that  the  act  of  assem 
bly  which  authorizes  them  to  construct  their  road  from  its  terminus 
at  the  city  of  Richmond,  in  any  manner  violates  the  bill  of  rights,  or 
constitution  of  Virginia,  or  the  constitution  of  the  United  States,  or 
any  right  guaranteed  to  the  complainants  by  their  act  of  incorpora- 
tion. They  deny,  also,  that  it  is  their  purpose  to  invade  or  violate 
any  right  or  privileges  of  the  complainants  by  the  manner  in  which 
they  shall  use  their  road  if  they  are  permitted  to  construct  it." 

The  state  court  decided:  1.  That  the  privilege  or  monopoly 
guaranteed  to  the  complainants  by  the  38th  section  of  their  act  of 
incorporation,  was  that  of  transporting  passengers  between  Richmond 
and  Washington ;  but  that  the  legislature,  by  that  enactment,  did  not 
part  with  the  power  to  authorize  the  construction  of  railroads  be- 
tween Richmond  and  Fredericksburg  for  other  purposes ;  that  they 
had,  therefore,  the  right  to  authorize  the  extension  of  respondents' 
road  to  the  dock  in  the  dty  of  Richmond,  and  consequently  the 
court  refused  to  enjoin  the  respondents  from  constructing  their  road. 
2.  That  a  grant  of  a  franchise  to  one  company  to  make  a 
[  *  80  ]  railroad  or  canal,  is  not  *  infringed  by  authorizing  another 
railroad  or  canal  to  be  laid  across  it,  on  paying  such  dam- 
ages as  may  accrue  to  the  first,  in  consequence  thereof!  The  injunc- 
tion for  this  purpose  was  therefore  refused. 

3.  '<  That  if  the  Louisa  company  shall  hereafter  use  their  road 
by  transporting  passengers  in  violation  of  ^the  rights  guaranteed  to 
complainants,  by  the  38tb  section  of  their  charter,  the  remedy  at  law 
seems  to  be  plain,  easy,  and  adequate ;  if,  however,  it  should,  from 
any  cause,  prove  to  be  inadequate,  it  may  be  proper  to  interpose  by 
injunction,  and  that  will  depend  on  the  facts  which  may  then  be 
made  to  appear." 
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The  decree  having  dismissed  the  complainants'  bill,  was  ''  a  final 
decree  or  judgment ; "  and  that  decree  having  been  affirmed  by  the 
court  of  appeals  by  their  refusal  to  entertain  an  appeal ;  and,  more- 
over, the  record  showing  that  "  there  was  drawn  in  question  the  va- 
lidity of  a  statute  and  authority  exercised  under  the  State  of  Vir- 
ginia," "  on  the  ground  of  their  being  repugnant"  to  that  clause  of 
"  the  constitution  of  the  United  States"  which  forbids  a  State  to  pass 
**  any  law  impairing  the  obligation  of  contracts ; "  and  "  the  decision 
of  the  court  being  in  favor  of  their  validity,"  there  can  be  no  doubt 
of  the  jurisdiction  of  this  court  to  review  the  decision  of  the  state 
court 

For  this  purpose,  it  will  be  necessary  to  set  forth,  at  length,  the 
38th  section  of  the  act  of  incorporation  of  the  company  complain 
ant,  which  contains  the  pledge  or  contract  which  their  bill  claims  to 
have  been  impaired  or  infringed  by  the  act  of  1848,  authorizing  tht 
respondents  to  continue  their  road  firom  the  junction  to  the  dock  in 
Richmond.     It  is  as  follows : — 

"  And  whereas  the  railroad  authorized  by  this  act  will  form  a  part  of 
the  main  northern  and  southern  route  between  the  city  of  Richmon 
and  the  city  of  Washington,  and  the  privilege  of  transporting  pas- 
sengers on  the  same,  and  receiving  the  passage-money,  will,  it  is  be- 
lieved, be  a  strong  inducement  for  individuals  to  subscribe  for  stock 
in  the  company,  and  the  general  assembly  considers  it  just  and 
reasonable  that  those  who  embark  in  the  enterprise  should  not  be 
hereafter  deprived  of  that  which  forms  a  chief  inducement  to  the 
undertaking. 

^^  38.  Be  it  therefore  enacted  and  declared,  and  the  general  assem- 
bly pledges  itself  to  the  said  company,  that,  in-  the  event  of  the 
completion  of  the  said  railroad  from  the  city  of  Richmond  to  the  town 
of  Fredericksburg,  within  the  time  limited  by  this  act,  the  general 
assembly  will  not,  for  the  period  of  thiriy  years  firom  the  completion 
of  the  said  railroad,  allow  any  other  railroad  to  be  constructed  between 
the  city  of  Richmond  and  the  city  of  Washington,  or  for  any  portion 
of  the  said  distance,  the  probable  effect  of  which  would  be 
to  diminish  the  number  *  of  passengers  travelling  between  [  *  81  ] 
the  one  city  and  the  other,  upon  the  railroad  authorized  by 
this  act,  or  to  compel  the  compaiiy,  in  order  to  retain  such  passen- 
gers, to  reduce  the  passage  money :  Provided,  however,  that  nothing 
herein  contained  shall  be  so  construed  as  to  prevent  the  legislature, 
at  any  time  hereafter,  firom  authorizing  the  construction  of  a  rail- 
road between  the  city  of  Richmond  and  the  towns  of  Tappahannock 
or  Urbana,  or  to  any  intermediate  points  between  the  said  city  of 
Richmond  and  the  said  towns:   And  provided,  also,  that  nothing 
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herein  contained  shall  be  constraed  to  prevent  the  general  assembly 
from  chartering  any  other  company  or  companies  to  construct  a  rail- 
road from  Fredericksburg  to  the  city  of  Washington.** 

Two  objections-  were  made  by  counsel  to  the  validity  of  this  act, 
on  which  we  do  not  think  it  necessary  to  express  an  opinion.  They 
are:  1.  That  one  legislature  cannot  restrain,  control,  or  bargain 
away  the  power  of  future  legislatures,  to  authorize  public  improve- 
ments for  the  benefit  of  the  people.  2.  That  the  grant  made  by 
this  section  is  void  for  uncertainty,  being  both  unintelligible  and 
impracticable,  furnishing  no  standard  by  which  any  tribunal  can 
determine  when  the  grant  is  violated  and  when  not,  according  to  its 
terms. 

For  the  purposes  of  the  present  decision,  we  shall  assume  that  the 
legislature  of  Virginia  had  full  power  to  make  this  contract,  and  that 
the  State  is  bound  by  it ;  and,  moreover,  that  the  franchise  granted  i^ 
sufficiently  defined  and  practicable  for  the  court  to  determine  its  ex- 
tent and  limitations. 

It  is  a  settled  rule  of  construction  adopted  by  this  court,  ^  that 
public  grants  are  to  be  construed  strictly.'' 

This  act  contains  the  grant  of  certain  privUegea  by  the  public,  to 
a  private  corporation,  and  in  a  matter  where  the  public  interest  is 
concerned ;  and  the  rule  of  construction  in  all  such  cases  is  now  fully 
established  to  be  this :  <'  That  any  ambiguity  in  the  terms  of  the 
contract  must  operate  against  the  corporation,  and  in  favor  of  the 
public ;  and  the  corporation  can  claim  nothing  but  what  is  clearly 
given  by  the  act."  See  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  544. 

Construing  thi«  act  with  these  principles  in  view,  where  do  we 
find  that  the  legislature  have  contrcMsted  to  part  with  the  power  of 
constructing  other  railroads,  even  between  Richmond  and  Fredericks- 
bui^,  for  carrying  coal  or  other  freight?  Much  less  can  they  be 
said  to  have  conlxacted  that  no  railroad,  connected  with  the  western 
part  of  the  State,  shall  be  suffered  to  oross  the  complainants'  road,  or 
run  parallel  to  it,  in  any  portion  of  its  route.  Such  a  contract  cannot 
be  elicifced  from  the  letter  or  spirit  of  this  section  of  the  act. 

On  the  contrary,  the  preamble  connected  with  this  section 

*  82  ]  *  shows  that  the  complainants'  road  was  expected  to  "  form 
a  part  of  the  main  northern  and  southern  route  between  the 
city  of  Richmond  and  the  city  of  Washington ; "  and  the  induce- 
ment held  out  to  those  who  should  subscribe  to  its  stock,  was  a  mo- 
nopoly ^^  of  transporting  passengers "  on  this  route,  and  this  is  all 
that  is  pledged  or  guaranteed  to  them,  or  intended  so  to  be,  by  the 
act     It  contains  no  pledge  that  the  State  of  Virginia  will  not  allow 
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any  other  railroad  to  be  conBtructed  between  those  points,  or  any 
portion  of  the  distance  for  any  potpose ;  but  only  a  road,  '^  the  prob- 
able effect  of  which  would  be  to  diminish  the  number  of  passengers 
travelling  between  the  one  city  and  the  other,  upon  the  raihroad  au- 
thorized by  the  act,''  or  to  compel  the  company  to  reduce  the  passage 
money. 

That  the  respondents  will  not  be  allowed  to  carry  the  passengers 
travelling  between  the  city  of  Richmond  and  the  city  of  Washing- 
ton, is  admitted ;  and  they  deny  any  intention  of  so  exercising  their 
franchise  as  to  interfere  with  the  rights  secured  to  complainants. 
That  the  parties  will  differ  widely  as  to  the  construction  of  the  grant 
owing  to  the  ambiguity  created  by  the  use  of  the  word  <<  between," 
as  it  may  affect  the  transportation  of  passengers  travelling  to  or  from 
the  west,  is  more  than  probable.  But  on  this  application  for  an  in- 
junction against  the  construction  of  respondents'  road,  the  chancellor 
was  not  bound  to  decide  the  question,  by  anticipation :  And,  al- 
though he  may  have  thrown  out  some  intimation  as  to  his  present 
opinion  on  that  question,  he  has  very  properly  left  it  open  for  future 
decision,  to  be  settled  by  a  suit  'at  law,  or  in  equity,  "  upon  the  facts 
of  the  case  as  they  may  then  appear."  But,  however,  probable  this 
dispute  or  contest  may  be,  it  is  not  for  this  court  to  anticipate  it,  and 
volunteer  an  opinion  in  advance. 

The  act  of  1848,  authorizing  the  extension  of  the  complainants' 
road,  is  silent  as  to  any  grant  of  power  to  trcmsport  passengers,  so  as 
to  interfere  with  the  pledge  given  to  complainants ;  and  it  is  sufEcient 
for  the  decision  of  the  case  before  us,  to  say,  that  the  grant  of  au- 
thority to  respondents  to  extend  their  road  from  the  junction  to  the 
dock  at  the  city  of  Richmond,  does  not,  per  scj  impair  the  obligation 
of  the  contract  contained  in  the  38th  section  of  complainants'  char- 
ter. The  conditions  annexed  to  tiie  grant  to  respondents,  by  which 
the  complainants  were  enabled  to  defeat  it,  cannot  affect  the  question 
in  any  way.  If  the  38th  section  of  the  act  of  incorporation  of  com- 
plainants does  not  restrain  the  legislature  from  constructing  another 
railroad  for  any  purpose,  parallel  or  near  to  the  complainants',  the 
respondents  have  a  right  to  proceed  with  the  construction  of  their 
road,  and  the  state  court  was  justified  in  refusing  the  injunction. 

The  counsel)  very  properly,  have  not  insisted  in  their  ar- 
gument *  in  this  court,  on  this  point  made  in  their  bill,  that  [  *  83  ] 
the  legislature  had  no  power  to  authorize  the  construction 
of  one  railroad  acaross  another.  The  grant  of  a  franchise  is  of  no 
higher  order,  and  confers  no  more  sacred  title,  than  a  grant  of  land 
io  an  individual ;  and,  when  the  public  necessities  require  it,  the  one, 
as  well  as  the  other,  may  be  taken  for  public  purposes  on  making 
VOL.  XIX.  34 
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Boitable  compensation ;  nor  does  such  an  exercise  of  the  right  of 
eminent  domain  interfere  with  the  inviolability  of  contracts.  See 
West  River  Bridge  Company  v.  Dix,  6  How.  507. 

Leaving,  therefore,  the  question  as  to  the  proper  construction  ol 
the  contract  or  rights  guaranteed  to  the  complainants  by  this  section 
of  their  charter,  to  be  settled  when  a  proper  case  arises,  we  are  of 
opinion  that  the  state  court  did  not  err  in  refusing  to  enjoin  respon- 
dents from  constructing  their  road  according  to  the  authority  given 
them  by  the  act  of  assembly  of  27th  March,  1848,  and  that  said  act 
does  not  impair  the  obligation  of  the  contract  made  with  the  com- 
plainants, in  the  38th  section  of  their  act  of  incorporation.  The 
judgment  of  the  court  of  appeals  of  Virginia  is  therefore  affirmed, 
Kdth  costs. 

M'Lean,  J.,  Wayne,  J.,  and  Cnrtisi  J.,  dissented. 

Curtis,  J.  I  have  been  unable  to  agree  with  the  majority  of  the 
court  in  this  case,  and  some  of  the  principles  on  which  a  decision  de» 
pends  are  of  so  much  importance,  as  affecting  legislation,  that  I  think 
it  proper  to  state  my  opinion  and  the  reasons  on  which  it  rests. 

That  the  38th  section  of  the  complainants'  charter  contains  a  con- 
tract between  the  corporation  and  the  State,  the  obligation  of  which 
the  latter  cannot  impair  by  any  law,  must,  I  think,  be  admitted. 
Whether  "  An  act  for  the  extension  of  the  Louisa  railroad  to  the 
dock  in  the  city  of  Richmond ''  does  impair  that  obligation,  depends 
upon  the  interpretation  which  the  contract  requires ;  and,  inasmuch 
as  it  is  the  duty  of  this  court  to  determine  whether  the  obligation  of 
the  contract  has  been  impaired,  it  is  necessarily  its  duty  to  decide, 
what  is  the  true  interpretation  of  the  contract. 

The  38th  section,  with  its  preamble,  are  as  follows :  — 

'^  And  whereas,  the  railroad  authorized  by  this  act  will  form  a  part 
of  the  main  northern  and  southern  route  between  the  city  of  Rich- 
mond and  the  city  of  Washington,  and  the  privilege  of  transporting 
passengers  on  the  same,  and  receiving  the  passage  money,  will,  it  is 
believed,  be  a  strong  inducement  to  individuals  to  subscribe  for  stock 
in  the  company,  and  the  general  assembly  considers  it  just 
[  *  84  ]  *  and  reasonable  that  those  who  embark  in  the  enterprise 
should  not  be  hereafter  deprived  of  that  which  forms  a  chief 
inducement  to  the  undertaking, 

^^  38.  Be  it  therefore  enacted  and  dedaied,  and  the  general  assemUy 
pledges  itself  to  the  said  company,  that,  in  the  event  of  the  com* 
pletion  of  the  said  railroad  from  the  city  of  Richmond  to  the  town 
of  Fredericksburg,  within  the  time  limited  by  this  act,  the  general 
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assembly  will  not,  for  the  period  of  thirty  years  from  the  completion 
of  the  said  railroad,  allow  any  other  railroad  to  be  constructed  be- 
tween the  city  of  Richmond  and  the  city  of  Washington,  or  for  any 
portion  of  the  said  distance,  the  probable  effect  of  which  would  be  to 
diminish  the  number  of  passengers  travelling  between  the  one  city 
and  the  other,  upon  the  railroad  authorized  by  this  act,  or  to  compel 
the  company,  in  order  to  retain  such  passengers,  to  reduce  the  pas- 
sage money  :  Provided,  however,  that  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  the  legislature,  at  any  time  hereafter, 
from  authorizing  the  construction  of  a  railroad  between  the  city  of 
Richmond  and  the  towns  of  Tappahannock  or  Urbana,  or  to  any  in- 
termediate points  between  the  said  city  of  Richmond  and  the  said 
towns;  and  provided,  also,  that  nothing  herein  contained  shall  be 
construed  to  prevent  the  general  assembly  from  chartering  any  other 
company  or  companies  to  construct  a  railroad  from  Fredericksburg  to 
the  city  of  Washington.'^ 

The  preamble  in  effect  declares  what  general  object  the  parties 
have  in  view,  and  the  section  makes  known  to  what  extent  and  by 
what  means  that  object  is  to  be  accomplished.  That  general  object 
is  to  secure  the  corporation  from  being  deprived  of  the  passenger 
travel  on  its  railroad ;  and  the  means  of  prevention  are  to  prohibit  for 
thirty  years  the  existence  of  any  other  road,  the  probable  effect  of 
which  would  be  to  diminish  the  number  of  passengers  travelling  be- 
tween Washington  and  Richmond  upon  the  raiboad  of  the  complain- 
ants. 

The  first  question  is,  whether  what  is  called  the  extension  of  the 
Louisa  road  is  a  railroad,  the  probable  effect  of  which  would  be  to 
diminish  those  passengers ;  and  this  depends  on  what  passengers  are 
referred  to  in  the  contract. 

It  is  maintained  by  the  appellees  that  only  passengers,  travelling 
the  distance  between  Washington  and  Richmond,  are  intended ;  but 
this  is  not  consistent  either  with  the  substantial  object  of  the  parties, 
or  with  the  language  they  have  employed  to  make  known  their  agree- 
ment.   '*  The  privilege  of  transporting  passengers  on  the  same  and 
receiving  the  passage  money,"  and  protection  from  being  <'  deprived 
of  that  which  forms  the  chief  inducement  of  the  undertaking,"  would 
be  but  imperfectly  secured  if  limited  to  one  particular  class 
of  passengers  only.     Such  a  limitation,  *  inconsistent  with  [  *  85  ] 
the  apparent  object  of  the  parties,  is  not  to  be  ingrafted  on 
the  contract  unless  clearly  expressed.     It  is  said  that  the  words  "  pas- 
sengers travelling  between  the  one  city  and  the  other  "  contain  this 
limitation,  their  meaning  being  passengers  travelling  from  one  dty  to 
the  oth^r.     The  word  <<  between/'  in  this  clause,  admits  of  that  in- 
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terpretation,  but  does  not  require  it  That  word  may  also  designate 
any  part  of  the  intermediate  space,  as  well  as  the  whole.  It  may  be 
correctly  said  that  the  complainants'  railroad  is  between  Richmond 
and  Washington,  though  it  does  not  traverse  the  whole  distance  from 
one  of  those  cities  to  the  other,  and  the  words  which  immediately 
follow,  certainly  tend  strongly  to  show  that  it  was  in  this  last  and 
more  comprehensive  sense  the  word  "  between  "  was  here  used.  The 
whole  clause  is,  ^passengers  travelling  between  one  city  and  the 
other,  upon  the  railroad  authorized  by  this  act.''  But  the  railroad 
there  referred  to,  upon  the  completion  of  which  this  contract  was  to 
take  effect,  was  only  to  be  from  Richmond  to  Fredericksburg,  so  that, 
strictly  speaking,  passengers  could  not  travel  to  or  from  the  city  of 
Washington  upon  the  railroad  authorized  by  the  act ;  they  could  thufi 
pass  over  only  a  part  of  the  intermediate  space  between  Washington 
and  Richmond  This  clause,  therefore,  does  not  control  the  evident 
general  intent  of  the  parties  to  protect  the  passenger  travel,  but  rather 
tends  to  make  that  genered  intent  more  clear.  The  question  being 
whether  the  travellers  referred  to  are  only  those  going  the  whole  dis- 
tance, and  one  part  of  the  descriptive  words,  designating  where  they 
are  travelling,  being  ambiguous,  and  the  other  part,  which  points  out 
how  they  are  travelling,  being  clear,  the  result  of  the  whole  is  to  in- 
clude all  who  travel  in  the  intermediate  space  between  the  two  cities, 
upon  the  complainants'  railroad  And  this  construction  is  still  fur- 
ther strengthened  by  the  stipulation  that  the  State  will  not  authorize 
another  road  "to  be  constructed  between  the  city  of  Washington 
and  the  city  of  Richmond,  or  for  any  portion  of  the  said  distance ; " 
for  if  the  object  of  parties  was  merely  to  protect  the  enjoyment  by 
the  complainants  of  the  tolls  derivable  from  passengers  going  from 
one  of  those  cities  to  the  other,  it  is  highly  improbable  that  the  State 
would  have  agreed  to  this  broad  restriction.  Construing  the  pream- 
ble and  thd  section  together,  I  think  it  was  the  intention  of  the  par« 
ties  to  secure  to  the  complainants,  for  the  period  of  thirty  years,  the 
exclusive  enjoyment  of  all  the  railroad  passenger  travel  over  every 
part  of  the  line  between  Washington  and  Richmond ;  and  that  the 
mode  of  security  agreed  on  by  the  parties  was,  that  the  State  should 
not  authorize  the  construction  of  any  such  railroad  as  might  proba- 
bly interfere  with  that  exclusive  enjoyment 
[  •  86  ]  •In  coming  to  this  conclusion,  I  have  not  overlooked  the 
rule  that  grants  from  States  to  corporations  of  such  exclu- 
sive privileges  are  to  be  construed  most  strongly  against  the  grantees. 
But  this  rule,  like  its  converse,  fortius  contrd  proferentem^  which  ap- 
plies to  private  grants,  is  the  last  to  be  resorted  to,  and  never  to  be 
relied  upon,  but  when  all  other  roles  of  exposition  fail.     Bac  Max. 
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reg.  3 ;  2  BL  Com.  380 ;  Love  v.  Pares,  13  East,  86.  In  Hindeko- 
per's  Lessee  v.  Douglass,  3  Cranch,  70,  Chief  Justice  Marshall  says : 
^  This  is  a  contract ;  and,  although  a  State  is  a  party,  it  ought  to  be 
construed  according  to  those  well-established  principles  which  regu- 
late contracts  generaUy."  A  grant  such  as  is  now  in  question,  in 
consideration  of  the  grantees  risking  their  capital  in  an  untried  enter- 
prise, which,  if  successful,  will  greatly  promote  the  public  good,  in  no 
proper  sense  confers  a  monopoly.  It  enables  the  grantees  to  enjoy, 
for  a  limited  time,  what  they  may  justly  be  considered  as  creating. 
It  is  in  substance  and  reality,  as  well  as  in  legal  effect,  a  contract, 
and,  in  my  judgment,  it  is  the  duty  of  the  c€»urt  to  give  it  such  a  con- 
struction as  will  carry  it  into  full  effect ;  imposing  on  the  public  no 
restriction,  and  no  burden,  not  stipulated  for,  and  depriving  the  com- 
pany of  no  advantage,  which  the  contract,  fairly  construed,  gives. 
This  is  required  by  good  fedth ;  and  to  its  demands  all  technical  rules, 
designed  to  help  the  mind  to  correct  conclusions,  must  yield.  Having 
come  to  the  conclusion  that  the  intention  of  the  parties  to  this  con- 
tract was  to  secnre  to  the  complainants  exclusive  enjoyment  of  all 
railroad  passenger  travel  over  every  part  of  the  distance  between 
Richmond  and  Washington  for  thirty  years,  and  that  the  means 
adopted  to  effect  this  object  was  the  promise  of  the  State  to  author- 
ize the  construction  of  no  railroad  which  might  probably  interfere 
with  that  exclusive  enjoyment,  the  next  inquiry  is,  whether  the  exten*^ 
sion  of  the  Louisa  railroad  to  the  dock  in  the  city  of  Richmond 
would  probably  have  that  effect  This  act  enables  the  Louisa  Rail- 
road Company  to  extend  their  road  from  its  junction  with  the  com- 
plainants' road,  at  a  point  about  twenty-four  miles  from  Richmond, 
to  that  city,  and  thus  to  make  another  raikoad  between  Richmond 
and  that  point  on  the  complainants'  road. 

That  this  authority  comes  within  that  part  of  the  restrictive  stipu* 
lation  which  describes  the  route  over  which  another  railroad  is  not 
to  be  built,  is  clear,  for  it  does  authorize  ''  another  railroad,"  ''  for 
a  portion  of  the  distance"  << between  the  cities  of  Richmond  and 
Washington."  But  it  is  said  that  it  does  not  come  within  the  res^ 
idue  of  the  restrictive  clause,  because  its  probable  effect  will  not 
be  to  diminish  that  passenger  travel  designed  to  be  secured  to  the 
complainants.  To  this  I  cannot  assent.  The  Louisa  com- 
pany, by  their  original  charter,  are  •  expressly  authorized  to  [  *  87  ] 
carry  passengers  on  their  railroad ;  and  when  they  are  em- 
powered, by  the  act  now  in  question,  to  extend  their  road,  it  is  a  nec- 
essary implication  that  the  extension  is  for  the  same  uses,  and  sub- 
ject to  the  same  rights  and  powers  and  privileges  as  the  original 
road,  to  which  it  is  to  be  annexed.     And  accordingly  we  find  that,  by 
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the  5th  section  of  this  act,  the  legislature  has  prescribed  a  limit  of 
tolls,  as  well  for  passengers  as  for  merchandise,  coming  from,  or  going 
to  another  railroad,  and  passing  over  the  whole  length  of  the  Louisa 
road  and  each  part  of  it,  including  the  extension. 

Passengers,  using  the  complainants'  road  between  Richmond  and 
the  junction,  may  be  divided  into  three  classes.  Those  who  travel 
the  whole,  or  a  part  of  the  distance  between  Richmond  and  the  junc* 
tion,  and  do  not  go  beyond  the  junction ;  those  who  do  go  to,  or 
come  from  points  beyond  the  junction  on  the  complainants'  road ; 
and  those  who  travel  on  the  Louisa  road,  beyond  the  junction,  going 
west,  or  coming  east  The  extension  of  the  Louisa  road  is  adapted 
to  carry  all  these,  and  by  the  act  complained  of,  the  Louisa  company 
is  authorized  to  construct  a  road  to  carry  them.  It  may  certainly  be 
assumed  that  a  corporation,  created  to  conduct  a  particular  business 
for  profit,  wiU  do  all  such  business  as  it  is  its  clear  interest,  and 
within  its  authority  to  do,  and  which  it  was  created  for  the  very  pur- 
pose of  doing.  And  if  so,  the  effect  of  this  extension  must  be  to 
transport  thereon  a  part  of  all  these  classes  of  passengers,  and  thus 
to  diminish  the  number  of  those  same  classes  of  passengers,  who,  at 
the  time  of  the  passage  of  the  act  in  question,  used  the  complainants' 
road. 

As  to  those  passengers  who  do  not  use  the  Louisa  road  beyond 
the  junction,  I  am  at  a  loss  to  perceive  any  reason  why  they  are  not 
within  the  description  of  passenger  travel  designed  to  be  secured  to 
the  complainants ;  and  if  they  are  excluded  therefrom,  I  know  of 
none  who  would  be  included,  unless  upon  the  interpretation  already 
considered  and  rejected,  that  the  contract  was  designed  to  embrace 
only  passengers  travelling  the  entire  distance  between  Richmond  and 
Washington.  It  is  not  absolutely  necessary  to  go  any  further  to 
find  that  this  extension  act  impairs  the  obligation  of  the  contract,  by 
authorizing  another  road  to  be  built,  the  probable  effect  of  which 
would  be,  to  diminish  the  number  of  passengers  travelling  on  the 
complainants'  road  between  the  junction  and  Richmond.  But  it  is 
clear  to  my  mind,  that  the  third  class  of  passengers  using  the  Louisa 
road,  are  as  much  within  this  contract  as  any  others.  To  explain  my 
views  on  this  point,  it  is  necessary  to  refer  to  a  few  dates. 

The  complainants  were  incorporated  in  February,  1834, 
[  *  88  ]  and  their  act  of  incorporation  contained  the  compact  *now 
relied  on.  Their  road  was  completed  and  opened  for  use  in 
January,  1837.  In  February,  1836,  sm  act  was  passed  incorporating 
the  stockholders  of  the  Louisa  Railroad  Company.  In  December, 
1838,  the  Louisa  road  was  opened  for  use  to  the  Louisa  court  house, 
and  from  that  time  to  March,  1848,  the  passengers,  using  the  Louisa 
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load,  going  to  or  coming  firom  Bichmpnd,  and  points  between  that 
city  and  the  junction,  passed  over  the  road  of  the  complainants.  In 
March,  1848,  the  complainants  and  the  Louisa  company  having  dif- 
fered concerning  the  tolls  to  be  charged  by  the  former  on  passengers 
and  merchandise  going  to,  or  coming  from  the  Louisa  road,  the  legis- 
lature passed  the  ''  Act  for  the  extension  of  the  Louisa  Railroad," 
which  contains  the  following  section :  *'  Be  it  further  enacted,  that 
in  case  the  Richmond,  Fredericksburg,  and  Potomac  Railroad  Ck>m- 
pany  shall,  at  the  next  annual  meeting  of  the  stockholders,  stipulate 
and  agree,  from  and  after  the  expiration  of  the  present  contract  with 
the  Louisa  Railroad  Company,  to  carry  all  passengers  and  freight 
coming  from  the  Louisa  railroad  from  the  junction  to  the  city  of 
Richmond,  at  the  same  rate  per  mile  as  may  at  the  same  time  be 
charged  by  the  Louisa  Railroad  Company  on  the  same  passengers 
and  freight ;  and  shall  also  agree  to  carry  all  passengers  and  freight 
entered  at  the  city  of  Richmond  for  any  point  on  the  Louisa  rail- 
road, at  the  same  rate  per  mile  as  is  charged  at  the  time  for  the  same, 
by  the  Louisa  Railroad  Company;  and  shall  also  agree  to  sub- 
mit to  the  umpirage  of  some  third  person  or  persons,  to  be  chosen  by 
the  said  companies,  the  compensation  to  the  Richmond,  Fredericks- 
burg, and  Potomac  Railroad  Company  for  collecting  at  the  depots  in 
Richmond,  the  dues  of  the  Louisa  Railroad  Company,  and  any  other 
matters  of  controversy  which  may  arise  between  the  said  companies 
owing  to  the  connection  between  them,  then  this  act  to  be  void,  or 
else  to  remain  in  full  force.''  It  will  thus  be  seen  that  the  passenger 
travel,  which  it  is  the  object  of  this  act  to  take  away  from  the  com- 
plainants' road,  had  been  de  facto  a  part  of  its  passenger  travel  be- 
tween Richmond  and  the  junction  for  about  ten  years.  It  is  main- 
tained that  as  the  Louisa  railroad,  from  the  junction  westward,  was 
the  cause  of  the  existence  of  this  travel  upon  the  complainants'  road, 
between  Richmond  and  the  junction,  the  Louisa  corporation  might 
be  empowered  to  construct  another  road  between  those  points  for  the 
purpose  of  doing  that  business.  In  other  words,  that  passenger  travel 
actually  existing  on  the  complainants'  road,  may  properly  be  dimin- 
iflhed  by  the  construction  of  another  road  for  a  part  of  the  distance 
between  Richmond  and  Washington,  provided  it  be  done  by  a  party 
who  at  some  prior  time  was  instrumental  in  increasing  the 
passenger  travel ;  *  that  we  are  to  inquire  whether,  by  this  [  *  89  ] 
new  and  competing  road,  any  more  is  to  be  taken  away  than 
was  brought  by  the  corporation  which  builds  it,  and  if  not,  then  the 
competing  road  does  not  diminsh  the  number  of  passengers,  travel- 
ling on  the  complainants'  road,  within  the  fair  meaning  of  this  con- 
tract.   I  cannot  give  to  this  contract  such  a  construction.    It  seems 
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to  me  to  be  at  variance  with  its  express  terms,  and  with  what  must 
have  been  within  the  contemplation  of  the  parties  when  it  was  en- 
tered into.  The  promise  not  to  authorize  any  other  raibroad  between 
Washington  and  Richmond,  or  for  any  part  of  that  distance,  the 
probable  effect  of  which  would  be  to  diminish  the  number  of  pas- 
sengers travelling  on  the  complainants'  railroad,  is  absolute  and  un- 
qualified. It  contains  no  reservation  in  favor  of  parties  who  have 
been  instrumental  in  bringing  that  travel  to  the  complainants'  road.  It 
extends  over  the  period  of  thirty  years,  and  applies  to  the  travel  actu- 
ally existing  thereon  during  every  part  of  that  period,  to  whatever 
causes  its  existence  there  may  be  attributable.  It  must  have  been 
contemplated  by  the  parties  that  the  number  of  travellers  on  the  com- 
plainants' road  would  increase  during  the  long  period  of  thirty  years  ; 
it  must  have  been  known  to  them  that  this  increase  would  be  likely 
to  arise,  among  other  causes,  from  the  increased  number  of  passen- 
gers coming  laterally  to  the  line,  in  consequence  of  the  construction  of 
other  railroads,  as  well  as  firom  increased  facilities  of  access  by  other 
means.  They  enter  into  a  contract  which  by  its  terms  protects  this 
increased  travel  during  the  whole  period,  and  by  whatever  causes^ 
produced,  just  as  much  as  it  protects  the  travel  existing  during  the 
first  month  after  the  ope(iing  of  the  road.  How  then  can  we  ingraft 
upon  the  contract  an  exception  not  found  there,  and  say,  that  when 
it  speaks  generally  of  passengers  travelling  upon  the  road,  it  does  not 
mean  passengers  which  another  railroad  corporation  has  brought 
there  ?  I  am  unable  to  see  why  not,  as  much  as  if  a  steamboat  or 
atage  company  had  brought  them.  In  my  opinion  this  class  of  pea- 
sengers  on  the  complainants'  road,  are  as  truly  within  the  contract 
as  any  others ;  and  a  railroad,  the  object  of  which  is  to  take  away 
this  class  of  passengers  firom  the  complainants'  road,  is  one  which 
the  State  has  promised  it  would  not  authorize  to  be  built. 

Parties  may  agree,  not  only  on  the  substantial  rights  to  be  pro- 
tected, but  on  the  particular  mode  of  protecting  them ;  and  if  they  do 
agree  on  a  particular  mode,  it  becomes  a  part  of  their  contract,  which 
each  party  have  a  just  right  to  have  executed.  In  this  compact,  the 
parties  have  agreed  on  the  mode  of  protection.    It  is,  that  the  State 

will  not  authorize  to  be  built  any  other  railroad,  which 
[  *  90  ]  would  probably  have  the  effect  to  diminish  the  *  number  of 

passengers  on  the  complainants'  road.  It  is  the  right  to  con- 
struct, and  not  the  right  to  use,  which  the  contract  restrains.  To  say 
that  the  State  may  properly  authorize  a  road  to  be  built,  the  purpose 
of  which  is  to  carry  passengers,  and  thus  diminish  the  number  of 
passengers  on  the  complainants'  road,  but  that  the  road,  thus  author- 
ized, must  not  be  used  to  the  injury  of  the  complainants'  rights,  is  to 
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strike  oat  of  the  contract  the  stipulation  that  such  a  road  should  not 
be  authorized  to  be  built.  The  power  of  the  State  to  enable  a  cor* 
poration  to  build  another  road  to  carry  merchandise  only,  seems  to 
me  to  have  nothing  to  do  with  this  question.  When  the  legislature 
shall  adjudge  that  the  public  convenience  requires  another  railroad 
there,  to  carry  merchandise  only,  and  that  therefore  the  power  of  em- 
inent domain  may  be  exercised  to  build  it,  and  when  a  company  is 
found  ready  to  accept  such  a  charter,  and  risk  their  funds  in  its  con- 
struction, then  a  case  will  arise  under  the  power  of  the  legislature  to 
authorize  a  road  for  the  transportation  of  merchandise  only.  But  in 
the  law  now  in  question  the  legislature  has  not  so  adjudged ;  no  such 
charter  has  been  granted,  or  accepted,  and  no  such  road  built ;  but 
one  which  the  State  is  by  its  own  promise  restrained  from  authorizing. 
It  seems  quite  aside  from  the  true  inquiry,  therefore,  to  urge  that  the 
State  might  have  empowered  a  company  to  make  a  railroad  on 
which  to  transport  merchandise  only ;  for  it  has  not  done  so. 

It  has  been  suggested  by  one  of  the  defendants'  counsel,  that 
though  the  power  of  the  legislature  to  enter  into  a  compact  for 
some  exclusive  privileges  is  not  denied,  yet  that  the  legislature  had 
not  power  to  grant  such  privileges  as  are  here  claimed  by  the  com- 
plainants, and  therefore  the  State  is  not  bound  thereby.  This  is 
rested,  not  upon  any  express  restriction  on  the  powers  of  the  legisla- 
ture, contained  in  the  constitution  of  Virginia,  but  upon  limitations 
resulting  by  necessary  implication  from  the  nature  of  the  delegated 
power  confided  by  the  people  of  that  State  to  their  government.  But 
if,  as  must  be,  and  is  admitted,  it  is  one  of  the  powers  incident  to  a 
sovereign  state  to  make  grants  of  rights,  corporeal  and  incorporeal^ 
for  the  promotion  of  the  public  good,  it  necessarily  follows  that  the 
legislature  must  judge  how  extensive  the  public  good  requires  those 
rights  to  be.  Whether  the  State  shall  grant  one  acre  of  land,  or  one 
thousand  acres ;  whether  it  shall  stipulate  for  the  enjoyment  of  an 
incorporeal  right,  in  fee,  for  life  or  years ;  whether  that  incorporeal 
right  shall  extend  to  one,  or  more  subjects ;  and  what  shall  be  deemed 
a  fit  consideration  for  the  grant  in  either  case,  is  intrusted  to  the 
discretion  of  the  legislative  power^  when  that  discretion  is  not  re- 
strained by  the  constitution  under  which  it  acts.  This  has  been 
the  interpretation  by  all  courts,  and  the  practice  under  all 
'constitutions  in  the  country,  so  far  as  I  know,  and  it  seems  [  *  91  ] 
to  me  to  be  correct  See  Piscataqua  Bridge  v.  New  Hamp. 
Bridge,  7  N.  H.  Rep.  35,  and  cases  there  cited;  Enfield  Bridge  f>. 
The  Hart  &  N.  H.  R.  R.  Co.  17  Conn.  R.  40 ;  Washington  Bridge 
V.  State,  18  Conn.  R.  53. 

It  remains  to  consider  whether  this  court  has  jurisdiction  to  reverse 
the  decision  of  the  state  court 
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The  court  of  appeab  having  refused  to  entertain  an  appeal,  the 
superior  court  of  chancery  of  the  Richmond  circuit,  was  the  highest 
court  of  the  State,  to  which  the  complainants  could  carry  the  ckse ; 
and  it  is  to  the  decision  of  that  court  we  must  look*  The  questions 
are  whether  that  court  erroneously  decided  against  a  right  claimed 
by  the  complainants  under  the  constitution  of  the  United  States,  and 
whether  the  bill  was  dismissed  by  reason  of  that  exroneous  decision. 
The  points  decided  are  set  out  with  great  clearness  upon  the  face  of 
the  decree.  Their  substance  b,  that  the  construction  of  thb  exten* 
sion  road  is  lawful,  the  legislature  having  power  to  authorize  it;  that 
it  may  lawfully  be  used  for  the  transportation  of  passengers,  who, 
but  for  the  existence  of  the  Louisa  road,  would  never  have  come  on 
to  the  line  of  the  Fredericksburg  road ;  that  whether  the  Louisa  com- 
pany will  use  the  extension  for  the  transportation  of  any  other  passen- 
gers, and  thus  infringe  complainants'  rights,  does  not  appear ;  when 
the  supposed  case  shall  occur,  it  may  be  proper  to  interfere  by  injunc- 
tion, if,  upon  the  facts  of  that  case  as  they  shall  appear,  there  is  not 
a  pledn,  adequate,  and  complete  remedy  at  law. 

It  is  clear,  then,  that  the  chancellor  decided  against  the  right 
claimed  by  the  complainants,  under  the  constitution,  that  this  exten- 
sion should  not  be  constructed.  In  my  opinion,  this  decision  was 
erroneous.  It  is  clear,  also,  that  he  decided  against  their  right,  under 
the  constitution,  to  be  protected  in  the  enjoyment  of  the  passenger 
travel  coming  upon  their  road,  in  consequence  of  the  existence  of  the 
Louisa  road  I  think  this  was  also  erroneous.  By  reason  of  these 
decisions,  the  bill  was  dismissed.  They  left  nothing  but  a  case  of 
contingent  damage,  which  would  not  happen  at  all,  if  the  Louisa 
company  should  carry  only  the  passengers  coming  upon  the  line  of 
the  complainants'  railroad  by  reason  of  the  existence  of  the  Louisa 
road ;  there  was  no  certainty  to  what  extent,  or  under  which  circum- 
stances, or  whether  at  ail,  the  complainants'  rights  would  be  in* 
fringed. 

Upon  these  views  of  the  contract  of  the  State,  and  the  rights  of 
the  complainants,  it  necessarily  followed  that  the  bill  was  to  be  dis- 
missed ;  for  equity  would  not  interfere  in  a  case  where  the  defend- 
ants had  valuable  rights  and  powers,  which  they  might  not 
[  "*  92  ]  *  exceed,  and  which  they  ought  not  to  be  restrained  from 
exercising.  But  on  the  other  hand,  if  the  defendants  had 
no  such  rights,  or  powers;  if  they  were  claiming  them,  and  about  to 
exercise  them,  in  a  manner  certain  to  inflict  great  and  continuing 
injury  on  the  complainants,  the  extent  of  which  injury  a  court  of  law 
could  not  fully  ascertain,  and  could  redress,  even  partially,  only  by  a 
great  multiplicity  of  suits,  then  no  court  of  chancery  would  hesitate 
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to  grant  reliefl  It  is  certain,  therefore,  that  this  bill  was  dismissed,  bjf 
reason  of,  what  I  consider,  the  erroneous  views  taken  by  the  chancel- 
lor, of  the  rights  claimed  by  the  complainant  under  the  constitution 
of  the  United  States. 

It  has  been  argued  that  by  the  local  law  of  Virginia,  contained  in 
the  general  railroad  act  of  that  State,  the  chancellor  had  not  juris- 
diction to  grant  an  injunction  to  restrain  the  construction  of  the  ex- 
tension  road*  If  the  chancellor  had  so  decided  and  dismissed  the 
biU^  for  that  reason  this  court  could  not  reverse  that  decision.  But 
he  did  not  so  decide ;  and  I  cannot  infer  that  he  would  so  decide  if 
this  case  were  to  be  remanded,  because  I  am  of  opinion  that  the 
statute  relied  on  has  no  application  to  this  case. 

My  opinion  is,  that  the  decree  of  the  superior  court  of  chancery 
should  be  reversed  and  the  case  remanded,  with  such  directions  as 
would  secure  to  the  complainants  the  remedy  to  which  they  are  en- 
titled, to  prevent  the  violation  of  rights,  secured  to  them  by  the  con- 
stitution of  the  United  States. 

16 H. 416;  IB. 86^ 48a. 


Hbnry  Parish,  Daniel  Parish,  Leroy  M.  Wiley,  John  R.  Mar- 
shall, Thomas  P.  Norris,  and  Thomas  Parish,  Merchants  and 
Partners  trading  under  the  Firm  and  Style  of  Parish  and  Co., 
Appellants,  i?.  Caleb  Murphreb,  Administrator  of  George  Gopfb, 
deceased;  Louisa  C.  Gopfb,  Thomas  Williams,  Jr.,  John  H. 
Henderson,  Trustee,  &c.,  Martha  Lucy,  Addison  Boykin  and 
Wife,  Elizabeth  G.  Gopfe,  Calvin  Norris,  and  David  Stroder* 

13  H.  92. 

To  avoid  a  post-nuptial  settlement,  insolvency  need  not  be  proved. 

A  merchant,  largely  indebted,  and  whose  means  of  payment  were  subject  to  many  oontin- 

gendes,  was  not  in  a  condition  to  make  sndi  a  settlement  of  a  laige  landed  estate,  and  it 

in  voidable  by  his  creditors. 

The  case  is  stated  in  the  opinion  of  the  court 

Volney  E.  Howard  and  J.  A.  Campbell^  for  the  appellants. 

Wilcox^  contra. 

•  AFLean,  J.,  delivered  the  opinion  of  the  court  [  *  ^  I 

This  is  an  appeal  in  chancery,  from  the  district  court  of 
northern  Alabama. 

The  bill  was  filed  to  set  aside  a  deed  of  settlement,  made  by 
George  Goffe,  dated  the  12th  September,  18S7,  on  his  wife  and  four 
daughters,  on  the  ground  that  it  was  made  in  fraud  of  creditors. 
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At  the  date  above  stated,  Qoffe  and  wife,  by  deed  of  general  war- 
ranty, conveyed  to  Thomas  WiUlams,  Jr.,  six  hundred  and  forty 
acres  of  land,  including  the  '<  Blount  Spring  Tract,"  in  Blount  county. 
State  of  Alabama,  for  the  consideration  of  sixty-four  thousand 
dollars. 

To  secure  the  payment  of  the  consideration,  on  the  same  day, 
Williams  executed  a  deed  of  trust  on  the  same  property,  to  Joseph 
M.  Goffe  and  George  Groffe,  for  which  notes  bearing  interest  were 
given,  five  thousand  dollars  payable  Ist  March,  1838,  five  thousand 
payable  on  the  1st  of  October  following,  ten  thousand  the  1st  of  Oc- 
tober, 1840,  ten  thousand  the  1st  of  October,  1642,  ten  thousand  the 
1st  of  October,  1844,  ten  thousand  the  Ist  of  October,  1846,  and 
fourteen  thousand  the  1st  of  October,  1848.  Williams  was  to  remcdn 
in  possession  of  the  land,  and  was  authorized  to  seU  parts  of  it,  to 
meet  the  above  payments. 

On  the  same  day,  Greorge  Gofie  executed  a  deed  of  settlement 
signed  also  by  Joseph  M.  Goffe,  by  which  he  appropriated  to  his  four 
daughters  the  four  ten  thousand  dollars  notes  above  stated,  and  the 
fourteen  thousand  dollsurs  note  to  his  wife,  in  consideration  of  ^'  the 
natural  love  and  affection  he  had  for  them." 

The  complainants  represent  that  George  and  J.  M.  Goffe  did  busi- 
ness together  as  merchants,  and  that,  on  the  2d  of  February,  1837, 
they  executed  to  them  their  promissory  note  for  $5,169,  payable  in 
thirteen  months ;  and,  on  the  same  day,  another  note  payable 
[  *  98  ]  in  twelve  months,  for  five  thousand  one  hundred  and  •sixty- 
eight  dollars  and  twenty-five  cents ;  also  another  note  on 
the  22d  September,  1837,  for  (953.25,  payable  nine  months  after 
date.  On  all  which  notes  judgments  were  obtcdned  in  the  district 
court,  amounting  to  the  sum  of  (14,667.42,  at  November  term,  1841. 
Executions  having  been  issued  on  the  judgments,  were  returned  no 
property,  and  the  defendants  are  alleged  to  be  insolvent.  And  the 
complainants  pray  that  George  QoSe  may  be  decreed  to  pay  the 
amount  due  them,  and,  on  failure  to  do  so,  that  Williams  may  be 
decreed  to  pay  the  same,  and  in  default  thereof,  that  the  lands  and 
real  estate  or  debts  assigned  to  Mrs.  Groffe  and  her  children,  may  be 
converted  into  money,  by  sale  or  otherwise,  so  as  to  pay  the  sum  due 
the  complainants. 

The  defendants  deny  the  allegations  of  the  bill,  and  aver  that,  at 
the  time  of  the  settlement,  the  Groffes  were  able  to  pay  their  debts ; 
that  their  assets  exceeded  their  liabilities,  and  that  the  complainants 
have  failed  to  o-^llect  their  claims  through  their  own  negligence. 

The  statute  of  frauds  of  Alabama  declares  that  <'  every  gift,  grant, 
or  conveyance  of  lands,  &C.,  or  of  goods  or  chattels,  &c.,  by  writuig 
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or  otherwise,  had,  made,  or  contrived  of  malice,  fraud,  covin,  collu- 
sion, or  guile,  to  the  end  or  purpose  to  delay,  hinder,  or  de&aud  cred- 
itors of  their  just  and  lawftQ  actions,  suits,  debts,  &c.,  shall  be  from 
henceforth  deemed  and  taken  only  as  against  the  person  or  persons, 
his,  her,  or  their  heirs,  &x^,  whose  debts,  suits,  &a,  by  such  means, 
shall  or  might  be  in  anywise  disturbed,  hindered,  delayed,  or  de- 
frauded, to  be  clearly  and  utterly  void,"  &c 

This  statute  appears  to  have  been  copied  from  the  English  statute 
of  the  13th  Elizabeth ;  and  most  of  the  statutes  of  the  States,  on  the 
same  subject,  embrace  substantially  the  same  provisions.  The  various 
constructions  which  have  been  given  to  the  statutes  of  frauds  by  the 
oourts.  of  England  and  of  this  country,  would  seem  to  have  been  in- 
fluenced, to  some  extent,  from  an  attempt  to  give  a  literal  application 
of  the  words  of  the  statute  instead  of  its  intent.  No  provision  can 
be  drawn  so  as  to  define  minutely  the  circumstances  under  which 
fraud  may  be  committed.  If  an  individual  being  in  debt,  shall  make 
a  voluntary  conveyance  of  his  entire  property,  it  would  be  a  clear 
case  of  fraud ;  but  this  rule  would  not  apply  if  such  a  conveyance  be 
made  by  a  person  free  from  all  embarrassments  and  without  refer- 
ence to  future  responsibilities.  But  between  these  extremes  number- 
less cases  arise,  under  facts  and  circumstances  which  niust  be  mi- 
nutely examined,  to  ascertain  their  true  character.  To  hold  that  a 
settlement  of  a  small  amount,  by  an  individual  in  independent  cir- 
cumstances, and  which,  if  known  to  the  public,  would  not 
affect  his  credit,  is  fraudulent,  would  be  a  perversion  *  of  [  *  99  ] 
the  statute.  It  did  not  intend  thus  to  disturb  the  ordinary 
and  safe  transactions  in  society,  made  in  good  faith,  and  which,  at 
the  time,  subjected  creditors  to  no  hazard.  The  statute  designed  to 
prohibit  frauds,  by  protecting  the  rights  of  creditors.  If  the  facts  and 
circumstances  show  clearly  a  fraudulent  intent,  the  conveyance  is 
void  against  all  creditors,  past  or  future.  Where  a  voluntary  con- 
veyance is  made  by  an  individual  free  from  debt,  with  a  purpose  of 
committing  a  fraud  on  future  creditors,  it  is  void  under  the  statute. 
And  if  a  settlement  be  made,  without  any  fraudulent  intent,  yet  if 
the  amount  thus  conveyed  impaired  the  means  of  the  grantor  so  as 
to  hinder  or  delay  his  creditors,  it  is  as  to  them  void. 

In  the  case  before  us,  two  of  the  debts,  exceeding  ten  thousand 
doUars,  were  contracted  in  February,  1837,  seven  months  before  the 
settlement  deed  was  executed.  The  other  debt  of  nine  hundred  fifty- 
three  dollars  and  twenty-five  cents,  was  contracted  the  22d  of  Sep- 
tember, ten  days  after  the  settlement.  The  property  conveyed 
amounted  to  sixty-four  thousand  dollars,  fifty-four  thousand  of  which 
were  covered  by  the  settlement. 
VOL  XIX.  35 
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This  conveyance  is  attempted  to  be  sustained  on  the  ground  that 
Mrs.  Goffe  relinquished  her  dower  to  the  tract  conveyed,  and  that 
Greorge  Groffe,  including  the  partnership  concerns,  held  an  aggregate 
property,  after  the  settlement,  amounting  to  the  sum  of  sixty-five 
thousand  dollars ;  and  that  the  debts  against  Goffe  individually,  and 
also  against  the  partnership,  did  not  exceed  twenty-five  thousand 
dollars.  It  appears  that  in  the  fall  of  1837,  and  in  the  early  part  of 
1838,  a  large  amount  of  his  paper  being  due,  at  New  York,  including 
the  plaintifTs,  was  not  paid.  Suits  were  commenced  against  him, 
and  early  in  1839,  his  property,  within  the  reach  of  process,  was  all 
sold  Goffe,  it  is  proved,  sent  to  Texas  in  1839,  by  his  brother,  ten 
negroes  and  other  property,  worth  about  ten  thousand  dollars.  In 
1840,  Gteorge  Grofie  went  to  Texas,  where  he  afterwards  died. 
Twenty-seven  judgments  were  rendered  against  him,  four  of  which 
were  on  notes  dated  the  27th  of  February,  1837,  and  four  on  notes 
given  in  September  and  October  following,  independent  of  the  plain- 
tiffs' judgments. 

These  facts  are  incompatible  with  the  assumption  that  Groffe's 
assets  were  more  than  double  his  liabilities.  His  aggregate  of  prop- 
erty  must  have  been  made  of  exaggerated  values,  and  too  low  an 
estimate  was  made  of  his  eastern  debts.  After  the  settlement,  and, 
as  it  would  seem,  before  it  was  known  to  his  eastern  creditors,  his 
purchases  of  merchandise  were  large,  and  his  business  at  home  was 
greatiy  extended.  Several  stores  were  established  by  him  in  partner- 
ship with  his  brother.  After  having  abstracted  from  his 
f  *  100  1  means  fifty-four  thousand  dollars,  this  *  enlare^ement  of  his 
basiness  Iws  a  disposition  to  ciry  on  a  hafardous  ente. 
prise,  at  the  risk  of  his  creditors.  In  less  than  three  years  after  the 
settlement,  judgments  were  obtained  against  the  partnership  for  be- 
tween twenty-five  and  thirty  thousand  doUars;  no  inconsiderable 
part  of  which  had  been  contracted  and  was  due  at  the  time  of  the 
settlement  These  facts  prove  that,  after  the  voluntary  conveyance, 
Goffe  was  unable  to  meet  his  engagements.  Nothing  can  be  more 
deceptive  than  to  show  a  sta.te  of  solvency  by  an  exhibit  on  paper  of 
unsalable  property,  when  the  debts  are  payable  in  cash.  Such  prop- 
erty, when  sold,  will  not,  generally,  bring  one  fifth  of  its  estimated 
value.   And  such  seems  to  have  been  the  result  in  the  case  before  u& 

But  to  avoid  the  settlement,  insolvency  need  not  be  shown  nor 
presumed.  It  is  enough  to  know  that,  when  the  settiement  was 
made,  Gbfie  was  engaged  in  merchandising  principaUy  on  credit ;  his 
means  consisted  chiefly  of  a  broken  assortment  of  goods,  debts  due 
for  merchandise  scattered  over  the*  country  in  small  amounts,  wild 
lands  of  littie  value,  a  few  negroes,  cmd  a  very  limited  amount  of 
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improved  real  estate,  the  value  of  which  was  greatly  over-estimated 
On  such  a  basis,  no  prudent  man,  with  an  honest  purpose  and  a  due 
regard  to  the  rights  of  his  creditors,  could  have  made  the  settlement. 

A  conveyance  under  such  circumstances,  we  think,  would  be  void 
against  creditors,  at  common  law ;  and  we  are  not  aware  that  any 
sound  construction  of  the  statute  hsts  been  given  which  would  not 
avoid  it  Sexton  v.  Wheaton  et  use  8  Wheat.  229 ;  Hinde's  Lessee 
a.  Longworth,  11  Wheat.  199;  Hutchinson  et  cd.  v.  Kelley,  1  Kobin- 
son,  Va.  Rep.  123 ;  Miller  v.  Thompson,  3  Porter's  Bep.  196. 

The  decree  of  the  district  court  is  reversed,  and  tiie  cause  is  re* 
manded  to  that  court,  with  instructions  to  enter  a  decree  for  the 
complainants  as  prayed  for  in  the  bill. 


Euclid  Williamson,  Thomas  F.  Eckert,  and  John  Williamson, 
Plaintiffs  in  Error,  v.  Alexander  B.  Barrett,  Bobert  Clark, 
Nathaniel  D.  Terry,  Henry  Lyne,  Jabies  T.  Donaldson,  Wil- 
liam Brown,  and  John  B.  Sprowle. 

13  H.  101. 

If  a  steamboaty  injured  by  a  collision  on  the  Ohio,  obsenred  the  ciutomarj  rale,  which  r^ 
quires  a  descending  boat  to  keep  the  middle  of  the  stream  and  stop  her  engines  when 
meeting  an  ascending  boat,  she  is  not  in  &ult  for  not  backing,  when  it  was  nnoertain 
whether  the  ascending  boat  would  pass  ahead  or  astern. 

Damages  for  dcmnrrage  maj  be  giren  in  a  collision  case,  and  the  rate  of  fhdght  which  a 
ressel  would  have  earned,  deducting  expenses,  is  a  proper  measure. 

The  case  is  stated  in  the  opinion  of  the  court 
Qiase  and  lAncolny  for  the  plaintiffi. 
OriUendenj  (attorney-general,)  conird. 

*  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  106  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio. 

The  plaintiffs  in  the  court  below,  the  defendants  here,  who  were 
the  owners  of  the  steamboat  Major  Barbour,  brought  an  action 
against  the  defendants,  the  owners  of  the  steamboat  Paul  Jones,  to 
recoyer  damages  occasioned  by  a  collision  upon  the  Ohio  River  on 
the  3d  February,  1848. 

The  Major  Barbour  was  descending  the  river  at  the  time,  and  The 
Paul  Jones  ascending,  the  latter  heavily  laden  and  of  much  larger 
size  than  the  former. 

Evidence  was  given  by  the  plainti£b,  tending  to  show  that  theii 
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boat  was  about  in  the  middle  of  the  river  at  the  time  the  collision 
took  place;  that  the  defendants'  boat  was  ascending  the  Indiana 
shore,  and  that,  a  short  time  before  ihe  collision,  she  suddenly  changed 
her  course  and  left  the  shore,  running  across  the  river  into  The  Major 
Barbour,  causing  the  damage  in  question.  While  on  the  part  of 
the  defendants,  it  was  claimed,  and  evidence  given  to  show,  that  the 
plaintiff'  boat  was  descending  near  the  Indiana  shore,  and  that  the 
collision  occurred  near  that  shore,  and  that  the  plaintifis'  boat,  a 
short  time  before  it  happened,  suddenly  turned  out  from  the  shore 
and  ran  across  the  bow  of  The  Paul  Jones,  causing  the  damage. 

Evidence  was  also  given  tending  to  show  that  the  engine  of  the 
plcdntifls'  boat  was  stopped,  and  the  boat  floated  as  soon  as  the 
danger  was  discovered,  and  for  some  time  previous  to  the  collision, 
but,  it  was  admitted  she  did  not  back  her  engines,  and  it  was 
claimed  that  she  was  not  bound  to  do  so,  according  to 
[  *107  ]  •the  rules  and  usages  of  the  navigation.  While,  on  the 
part  of  the  defendants,  it  was  claimed,  and  evidence  given 
to  show,  that  The  Paul  Jones,  some  time  before  the  collision,  stopped 
her  engines,  and  reversed  the  same  to  back  the  boat,  and  had  made 
jGrom  one  to  three  revolutions  back,  and  was  actually  backing  at  the 
time  of  the  collision  ;  and  also  that  the  engines  of  the  plaintiffs'  boat 
were  not  stopped  sufficiently  early,  and  owing  to  that,  and  not 
attempting  to  back  her  engines,  she  contributed  to  the  collision. 

Evidence  was  further  given  tending  to  show,  that  boats  navigating 
the  Ohio  River  were  bound  to  observe  the  following  rules  in  passing 
each  other :  The  boat  descending,  in  case  of  apprehended  difficul- 
ties, or  collision,  was  bound  to  stop  her  engines,  and  float,  at  a  suit- 
able distance,  so  as  to  stop  her  headway ;  and  the  boat  ascending, 
to  make  the  proper  mancsuvre  to  pass  freely. 

When  the  evidence  closed,  the  counsel  for  the  defendants  re- 
quested the  court  to  instruct  the  jury,  that  the  plaintiffs  ought  not  to 
recover,  if  the  collision  could  have  been  avoided  by  reversing  the 
engines  and  backing  their  boat,  in  addition  to  stopping  and  floating ; 
and,  that  the  master  was  bound  to  use  all  the  means  in  his  power  to 
prevent  a  collision. 

And  thereupon,  the  courts  among  other  things,  charged,  that  if 
The  Major  Barbour  was  in  her  proper  track  for  a  descending  boat, 
near  the  middle  of  the  river,  and  The  Paul  Jones  in  ascending  the 
river  was  in  her  proper  track  near  the  Indiana  shore,  and  the  latter 
turned  out  of  her  proper  course  across  the  river  or  quartering,  as 
stated  by  some  of  the  witnesses,  so  as  to  threaten  a  collision ;  and 
that,  as  soon  as  discovered,  The  Major  Barbour  stopped  her  engine, 
rang  her  bell,  and  floated  down  tiie  stream,  as  the  custom  of  the 
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river  required,  leaving  the  asceodiiig  boat  the  choice  of  sides  to  pass 
her,  and  this  being  the  law  of  the  river,  she  was  not,  on  the  near 
approach  of  the  boat,  required  to  back  her  engine,  as  that  might 
bring  her  in  contact  with  the  other  boat.  She  had  a  right  to  pre- 
sume The  Paul  Jones  did  not  intend  to  run  directly  into  her.  And 
that,  if  any  injury  was  done  to  The  Major  Barbour,  the  plaintiff' 
boat,  under  such  circumstances,  by  The  Paul  Jones  running  into  her, 
the  plaintiffs  were  entitled  to  recover. 

The  court  further  charged,  that,  if  the  jury  should  find  for  the 
plaintiffs,  they  ought  to  give  such  damages  as  would  remunerate 
them  for  the  loss  necessarily  incurred  in  raising  the  boat,  and  in 
repairing  her ;  and  also  for  the  use  of  her  during  the  time  necessary 
to  make  the  repairs,  and  fit  her  for  business. 

1.  As  to  the  first  branch  of  the  instruction.  In  order  properly 
to  appreciate  it,  it  is  material  to  notice  the  relative  position 
of  *  the  two  boats  at  the  time  of  the  collision,  which  is  as-  [  *  108  ] 
sumed  in  the  instruction,  and  in  respect  to  which  circum- 
stances it  was  given,  and,  as  claimed  by  the  plaintiffs,  the  jury  would 
be  warrantcxl  in  finding.  For,  the  principle  stated  was  not  laid 
down  as  an  abstract  proposition,  or  rule  of  navigation,  but  one 
applicable  to  the  state  of  the  case  specially  refeired  to  as  supposed 
to  have  been  made  out  upon  the  evidence. 

The  case  was  this :  The  plaintifis'  boat  was  in  her  proper  track, 
descending  the  river  near  the  middle,  while  the  defendants'  was 
ascending  the  same  in  her  proper  track  near  the  Lidiana  shore.  And 
as  the  boats  were  approaching  each  other  in  this  relative  position, 
The  Paul  Jones,  the  defendant's  boat,  changed  her  course  across  the 
liver  towards  the  middle  of  the  same,  somewhat  in  an  oblique  direc- 
tion according  to  some  of  the  witnesses,  and  thereby  endangering 
a  collision.  That  as  soon  as  this  was  discovered.  The  Major  Bar* 
bour,  the  plaintifis'  boat,  stopped  her  engine,  rang  her  bell  and 
floated,  as  the  custom  of  the  navigation  required,  leaving  to  the  other 
boi^t  the  option  to  pass  either  her  bow,  or  stern. 

It  was  upon  this  state  of  facts,  the  court  instructed  the  jury  that 
the  plaintiffs'  boat  was  not  bound  to  make  the  additional  manceuvre 
of  backing  her  engines,  as  that  might,  under  the  circumstances,  have 
brought  about  the  collision  she  wa&. endeavoring  to  avoid ;  and  that, 
for  the  injury  done  by  The  Paul  Jones  running  into  her,  the  plaintifis 
were  entitled  to  recover. 

The  couosd  for  the  defendants  had  requested  the  court  to  instruct 
the  jury,  that,  if  the  plaintiffs'  boat,  by  backing  her  engines  in  addi- 
tion to  stopping  and  floating,  could  have  avoided  the  collision,  she 
wait  bound  tq  do  so,  and  the  defeoudants  were  not  liable,  as  the  mas* 

85* 
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ter  was  responsible  for  the  use  of  all  the  means  in  his  power  to  pre- 
vent  it.  And  the  error,  supposed  to  have  been  committed,  consists 
in  the  refusal  to  give  this  instruction,  under  the  peculiar  circum- 
stances of  the  case,  and  in  giving  that  which  we  have  stated. 

It  is  not  to  be  denied,  that  The  Major  Barbour,  according  to  the 
position  of  the  boats  as  assumed  in  the  instruction,  had  observed 
strictly  the  custom  and  usages  of  the  river.  Bat  it  is  claimed  that 
a  state  of  facts  had  occurred  firom  the  position  of  The  Paul  Jones, 
whether  by  the  fault  of  those  in  command  or  not,  that  made  it  the 
duty  of  the  master  of  the  plaintiffs'  boat  not  sternly  to  have  adhered 
to  this  usage,  but,  to  have  made  the  movement  insisted  upon,  if  by 
so  doing  the  accident  could  have  been  avoided.  This  position  is 
founded  upon  an  exception  to  the  general  law  of  the  navigation  as 
modified  by  the  circumstances  of  the  particular  case,  by  which  the 
master  of  the  vessel  not  in  fault  is  bound  to  make  every  fair 
[  •  109  ]  and  reasonable  effort,  •  in  the  emergency,  within  his  power, 
firom  due  exercise  of  skill  and  good  seamanship,  to  avoid, 
if  possible,  the  impending  calamity.  Upon  the  water  as  upon  the 
land,  the  law  recognizes  no  inflexible  rule,  the  neglect  of  which  by 
one  party,  will  dispense  with  the  exercise  of  ordinary  care  and  caa- 
tion  in  the  other.  A  man  is  not  at  liberty  to  cast  himself  upon  an 
obstruction  which  has  been  made  by  the  fault  of  another,  and  avail 
himself  of  it,  if  he  does  not  use  common  and  ordinary  caution  to 
avoid  it  One  person  being  in  fault  will  not  dispense  with  another's 
using  ordinary  care  for  himselfi 

And,  undoubtedly,  if  a  state  of  facts  had  been  shown  in  this  case, 
arising  out  of  the  circumstances  attending  the  sudden  change  of  the 
course  of  The  Paul  Jones,  firom  which  an  inference  might  fairly  have 
been  drawn,  that  it  was  the  duty  of  the  master  of  The  Major  Bar- 
bour not  only  to  have  stopped  her  engines,  but  to  have  reversed  them, 
and  backed  his  boat,  in  order  to  avoid  the  danger,  and  that,  by  so 
doing,  it  might  have  been  avoided,  the  point  should  have  been  put  to 
the  jury,  with  the  instruction,  if  they  so  found,  the  plaintiflb  could 
not  recover.  Before,  however,  any  such  instruction  could  be  prop- 
erly claimed,  the  defendants  must  have  made  out  a  state  of  the  case 
to  which  it  was  applicable,  and  firom  which  the.  omission  to  make 
the  movement  laid  a  foundation  for  the  inference  of  fault  on  the 
part  of  The  Major  Barbour. 

The  fact  that  it  would  have  prevented  the  catastrophe  is  not 
enough ;  circumstances  must  be  shown  that  would  make  it  the  duty 
of  the  master  to  give  the  order. 

There  is  no  rule  of  law  or  of  the  river  that  imposes  upon  himi  in 
such  an  emergency,  the  obligation  to  give  a  particular  direction  to 
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his  vessel,  simply  because  it  might  avoid  the  danger.  The  question 
in  all  such  cases  is,  whether,  in  the  exercise  of  due  care  and  caution 
in  the  management  of  her  at  the  time  in  any  given  case,  such  a 
direction  should  have  been  given.  If  it  should,  then  he  is  chargeable 
with  the  consequences  of  the  neglect. 

Applying  these  principles  to  the  state  of  facts  in  respect  to  which 
the  instruction  in  question  was  given,  we  think  it  will  be  found  that 
no  error  was  committed. 

The  defendants'  boat  had  suddenly  turned  out  of  the  accustomed 
track,  which  was  along  the  Indiana  shore,  apparently  for  the  purpose, 
if  she  had  any  in  view,  of  crossing  to  the  other  side;  and,  as  soon 
as  this  change  was  discovered,  the  engines  of  the  descending  boat 
were  stopped,  allowing  her  to  float  according  to  the  usage  in  such 
cases,  for  the  purpose  of  enabling  the  other  to  pass  across  her  bow  or 
stern,  as  she  might  elect. 

Now,  it  could  not  be  known,  at  least  there  is  nothing  in 
the  *  case  to  show  that  it  was  known  to  the  master  of  the  [  *  110  ] 
descending  boat,  which  of  the  two  courses  open  to  her  the 
other  intended  to  adopt.  If  she  determined  to  pass  his  bow,  un- 
doubtedly, reversing  the  engines  and  backing  his  boat  would  have 
been  a  very  proper  manoeuvre ;  but  if  she  determined  to  cross  his 
stern,  the  movement  would  have  been  improper,  and  might  have 
t>een  disastrous.  Either  a  forward  or  backward  movement  under  the 
circumstances  would  have  embarrassed  the  operations  of  the  other 
ooat,  as  the  master  had  a  right  to  assume  the  one  descending  would 
adhere  to  the  usage  of  the  river,  and  leave  him  free  to  make  choice 
of  his  course  in  passing  upon  that  assumption. 

Under  these  circumstances,  we  think  it  clear  it  would  have  been 
erroneous  to  have  instructed  the  jury,  that  the  master  of  The  Major 
Barbour  was  bound  not  only  to  stop  her  engines,  but  to  back  her,  if, 
by  so  doing,  the  danger  could  have  been  avoided.  For,  before  the 
neglect  to  make  that  movement  could  be  charged  as  a  fault,  it 
should  have  appeared  that  the  master  knew  the  colliding  boat  in- 
tended to  pass  her  bow.  In  the  absence  of  such  knowledge,  her 
proper  position  was  that  which  the  usage  of  the  river  prescribed, 
namely,  to  stop  her  engines  and  float,  leaving  the  other  the  choice  to 
pass  across  either  her  bow  or  stern.  This  was  his  plain  duty,  not 
only  from  the  law  of  the  river,  but  due,  under  the  circumstances,  to 
the  other  boat,  as  afibiding  her  the  most  favorable  opportunity  to 
extricate  herself  from  the  danger  in  which  she  had  become  involved 
by  her  own  fault  in  carelessly  leaving  her  proper  track. 

2.  As  to  the  question  of  demaiages. 

The  jury  were  instructed,  if  they  found  for  the  plaintifls,  to  give 
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damages  that  would  remunerate  them  for  the  loss  necessarily  ioconed 
in  raising  the  boat,  and  repairing  her,  and  also  for  the  use  of  the  boat 
during  the  time  necessary  to  make  the  repairs,  and  fit  her  for  busi- 
ness. 

JBy  the  use  of  the  boat,  we  understand  what  she  would  produce 
to  the  plaintiffs  by  the  hiring  or  chartering  of  her  to  run  upon  the 
river  in  the  business  in  which  she  had  been  usually  engaged. 

The  general  rule  in  regulating  damages  in  cases  of  collision  is  to 
allow  the  injured  party  an  indemnity  to  the  extent  of  the  loss  sus- 
tained. This  general  rule  is  obvious  enough  ;  but  there  is  a  good 
deal  of  difficulty  in  stating  the  grounds  upon  which  to  arrive,  in  all 
cases,  at  the  proper  measure  of  that  indemnity. 

The  expenses  of  raising  the  boat,  and  of  repairs  may,  of  course, 
be  readily  ascertained,  and  in  respect  to  the  repairs,  no  deduction  is 
to  be  made,  as  in  insurance  cases,  for  the  new  materials  in  place  of 
the  old.  The  difficulty  lies  in  estimating  the  damage  sustained  by 
the  loss  of  the  service  of  the  vessel  while  she  is  undergoing  the 

repairs. 
[  *  111  ]       *  That  an  allowance  short  of  some  compensation  for  this 
loss  would  fail  to  be  an  indemnity  for  the  injury  is  apparent 

This  question  was  directly  before  the  court  of  admiralty  in  Eng- 
land,  in  the  case  of  The  Gazelle,  decided  by  Dr,  Lushington,  in  1844, 
2  W.  Robinson,  279.  That  was  a  case  of  collision,  and  in  deciding 
it,  the  court  observed :  '^  That  the  party  who  had  suffered  the  injury  is 
clearly  entitled  to  an  adequate  compensation  for  any  loss  he  may 
sustain  for  the  detention  of  the  vessel  during  the  period  which  is 
necessary  for  the  completion  of  the  repairs,  and  furnishing  the  new 
articles." 

In  fixing  the  amount  of  the  damages  to  be  paid  for  the  detention, 
the  court  allowed  the  gross  fireight,  deducting  so  much  as  would,  in 
ordinary  cases,  be  disbursed  on  account  of  the  ship's  expenses  in 
earning  it 

A  case  is  referred  to,  decided  in  the  common-law  courts,  in  which 
the  gross  freight  was  allowed  without  any  deduction  for  expenses, 
which  was  disapproved  as  inequitable  and  exceeding  an  adequate 
compensation,  and  the  qualification  we  have  stated  laid  down. 

This  rule  may  afford  a  very  fair  indemnity  in  cases  where  the 
repairs  are  completed  within  the  period  usually  occupied  in  the  voy« 
age  in  which  the  freight  is  to  be  earned.  But,  if  a  longer  period  is 
required,  it  obviously  falls  short  of  an  adequate  allowance.  Neither 
will  it  apply  where  the  vessel  is  not  engaged  in  earning  freight  at  the 
time.  The  principle,  however,  governing  the  court  in  adopting  the 
freight  which  the  vessel  was  in  the  act  of  earning,  as  a  just  meascne 
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of  compensation  in  the  case,  is  one  of  general  application.  It  looks 
to  the  capacity  of  the  vessel  to  earn  freight,  for  the  benefit  of  the 
owner,  and  consequent  loss  sustained  while  deprived  of  her  service. 
In  other  words,  to  the  amount  she  would  earn  him  on  hire. 

It  is  true,  in  that  case,  the  ship  was  engaged  in  earning  freight  at 
the  time  of  the  collision ;  and  the  loss,  therefore,  more  fixed  and 
certain  than  in  the  case  where  she  is  not  at  the  time  under  a  charter- 
party,  and  where  her  earnings  must  in  some  measure  depend  upon 
the  contingency  of  obtaining  for  her  employment  K,  however,  we 
look  to  the  demand  in  the  market  for  vessels  of  the  description  that 
has  been  disabled,  and  to  the  price  there,  which  the  owner  could 
obtain  or  might  have  obtained  for  her  hire  as  the  measure  of  com- 
pensation, all  this  uncertainty  disappears.  K  there  is  no  demand 
for  the  employment,  and,  of  course,  no  hire  to  be  obtained,  no  com- 
pensation for  the  detention  during  the  repairs  will  be  allowed,  as  no 
loss  would  be  sustained. 

But,  if  it  can  be  shown  that  the  vessel  might  have  been  chartered 
during  the  period  of  the  repairs,  it  is  impossible  to  deny  that  the 
owner  has  not  lost  in  consequence  of  the  damage,  the  amount  which 
she  might  have  thus  earned. 

*  The  market  price,  therefore,  of  the  hire  of  the  vessel  [  *  113  ] 
applied  as  a  test  of  the  value  of  the  service  will  be,  if  not 
as  certain  as  in  the  case  where  she  is  under  a  charter-party,  at  least, 
BO  certain  that,  for  all  practical  purposes  in  the  administration  of 
justice,  no  substantial  distinction  can  be  made.  It  can  be  ascertained 
as  readily,  and  with  as  much  precision  as  the  price  of  any  given 
commodity  in  the  market;  and  affords  as  clear  a  rule  for  estimating 
the  damage  sustained  on  account  of  the  loss  of  her  service,  as  exists 
in  the  case  6t  damage  to  any  other  description  of  personal  property, 
of  which  the  party  has  been  deprived. 

In  the  case  of  The  Gkizelle,  for  aught  that  appears,  the  allowance 
of  the  fireight  afforded  a  full  indemnity  for  the  detention  of  the  vessel 
while  undergoing  the  repairs.  This  would  be  so,  as  already  stated, 
if  they  were  made  within  the  period  she  would  have  been  engaged 
in  earning  it  If  it  were  otherwise,  it  is  certain  that  the  indemnity 
allowed  fell  short  of  the  rule  laid  down  under  which  it  was  made, 
which  was,  that  the  party  was  entitied  to  an  adequate  compensation 
for  any  loss  he  might  sustain  for  the  detention  of  the  vessel  during  the 
period  which  was  necessary  for  the  completion  of  the  repairs  and 
furnishing  the  new  articles. 

The  allowance  of  the  fireight  she  was  earning  at  the  time  was  bu^ 
a  mode  of  arriving  at  the  loss  in  the  particular  case  under  the  gen- 
eral rule  tiius  broadly  stated ;  and  afforded,  doubtiess,  full  indemnity. 
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We  are  of  opinion,  therefore,  that  the  rule  of  damages  laid  down 
by  the  court  below  xfas  the  correct  one,  and  is  properly  applicable  in 
ail  similar  cases.  There  was  no  question  made  in  respect  to  the 
freight  of  the  vessel,  and  hence  the  general  principle  stated  was  ap  • 
plicable,  irrespective  of  this  element,  as  influencing  the  result. 

There  were  some  other  questions  raised  in  the  case  of  a  technical 
character,  and  urged  on  the  argument.     But  we  deem  it  sufficient  to 
say  that  they  are  so  obviously  untenable,  that  it  is  not  important  to' 
notice  them  specially. 

We  are  of  opinion,  therefore,  the  judgment  of  the  court  below 
was  right,  and  should  be  affirmed. 

Mr.  Justice  Catron  dissented,  with  whom  Mr.  Chief  Justice  Taney, 
and  Mr.  Justice  Daniel,  concurred. 

Catron,  J.  This  action  is  one  of  owners  against  owners  of  re- 
spective steamboats.  It  is  an  action  on  the  case,  in  which  no  vin- 
dictive damages  can  be  inflicted  on  the  defendants,  as  they  committed 
no  actual  trespass;     and  therefore,  in  assessing  damages   agcdnst 

them,  moderation  must  be  observed. 
[  *  113  ]       •  In  the  next  place,  the  collision  occurred  on  the  Ohio 
River,  and  the  riiles  of  law  applicable  to  the  controversy 
must  accommodate  themselves  to  that  navigation. 

The  injured  boat  was  sunk,  and  the  plaintiffs  declared  for  a  total 
loss ;  but  it  came  out  in  evidence  that  she  was  raised  and  repaired, 
and  again  commenced  running  the  nvei.  On  this  state  of  facts,  the 
jury  was  charged :  1.  That  damages  should  be  given  for  raising  the 
boat :  2.  For  repairing  her :  and  3.  Also  damages  in  addition,  ^^  for 
her  use  during  the  time  necessary  to  make  the  repairs  and  fit  her  for 
business." 

The  expression  "  for  her  use,"  must  mean  either  the  clear  profits  of 
her  probable  earnings ;  or,  how  much  she  could  have  been  hired  for 
to  others  during  the  time  of  her  detention.  Both  propositions  come 
to  the  same  result,  to  wit:  how  much  clear  gain  the  owners  of  The 
Major  Barbour  could  have  probably  made  by  their  boat  had  she  not 
been  injured,  during  the  time  she  was  detained  in  consequence  of 
being  injured.  This  probable  gain  the  jury  was  instructed  to  esti- 
mate as  a  positive  loss,  and  to  charge  the  defendants  with  it. 

The  suit  is  merely  for  loss  of  the  boat,  and  has  no  reference  to  the 
cargo.  It  does  not  appear  that  she  had  either  cargo  or  passengers  ; 
nor  does  the  evidence  show  in  what  trade  she  vas  engaged. 

In  cases  of  marine  torts,  no  damages  can  be  allowed  for  loss  of  a 
market,  nor  for  the  probable  profits  of  a  voyage.     The  rule  being  too 
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uncertain  in  its  nature  to  entitle  it  to  judicial  sanction.     Such  has 
been  the  settled  doctrine  of  this  court  for  more  than  thirty  years. 

In  the  case  of  The  Amiable  Nancy,  3  Wheat.  560,  when  discussing 
the  propriety  of  allowing  for  probable  loss  of  profits  on  a  voyage  that 
was  broken  up  by  illegal  conduct  of  the  respondents'  agents,  this 
court  declared  the  general  and  settled  rule  to  be,  that  the  value  of  the 
property  lost  at  the  time  of  the  loss,  and,  in  case  of  injury,  the  dimi- 
nution in  value,  by  reason  of  the  injury,  with  interest  on  such  valua- 
tion, afforded  the  true  measure  for  assessing  damages.  <<  This  rule," 
says  the  court,  "  may  not  secure  a  complete  indemnity  for  all  possible 
injuries ;  but  it  has  certainty,  and  general  applicability  to  recommend 
it,  and  in  almost  all  cases,  will  give  a  fair  and  just  recompense." 
And  in  the  suit  of  Smith  v.  Condry,  1  How.  35,  it  is  declared  that,  in 
cases  of  collision,  ^'  the  actual  damage  sustained  by  the  party  at  the 
time  and  place  of  the  injury,  is  the  measure  of  damages."  In  that 
case  there  was  detention  as  well  as  here,  but  it  never  occurred  to  any 
one  that  loss  of  time  could  be  added  as  an  item  of  damages. 
In  other  words,  that  damages  might  arise  after  •the  injury,  [  *  114  ] 
and  be  consequent  to  it,  and  which  might  double  the  amount 
actually  allowed. 

The  decision  found  in  3  Wheat  was  made  in  1818,  and  I  had  sup- 
posed, for  many  years  past,  the  rule  was  established,  that  consequen- 
tial damages  for  loss  of  time,  and  which  damages  might  continue  to 
accrue  for  months  after  the  injury  was  inflicted,  could  not  be  recov- 
ered ;  and  that  there  was  no  distinction  in  principle  between  the  loss 
of  the  voyage,  and  loss  of  time,  consequent  on  the  injury. 

The  profits  claimed  and  allowed  by  the  circuit  court  depended  on 
remote,  uncertain,  and  complicated  contingencies,  to  a  greater  extent 
than  was  the  case  in  any  one  instance  in  causes  coming  before  this 
court,  where  a  claim  to  damages  was  rejected  for  uncertainty. 

Here,  full  damages  are  allowed  for  raising  the  boat,  and  for  her 
repairs.  To  these  allowances  no  objection  is  made  ;  it  only  extends 
to  the  additional  item  for  loss  of  time.  That  the  investigation  of  this 
additional  charge  will  greatly  increase  the  stringency,  tediousness, 
and  charges  of  litigation,  in  collision  cases,  is  manifest ;  nor  should 
this  consideration  be  overlooked.  The  expense  and  harassment  of 
these  trials  have  been  great  when  the  old  rule  was  applied,  and  the 
contest,  if  the  rule  is  extended,  must  generally  double  the  expense 
and  vexation  of  a  full  and  fair  triaL  Nor  will  it  be  possible,  as  it 
seems  to  me,  for  a  jury  or  for  a  court,  where  the  proceeding  is  by 
libel,  to  settle  contingent  profits  on  grounds  more  certain  than  proba- 
ble conjecture.  The  supposition  that  the  amount  of  damages  can  be 
easily  fixed  by  proof  of  what  the  injured  boat  could  have  been  hired 
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for  on  a  charter-party  during  her  detention,  will  turn  out  to  be  a  bar- 
ren theory,  as  no  general  practice  of  chartering  steamboats  is  known 
on  the  western  rivers,  nor  can  it  ever  exist ;  the  nature  of  the  vessels, 
and  the  contingencies  of  navigation,  being  opposed  to  it  In  most 
cases,  the  proof  will  be,  that  the  boat  could  not  have  found  any  one 
to  hire  her;  and  then  the  contending  parties  will  be  thrown  on  the 
contingency  whether  she  could  have  earned  something  or  nothing, 
little  or  much,  in  the  hands  of  hex  owner  during  the  time  she  was 
necessarily  detained ;  and  this  will  involve  another  element  of  con- 
tention of  great  magnitude,  to  wit,  whether  she  was  repaired  in  rea- 
sonable time.  Forasmuch  as  no  necessity  will  be  imposed  on  the 
owner  to  hasten  the  repairs,  as  is  now  the  case,  he  will  rarely,  if  ever, 
do  so,  and  having  the  colliding  boat  and  her  owners  in  his  power, 
gross  oppression  will  generally  follow  in  applying  this  new  and  severe 
measure  of  damages  to  western  river  navigation. 

In  a  majority  of  cases  of  collision  on  the  western  waters, 
[  *  115  ]  *  partial  injury,  repairing,  and  detention  of  the  injured  boat 
occur.  Contests  before  the  courts  have  been  numerous 
where  the  precise  question  of  compensation  here  claimed  was  involved ; 
and  yet,  in  an  experience  of  twenty-five  years,  I  have  never  known  it 
raised  until  now.  The  bar,  the  bench,  and  those  engaged  in  naviga- 
tion, have  acquiesced  in  the  rule  that  full  damages  for  the  injury  at 
the  time  and  place  when  it  occurred,  with  legal  interest  on  the 
amount,  was  the  proper  measure ;  nor  do  I  think  it  should  be  dis- 
turbed ;  and  that,  therefore,  the  judgment  of  the  circuit  court  should 
be  reversed,  because  the  jury  were  improperly  instructed  in  this  par- 
ticular. 

17  H.  170. 


David  D.  Mitchell,  Plaintiff  in   Error,  v.  Manuel  X.  Habbcont. 

13  H.  115. 

The  plaintiff,  in  the  train  of  one  of  the  military  expeditions  from  the  United  States,  entered 
Mexico  daring  the  war  with  that  country,  for  purposes  of  trade  ;  after  entering  that  coun- 
try, his  wagons  and  teams  were  taken  possession  of  by  the  defendant,  the  secoad  in  com- 
mand,  under  an  order  from  the  commanding  officer  of  the  expedition,  and,  in  consequence, 
his  goods  were  lost,  and  his  teams  and  wagons  destroyed.  Z/e/</,  1.  That  as  he  entered  the 
country  to  trade  with  the  enemy  by  the  permission  of  the  commander,  and  under  the  sanc- 
tion of  the  executive  power  of  the  United  States,  his  property  was  not  liable  to  seizure  by 
law  for  such  trading. 

2.  That  mere  rumors  or  suspicions  of  a  design  to  quit  the  forces  and  join  himself  to  the 
enemy,  would  not  justify  the  seizure ;  the  defendant  must  prove  the  fact  that  such  illegal 
design  existed. 

3,  That  to  justify  the  seizure,  in  order  to  prevent  the  property  from  falling  into  the  bands  of 
the  enemy,  or  to  appropriate  it  to  the  public  defence,  the  danger  must  be  immediate  and 
instantly  impending ;  and  though  the  state  of  facts,  as  they  appeared  to  the  commander 
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when  he  acted,  must  govern,  and  he  is  justified  in  acting  on  reasonable  grounds  of  belief; 

yet,  mere  good  intentions  on  his  part,  and  a  general  desire  to  promote  the  public  service, 

are  not  sufficient ;  his  judgment  must  have  been  fairljexercised  upon  the  case  of  necessity 

shown  by  the  evidence  before  him,  to  take  private  property  for  the  use  of  the  expedition, 

or  to  prevent  the  enemy  from  using  it. 
After  the  plaintiff's  property  had  been  seized  and  taken  out  of  his  control,  and  carried  to  a 

distant  place,  whither  he  necessarily  followed,  his  efforts  to  save  it  from  loss,  and  offers  to 

restore  the  possession  to  him,  did  not  devest  his  right  of  action,  or  impose  on  him  any  duty 

of  taking  possession. 
A  military  officer  cannot  rely  on  an  apparently  unlawful  order  of  his  superior,  as  a  justifica- 1 

tion. 
The  courts  of  the  United  States  have  jurisdiction  between  proper  parties,  of  an  action  of 

trespass,  de  bonis  asportatis,  committed  in  a  foreign  countiy. 
Interest,  at  the  rate  of  six  per  cent.,  from  the  time  the  judgment  was  signed  in  the  circuit 

court,  was  allowed  in  this  court  as  the  proper  measure  of  damages  on  the  writ  of  error. 

The  case  is  stated  in  the  opinion  of  the  court 
OriUefidenj  (attorney-general,)  for  the  plaintiff. 

Vinton,  and  Cfuttinffj  (with  whom  was  Moore,)  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  128  j 

This  is  an  action  of  trespass  brought  by  the  defendant  in 
error,  against  the  plaintiff  in  error,  to  recover  the  value  of  certain 
property  taken  by  him  in  the  province  of  Chihuahua  during  the  late 
war  with  Mexico. 

It  appears  that  the  plaintifi^  who  is  a  merchant  of  New  York,  and 
who  was  born  in  Spain,  but  is  a  naturaUzed  citizen  of  the  United 
States,  had  planned  a  trading  expedition  to  Santa  F^,  New  Mexico, 
and  Chihuahua,  in  the  republic  of  Mexico,  before  hostilities  com- 
menced, and  had  set  out  from  Fort  Independence,  in  Missouri,  before 
he  had  any  knowledge  of  the  declaration  of  war.  As  soon 
as  the  war  commenced,  an  expedition  was  *  prepared  under  [  *  129  ] 
the  command  of  General  Kearney,  to  invade  New  Mexico, 
and  a  detachment  of  troops  was  set  forward  to  stop  the  plaintiff  and 
other  traders  until  Greneral  Kearney  came  up,  and  to  prevent  them 
firom  proceeding  in  advance  of  the  army. 

The  trading  expedition  in  which  the  plaintiff  and  the  other  traders 
were  engaged,  was,  at  the  time  they  set  out,  authorized  by  the  laws 
of  the  United  States.  And  when  General  Kearney  arrived  they  were 
permitted  to  follow  in  the  rear  and  to  trade  freely  in  all  such  places 
as  might  be  subdued  and  occupied  by  the  American  arms.  The 
plaintiff  and  other  traders  availed  themselves  of  this  permission  and 
foUowed  the  army  to  Santa  F6. 

Subsequently,  General  Kearney  proceeded  to  California,  and  the 
command  in  New  Mexico  devolved  on  Colonel  Doniphan,  who  was 
joined  by  Colonel  Mitchell,  who  served  under  him,  and  against  whom 
this  action  was  brought 
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It  is  unnecessary  to  follow  the  movements  of  the  troops  or  the 
traders  particularly,  because,  up  to  the  period  at  which  the  trespass 
is  alleged  to  have  been  committed  at  San  Elisario,  in  the  province 
of  Chihuahua,  it  is  conceded  that  no  control  was  exercised  over  the 
property  of  the  plaintiff,  that  was  not  perfectly  justifiable  in  a  state 
of  war,  and  no  act  done  by  him  that  had  subjected  it  to  seizure  or 
confiscation  by  the  military  authorities. 

When  Colonel  Doniphan  commenced  his  march  for  Chihuahua, 
the  plaintiff  and  the  other  traders  continued  to  follow  in  the  rear  and 
trade  with  the  inhabitants,  as  opportunity  offered.  But  after  they 
had  entered  that  province,  and  were  about  to  proceed  in  an  expedi- 
tion against  the  city  of  that  name,  distant  about  300  miles,  the 
plaintiff  determined  to  proceed  no  further,  and  to  leave  the  army. 
And  when  this  determination  was  made  known  to  the  commander 
at  San  Elisario,  he  gave  orders  to  Colonel  Mitchell,  the  defendant, 
to  compel  him  to  remain  with  and  accompany  the  troops.  Colonel 
Mitchell  executed  the  order,  and  the  plaintiff  was  forced,  against  his 
will,  to  accompany  the  American  forces  with  his  wagons,  mules,  and 
goods,  in  that  hazardous  expedition. 

Shortly  before  the  battle  of  Sacramento,  which  was  fought  on  the 
march  to  the  town  of  Chihuahua,  Colonel  Doniphan,  at  the  request 
of  the  plaintiff,  gave  him  permission  to  leave  the  army  and  go  to  the 
hacienda  of  a  Mexican  by  the  name  of  Parns,  about  eight  miles  dis- 
tant, with  his  property.  But  the  plaintiff  did  not  avail  himself  of  this 
permission ;  and  apprehended,  upon  more  reflection,  that  his  property 
would  be  in  more  danger  there  than  with  the  army ;  and 
[  *  130  ]  that  a  voluntary  acceptance  on  his  part,  and  *  resuming  the 
possession  at  his  own  risk,  would  deprive  him  of  any 
remedy  for  its  loss  if  it  should  be  taken  by  the  Mexican  authorities. 
He  remained  therefore  with  the  troops  until  they  entered  the  town. 
His  wagons  and  mules  were  used  in  the  public  service  in  the  battle 
of  Sacramento,  and  on  the  march  afterwards.  And  while  the  town 
remained  in  possession  of  the  American  forces  he  endeavored,  but 
without  success,  to  dispose  of  bis  goods.  When  the  place  was 
evacuated  they  were  therefore  unavoidably  left  behind,  as  nearly  all  of 
his  mules  had  been  lost  in  the  march  and  the  battle.  He  himself 
accompanied  the  army,  fearing  that  his  person  would  not  be  safe  if 
he  remained  behind,  as  he  was  particularly  obnoxious,  it  seems,  to 
the  Mexicans,  because  he  was  a  native  of  Spain,  and  came  with  a 
hostile  invading  army. 

When  the  Mexican  authorities  regained  possession  of  the  place, 
the  goods  of  the  plaintiff  were  seized  and  confiscated,  and  were 
totally  lost  to  him.     And  this  action  was  brought  against  Colonel 
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Mitchell,  the  defendant,  in  the  court  below,  to  recover  the  damages 
which  the  plaintiff  alleged  he  had  sustained  by  the  arrest  and 
seizure  of  his  property  at  San  Elisario,  and  taking  it  from  his  control 
euid  legal  possession. 

This  brief  outline  is  sufficient  to  show  how  this  case  has  arisen* 
The  expedition  of  Colonel  Doniphan,  and  all  its  incidents,  are  al- 
ready historically  known,  and  need  not  be  repeated  here. 

At  the  trial  in  the  circuit  court  the  verdict  and  judgment  were  in 
favor  of  the  plaintiff;  and  this  writ  of  error  has  been  brought  upon 
the  ground  that  the  instructions  to  the  jury  by  the  circuit  court,  under 
which  the  verdict  was  found,  were  erroneous. 

Some  of  the  objections  taken  in  the  argument  here,  on  behalf  of 
the  defendant,  have  arisen  from  a  misconception  of  the  instructions 
given  to  the  jury.  It  is  supposed  that  these  directions  embraced 
questions  of  fact  as  well  as  of  law,  and  that  the  court  took  upon  it- 
self the  decision  of  questions  arising  on  the  testimony,  which  it 
was  the  exclusive  province  of  the  jury  to  determine.  But  this  is  an 
erroneous  construction  of  the  exception  taken  at  the  trial.  The  pas- 
sages in  relation  to  questions  of  fact  are  nothing  more  than  the  in- 
ferences which  in  the  opinion  of  the  court  were  fairly  deducible  from 
the  testimony,  and  were  stated  to  the  jury  not  to  control  their  de- 
cision, but  sulftmitted  for  their  consideration  in  order  to  assist  them 
in  forming  their  judgment  This  mode  of  charging  the  jury  has  al- 
ways prevailed  in  the  State  of  New  York,  and  has  been  followed  in 
the  circuit  court  ever  since  the  adoption  of  the  constitution. 

The  practice  in  this  respect  differs  in  different  States.     In  some  of 
them  the  court  neither  sums  up  the  evidence  in  a  charge  to  the  jury 
nor  expresses  an  opinion  upon  a  question  of  fact.     Its 
•  charge  is  strictly  confined  to  questions  of  law,  leaving  the  [  *  131  ] 
evidence  to  be  discussed  by  counsel,  and  the  facts  to  be 
decided  by  the  jury  without  commentary  or  opinion  by  the  court. 

But  in  most  of  the  States  the  practice  is  otherwise ;  and  they 
have  adopted  the  usages  of  the  English  courts  of  justice,  where  the 
judge  always  sums  up  the  evidence,  and  points  out  the  conclusions 
which  in  his  opinion  ought  to  be  drawn  from  it ;  submitting  them, 
however,  to  the  consideration  and  judgment  of  the  jury. 

It  is  not  necessary  to  inquire  which  of  these  modes  of  proceeding 
most  conduces  to  the  purposes  of  justice.  It  is  sufficient  to  say  that 
either  of  them  may  be  adopted  under  the  laws  of  congress.  And 
as  it  is  desirable  that  the  practice  in  the  courts  of  the  United  States 
9hould  conform,  as  nearly  as  practicable,  to  that  of  the  State  in  which 
they  are  sitting,  that  mode  of  proceeding  is  perhaps  to  be  preferred, 
which,  from  long-established  usage  and  practice,  has  become  the  law 
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of  the  courts  of  the  State.  The  right  of  a  court  of  the  United  States 
to  express  its  opinion  upon  the  facts  in  a  charge  to  the  jury  was  af- 
firmed by  this  court  in  the  case  of  M'Lanahan  v.  The  Universal  In- 
surance Co.  1  Pet  182,  and  Grames  v.  Stiles,  14  Pet.  322.  Nor  can 
it  be  objected  to  upon  the  ground  that  the  reasoning  and  opinion  of 
the  court  upon  the  evidence  may  have  an  undue  and  improper 
influence  on  the  minds  and  judgment  of  the  jury.  For  an  objection 
of  that  kind  questions  their  intelligence  and  independence,  qualities 
which  cannot  be  brought  into  doubt  without  taking  from  that  tribu- 
nal the  confidence  and  respect  which  so  justly  belong  to  it,  in  ques- 
tions of  fact 

It  was  in  pursuance  of  this  practice,  that  the  proceedings  set  forth 
in  the  exceptions  took  place.  When  the  testimony  was  closed,  and 
the  questions  of  law  had  been  raised  and  argued  by  counsel,  the 
court  stated  to  them  the  view^it  proposed  to  take  of  the  evidence 
in  the  charge  about  to  be  given.  And  it  is  evident,  firom  the  state- 
ment in  the  exception,  that  this  was  done  for  the  purpose  of  giving 
the  counsel  for  the  respective  parties  an  opportunity  of  going  before 
the  jury,  to  combat  the  inferences  drawn  from  the  testimony  by  the 
court,  if  they  supposed  them  to  be  erroneous  or  open  to  doubt. 

It  appears  from  the  record  that  the  counsel  on  both  sides  declined 
going  before  the  jury,  evidently  acquiescing  in  the  opinions  expressed 
by  the  court,  and  believing  that  they  could  not  be  successfully  dis- 
puted. And  the  judge  thereupon  charged  the  jury  that  if  they 
agreed  with  him  in  his  view  of  the  facts,  that  they  would  find  for  the 
plaintiff,  otherwise  for  the  defendant;  and  upon  this  charge,  the  jury 
found  for  the  plaintiff,  and  assessed  the  damages  stated  in 
[  •  132  ]  the  proceedings.  It  is  manifest,  therefore,  that  *  the  circuit 
court  did  not,  in  its  instructions,  trench  upon  the  prov- 
ince of  the  jury,  and  that  the  jury  could  not  have  been  misled 
as  to  the  nature  and  extent  of  their  own  duties  and  powers.  The 
decision  of  the  facts  was  fully  and  plainly  submitted  to  them.  And 
their  verdict  for  the  plaintiff,  upon  the  charge  given  to  them,  affirms 
the  correctness  of  the  views  taken  by  the  court ;  and  the  opinions 
upon  the  evidence  as  therein  stated  must  now  be  regarded  as  facts 
found  by  the  jury ;  and  as  such  are  not  open  to  controversy  in  this  court 

This  statement  of  the  manner  in  which  the  case  was  disposed  of 
in  the  circuit  court,  was  necessary  to  disengage  it  firom  objections 
which  do  not  belong  to  it,  and  to  show  what  questions  were  decided 
by  the  court  below,  and  are  brought  up  by  this  vmt  of  error.  We 
proceed  to  examine  them. 

It  is  admitted  that  the  plaintiff,  agfdnst  his  will,  was  compelled  by 
the  defendant  to  accompany  the  troops  with  the  property  in  question 
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when  they  marched  from  San  Elisario  to  Chihuahna ;  and  that  he 
was  informed  that  force  would  be  used  if  he  refused.  This  was  un- 
questionably a  taking  of  the  property,  by  force,  from  the  possession 
and  control  of  the  plaintiff;  and  a  trespass  on  the  part  of  the  defend- 
ant, unless  he  can  show  legal  grounds  of  justification. 
He  justified  the  seizure  on  several  grounds. 

1.  That  the  defendant  was  engaged  in  trading  with  the  enemy. 

2.  That  he  was  compelled  to  remain  with  the  American  forces, 
and  to  move  with  them,  to  prevent  the  property  from  falling  into  the 
hands  of  the  enemy. 

3.  That  the  property  was  taken  for  public  use. 

4.  That  if  the  defendant  was  liable  for  the  original  taking,  he  was 
released  from  damages  for  its  subsequent  loss,  by  the  act  of  the 
plaintiff,  who  had  resumed  the  possession  and  control  of  it  before  the 
loss  happened. 

6.  That  the  defendant  acted  in  obedience  to  the  order  of  his  com- 
manding officer,  and  therefore  is  not  liable. 

The  first  objection  wus  overruled  by  the  court,  and  we  think  cor- 
rectly. 

There  is  no  dispute  about  the  facts  which  relate  to  this  part  of  the 
case,  nor  any  contradiction  in  the  testimony.  The  plaintiff  entered 
the  hostile  country  openly  for  the  purpose  of  trading,  in  company 
with  other  traders,  and  under  the  protection  of  the  American  flag. 
The  inhabitants  with  whom  he  traded  had  submitted  to  the  American 
arras,  and  the  country  was  in  possession  of  the  military  authorities 
of  the  United  States.  The  trade  in  which  he  was  engaged  was  not 
only  sanctioned  by  the  commander  of  the  American  troops,  but,  as 
appears  by  the  record,  was  permitted  by  the  executive  de-r 
partment  of  the  government,  *  whose  policy  it  was  to  con-  [  *  133  ] 
ciliate,  by  kindness  and  commercial  intercourse,  the  Mexican 
provinces  bordering  on  the  United  States,  and  by  that  means  weaken 
the  power  of  the  hostile  government  of  Mexico,  with  which  we  Were 
at  war.  It  was  one  of  the  means  resorted  to  to  bring  the  war  to  a 
successful  conclusion. 

It  is  certainly  true,  as  a  general  rule,  that  no  citizen  can  lawfully 
trade  with  a  public  enemy ;  and  if  found  to  be  engaged  in  such  illicit 
traffic  his  goods  are  liable^to  seizure  and  confiscation.  But  the  rule 
has  no  application  to  a  case  of  this  kind ;  nor  can  an  officer  of  the 
United  States  seize  the  property  of  an  American  citizen,  for  an  act 
which  the  constituted  authorities,  acting  within  the  scope  of  their 
lawful  powers,  have  authorized  to  be  done. 

Indeed,  this  ground  of  justification  has  not  been  pressed  in  the 
argument.     The  defence  has  been  placed,  rather  on  rumors  which 

36  • 
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reached  the  commanding  officer  and  suspicions  which  he  appears  to 
have  entertained  of  a  secret  design  in  the  plaintiff  to  leave  the  Ameri- 
can forces  and  carry  on  an  illicit  trade  with  the  enemy,  injurious  to 
the  interests  of  the  United  States.  And  if  such  a  design  had  been 
shown,  and  that  he  was  preparing  to  leave  the  American  troops  for 
that  purpose,  the  seizure  and  detention  of  his  property,  to  prevent  its 
execution,  ^ould  have  been  fully  justified.  But  there  is  no  evidence 
in  the  record  tending  to  show  that  these  rumors  and  suspicions  had 
any  foundation.  And  certainly  mere  suspicions  of  an  illegal  inten- 
tion will  not  authorize  a  military  officer  to  seize  and  detain  the  prop- 
erty of  an  American  citizen.  The  fact  that  such  an  intention  existed 
must  be  shown ;  and  of  that  there  is  no  evidence. 

The  2d  and  3d  objections  will  be  considered  together,  as  they 
depend  on  the  same  principles.  Upon  these  two  grounds  of  defence 
the  circuit  court  instructed  the  jury,  that  the  defendant  might  law- 
fully take  possession  of  the  goods  of  the  plaintiff,  to  prevent  them 
from  falling  into  the  hands  of  the  public  enemy ;  but  in  order  to 
justify  the  seizure,  the  danger  must  be  immediate  and  impending, 
and  not  remote  or  contingent  And  that  he  might  also  take  them 
for  public  use  and  impress  them  into  the  public  service,  in  case  of  an 
imngiediate  and  pressing  danger  or  urgent  necessity  existing  at  the 
time,  but  not  otherwise. 

In  the  argument  of  these  two  points,  the  circumstances  under 
which  the  goods  of  the  plaintiff  were  taken,  have  been  much  dis- 
cussed, and  the  evidence  examined  for  the  purpose  of  showing  the 
nature  and  character  of  the  danger  which  actually  existed  at  the 
time  or  was  apprehended  by  the  commander  of  the  American  forces* 
But  this  question  is  not  before  us.  It  is  a  question  of  fact  upon 
which  the  jury  have  passed,  and  their  yerdict  has  decided  that  a 
danger  or  necessity,  such  as  the  court  described,  did  not 
[  •  134  ]  *  exist  when  the  property  df  the  plaintiff  was  taken  by  the 
I,  defendant.    And  the  only  subject  for  inquiry  in  this  court  is, 

whether  the  law  was  correctly  stated  in  the  instruction  of  the  court ; 
and  whether  any  thing  short  of  an  immediate  and  impending  danger 
frdtn  the  public  enemy,  or  an  urgent  necessity  for  the  public  service, 
can  justify  the  taking  of  private  jJroperty  by  a  military  commander  to 
prevent  it  from  falling  into  the  hands  of  the  enemy  or  for  the  purpose 
of  converting  it  to  the  use  of  the  public. 

The  instruction  is  objected  to  on  the  ground,  that  it  restricts  the 
power  of  the  officer  within  narrower  limits  than  liie  law  will  justify. 
And  that,  when  the  troops  are  employed  in  an  expedition  into  the 
enemy's  country,  where  Uie  dangers  lliat  meet  them  cannot  always 
be  foreseen,  and  where  they  are  cut  oflF  from  aid  from  their  own 
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govemment}  the  commanding  officer  must  necessarily  be  intrusted 
with  some  discretionary  power  as  to  the  measures  he  should  adopt ; 
and  if  he  acts  honestly,  and  to  the  best  of  his  judgment,  the  law  will 
protect  him.  But  it  must  be  remembered  that  the  question  here,  is 
not  as  to  the  discretion  he  may  exercise  in  his  military  operations  or 
in  relation  to  those  who  are  under  his  command.  His  distance  from 
home,  and  the  duties  in  which  he  is  engaged,  cannot  enlarge  his 
power  over  the  property  of  a  citizen,  nor  give  to  him,  in  that  respect, 
any  authority  which  he  would  not,  under  similar  circumstances,  pos- 
sess at  home.  And  where  the  owner  has  done  nothing  to  forfeit  his 
rights,  every  public  officer  is  bound  to  respect  them,  whether  he  finds 
the  property  in  a  foreign  or  hostile  country,  or  in  his  own. 

There  are,  without  doubt,  occasions  in  which  private  property  may  J 
lawfully  be  taken  possession  of  or  destroyed  to  prevent  it  from  falling 
into  the  hands  of  the  public  enemy;  and  also  where  a  military 
officer,  charged  with  a  particular  duty,  may  impress  private  property 
into  the  public  service  or  take  it  for  public  use.  Unquestionably,  in 
such  cases,  the  government  is  bound  to  make  full  compensation  to 
the  owner ;  but  the  officer  is  not  a  trespasser. 

But  we  are  clearly  of  opinion,  that  in  all  of  these  cases  the  danger 
must  be  immediate  and  impending ;  or  the  necessity  urgent  for  the 
public  service,  such  as  will  not  admit  of  delay,  and  where  the  action 
of  the  civil  authority  would  be  too  late  in  providing  the  means  which 
the  occasion  calls  for.  It  is  impossible  to  define  the  peurticular  cir- 
cumstances of  danger  or  necessity  in  which  this  power  may  be 
lawfully  exercised.  Every  case  must  depend  on  its  own  circum- 
stances. It  is  the  emergency  that  gives  the  right,  and  the  emergency 
must  be  shown  to  exist  before  the  taking  can  be  justified. 

•  In  deciding  upon  this  necessity,  however,  the  state  of  [  *  135  ] 
the  facts,  as  they  appeared  to  the  officer  at  the  time  he 
acted,  must  govern  the  decision ;  for  he  must  necessarily  act  upon 
the  information  of  others  as  well  as  his  own  observation.  And  if, 
with  such  information  as  he  had  a  right  to  rely  upon,  there  is  reason- 
able ground  for  believing  that  the  peril  is  immediate  and  menacing, 
or  the  necessity  urgent,  he  is  justified  in  acting  upon  it ;  and  the 
discovery  afterwards  that  it  was  false  or  erroneous,  will  not  make 
him  a  trespasser.  But  it  is  not  sufficient  to  show  that  he  exercised 
an  honest  judgment,  and  took  the  property  to  promote  the  public 
service ;  he  must  show  by  proof  the  nature  and  character  of  the 
emergency,  sucb  as  he  bad  reasonable  grounds  to  believe  it  to  be, 
and  it  is  then  for  a  jury  to  say,  whether  it  was  so  pressing  as  not  to 
admit  of  delay ;  and  the  occasion  such,  according  to  the  information 
upon  which  he  acted,  that  private  rights  must  for  the  time  give  way 
to  the  common  and  public  good. 


428         SUPREME  COURT  OF  THE   UNITED  STATES. 

Mitchell  V.  Harmony.    13  H. 

But  it  is  not  alleged  that  Colonel  Doniphan  was  deceived  by  fals6 
intelligence  as  to  the  movements  or  strength  of  the  enemy  at  the 
time  the  property  was  taken.  His  camp  at  San  Elisario  was  not 
threatened.  He  was  well  informed  upon  the  state  of  affairs  in  his 
rear,  as  well  as  of  the  dangers  before  him.  And  the  property  was 
seized,  not  to  defend  his  position,  nor  to  place  his  troops  in  a  safer 
one,  nor  to  anticipate  the  attack  of  an  approaching  enemy,  but  to 
insure  the  success  of  a  distant  and  hazardous  expedition,  upon  which 
he  was  about  to  march. 

The  movement  upon  Chihuahua  was  undoubtedly  undertaken 
from  high  emd  patriotic  motives.  It  was  boldly  planned  and  gallantly 
executed,  and  contributed  to  the  successful  issue  of  the  war.  But  ii 
is  not  for  the  court  to  say  what  protection  or  indemnity  is  due  from 
the  public  to  an  officer,  who,  in  his  zeal  for  the  honor  and  interest  of 
his  country,  and  in  the  excitement  of  military  operations,  has  tres- 
passed on  private  rights.  That  question  belongs  to  the  political 
department  of  the  government  Our  duty  is  to  determine  under 
what  circumstances  private  property  may  be  taken  from  the  owner 
by  a  military  officer  in  a  time  of  war.  And  the  question  here  is, 
whether  the  law  permits  it  to  be  taken  to  insure  the  success  of  any 
enterprise  against  a  public  enemy  which  the  commanding  officer  may 
deem  it  advisable  to  undertake.  And  we  think  it  very  clear  that  the 
law  does  not  permit  it. 

The  case  mentioned  by  Lord  Mansfield,  in  delivering  his  opinion 
in  Mostyn  v.  Fabrigas,  1  Cowp.  180,  illustrates  the  principle  of  which 
we  are  speaking.  Captain  Gambler,  of  the  British  navy,  by  the 
order  of  Admiral  Boscawen,  pulled  down  the  houses  of 
[  •  136  ]  some  sutlers  on  the  coast  of  Nova  Scotia,  who  •were  supply- 
ing the  sailors  with  spirituous  liquors,  the  health  of  the 
sailors  being  injured  by  frequenting  them.  The  motive  was  evidently 
a  laudable  one,  and  the  act  done  for  the  public  service.  Yet  it  was 
an  invasion  of  the  rights  of  private  property,  and  without  the  author- 
ity of  law ;  and  the  officer  who  executed  the  order  was  held  liable  to 
an  action,  and  the  sutlers  recovered  damages  against  him  to  the 
value  of  the  property  destroyed. 

This  case  shows  how  carefully  the  rights  of  private  property  are 
guarded  by  the  laws  in  England ;  and  they  are  certainly  not  less 
valued  nor  less  securely  guarded  under  the  constitution  and  laws  of 
the  United  States. 

We  think,  therefore,  that  the  instructions  of  the  circuit  court  on  the 
2d  and  3d  points  were  right. 

The  4th  ground  of  objection  is  equally  untenable.  The  liability 
of  the  defendant  attached  the  moment  the  goods  were  seizjed,  and  the 
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jury  have  found  that  the  plaintiiT  did  not  afterwards  resume  the 
ownership  and  possession. 

Indeed,  we  do  not  see  any  evidence  in  the  record  from  which  the 
jury  could  have  found  otherwise.  Prom  the  moment  they  were 
taken  possession  of  at  San  Elisario,  they  were  under  the  control  of 
Colonel  Doniphan,  and  held  subject  to  his  order.  They  were  no 
longer  in  the  possession  or  control  of  the  plaintiff,  and  the  loss  which 
happened  was  the  immediate  and  necessary  consequence  of  the 
coercion  which  compelled  him  to  accompany  the  troops. 

It  is  true,  the  plaintiff  remained  with  his  goods  and  took  care  of 
them,  as  far  as  he  could,  during  the  march.  But  whatever  he  did  in 
that  respect  was  by  the  orders  or  permission  of  the  militaiy  authori- 
ties.    He  had  no  independent  control  over  them. 

Neither  can  his  efforts  to  save  them  from  loss,  after  they  arrived  at 
the  town  of  Chihuahua,  by  sale  or  otherwise,  be  construed  into  a 
resumption  of  possession,  so  as  to  discharge  the  defendant  from 
liability.  He  had  been  brought  there  with  the  property  against  his 
will ;  and  his  goods  were  subjected  to  the  danger  in  which  they  were 
placed  by  the  act  of  the  defendant.  And  the  defendant  cannot  dis- 
charge himself  from  the  immediate  and  necessary  consequences  of 
his  wrongful  act,  by  abandoning  aU  care  and  control  of  the  property 
after  it  reached  Chihuahua,  and  leaving  the  plaintiff  to  his  own 
efforts  to  save  it  He  could  not  discharge  himself  without  restoring 
the  possession  in  a  place  of  safety;  or  in  a  place  where  the  plaintiff 
was  vdlling  to  accept  it.  And  the  plaintiff  constantly  refused  to 
take  the  risk  upon  himself,  after  they  arrived  at  Chihuahua,  as  well 
as  on  the  march,  and  warned  Colonel  Doniphan  that  he  would  not. 

Neither  can  the  permission  given  to  the  plaintiff  to  leave  the 
troops  and  go  to  the  hacienda  of  Parns,  affect  his  rights. 
He  •  ^Xras  then  in  the  midst  of  the  enemy's  country,  and  to  [  *  137  ] 
leave  the  American  forces  at  that  point  might  have  subjected 
his  person  and  property  to  greater  dangers  than  he  incurred  by 
remaining  with  them.  The  plaintiff  was  not  bound  to  take  upon 
himself  any  of  the  perils  which  were  the  immediate  consequences  of 
the  original  wrong  committed  by  the  defendant  in  seizing  his  prop- 
erty and  compelling  him  to  proceed  with  it  and  accompany  the 
troops. 

The  fifth  point  may  be  disposed  of  in  a  few  words.  If  the  power  / 
exercised  by  Colonel  Doniphan  had  been  within  the  limits  of  a  dis- 
cretion confided  to  him  by  law,  his  order  would  have  justified  the 
defendant,  even  if  the  commander  had  abused  his  power,  or  acted 
from  improper  motives.  But  we  have  already  said  that  the  law  did 
not  confide  to  him  a  discretionary  power  over  private  property. 
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Urgent  necessity  would  alone  give  him  the  right ;  and  the  verdict 
finds  that  this  necessity  did  not  exist  Consequently,  the  order  given 
was  an  order  to  do  an  illegal  act ;  to  commit  a  trespass  upon  the 
property  of  another ;  and  can  afford  no  justification  to  the  person  by 
whom  it  was  executed.  The  case  of  Captain  Gambler,  to  which  we 
have  just  referred,  is  directly  in  point  upon  this  question.  And  upon 
principle,  independent  of  this  weight  of  judicial  decision,  it  can  never 
be  maintained  that  a  military  ofiicer  can  justify  himself  for  doing  an 
unlawful  act,  by  producing  the  order  of  his  superior.  The  order  may 
palliate,  but  it  cannot  justify. 

But  in  this  case  the  defendant  does  not  stand  in  the  situation  of  an 
ofiicer  who  merely  obeys  the  command  of  his  superior.  For  it  ap- 
pears that  he  advised  the  order,  and  volunteered  to  execute  it,  when, 
according  to  military  usage,  that  duty  more  properly  belonged  to  an 
officer  of  inferior  grade. 

We  do  not  understand  that  any  objection  is  taken  to  the  jurisdic- 
tion of  the  circuit  court  over  the  matters  in  controversy.  The  trespass, 
it  is  true,  was  committed  out  of  the  limits  of  the  United  States.  But 
an  action  might  have  been  maintained  for  it  in  the  circuit  court  for 
any  district  in  which  the  defendant  might  be  found,  upon  process 
against  him,  where  the  citizenship  of  the  respective  parties  gave  juris- 
diction to  a  court  of  the  United  States.  The  subject  was  before  this 
court  in  the  case  of  McKenna  v.  Fisk,  reported  in  1  How.  241,  where 
the  decisions  upon  the  question  are  referred  to,  and  the  jurisdiction 
in  cases  of  this  description  maintained. 

Upon  the  whole,  therefore,  it  is  the  opinion  of  this  court  that  there 
is  no  error  in  the  instructions  given  by  the  circuit  court,  and  that  the 
judgment  must  be  affirmed,  with  costs. 

[  *  138  ]       *  Daniel,  J.,  dissented. 

In  this  case,  I  find  myself  .constrained  to  disagree  with 
the  opinion  of  the  court  just  pronounced.  This  disagreement  is  not 
so  much  the  result  of  any  view  taken  by  me  of  the  testimony  in  this 
case,  in  conflict  with  that  adopted  by  my  brethren ;  for,  with  respect 
to  the  character  of  the  testimony,  were  that  the  subject  regularly  be- 
fore us,  there  perhaps  would  exist  little  or  no  difierence  of  opinion. 
"With  some  modifications,  perhaps  unimportant,  I  might  have  agreed 
also  to  the  legal  propositions  laid  down  by  the  court,  so  far  as  I  have 
been  able  to  extract  them  from  the  charge  of  the  judge.  My  dis- 
agreement with  the  majority,  relates  to  a  great  principle  lying  at  the 
foundation  of  all  legal  inquiries  into  matters  of  fact ;  lying,  indeed,  at 
the  foundation  of  civil  society  itself ;  the  preservation,  in  its  fullest 
scope  and  integrity,  unaffected  and  even  unapproached  by  improper 
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influences,  direct  or  indirect,  of  the  venerable,  the  sacred,  the  unap- 
preciable  trial  by  jury.  In  the  remark  just  made,  or  in  any  criticisn 
which  may  be  attempted  as  to  the  charge  of  the  judge  at  circuit,  in 
this  case,  I  would  have  it  understood  that  there  is  no  officer  to  whose 
learning,  or  to  whose  integrity  of  purpose,  I  would  with  greater  con- 
fidence intrust  either  the  rights  of  the  citizen,  or  the  exposition  of  the 
law,  than  I  would  to  the  judge  whose  opinion  is  before  us ;  but  in 
this  instance,  it  seems  to  me,  that  in  accordance  with  a  practice 
which,  although  it  has  obtained  in  some  of  the  courts,  is  regarded  as 
irregular  and  mischievous,  he  has  stepped  beyond  the  true  limits  of 
the  judicial  province.  Duty  demands  of  me,  therefore,  however  in- 
effectual the  effort,  that  I  should  oppose  my  feeble  resistance  to  the 
aggression. 

I  object  to  the  charge  of  the  judge  in  this  case,  as  I  would  to  every 
similar  charge  of  a  court  presiding  over  a  jury  trial  at  common  law, 
because  it  is  not  confined  to  a  statement  of  the  points  of  law  raised 
by  the  pleadings,  and  to  the  competency  or  relevancy  of  the  testimony 
offered  by  either  party  in  reference  to  those  points ;  but  extends  to  the 
weight  and  efficiency  of  the  evidence,  all  admissible,  and  in  fact  ad- 
mitted, and  declares  to  the  jury  minutely  and  emphatically,  what  that 
testimony  does  or  does  not  prove.  And  now  let  us  examine  the 
language  of  the  charge.     It  is  as  foUows :  — 

"One  ground  on  which  the  defence  is  placed  is,  that  the  plaintiff* 
was  engaged  in  an  unlawful  trade  with  the  public  enemy,  and  that, 
being  engaged  in  an  unlawful  trade,  his  goods  were  liable  to  con- 
fiscation ;  and  any  person,  particularly  an  officer  of  the  army,  could 
Reize  the  same. 

This  ground,  as  I  understand  the  evidence,  has  altogether  failed. 
He  was  not  only  not  so  engaged,  but  was  engaged  in  trading 
•with  that  portion  of  the  territory  reduced  to  subjection  by  [  *  139  ] 
oxa  arms,  and  where  his  trading  with  the  inhabitants  was 
permitted  and  encouraged.  The  army  was  directed  to  hold  out  en- 
couragement to  the  traders.  There  is  no  foundation,  therefore,  for 
this  branch  of  the  defence.  Another  ground  taken  by  the  defendant, 
and  relied  upon,  depends  upon  another  principle  of  public  law,  namely, 
the  taking  possession  of  the  goods  at  a  time  and  place  when  it  was 
necessary  for  the  purpose  of  preventing  them  from  falling  into  the 
hands  of  the  enemy.  This  has  been  urged  as  particularly  applicable 
to  the  plaintiff^s  goods,  some  of  which  consisted  of  articles  which 
might  be  used  as  munitions  of  war,  wagons  for  transportation,  &c. 

Taking  the  whole  of  the  evidence  together,  and  giving  full  effect  to 
every  part  of  it,  we  think  this  branch  of  the  defence  has  also  failed. 

No  case  of  peril  or  danger  has  been  proved  which  would  lay  a 
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foundation  for  taking  possession  of  the  goods  of  the  plaintiff  at  San 
Elisario,  on  that  ground,  either  as  it  respects  the  state  of  the  country, 
or  the  force  of  the  public  enemy.  On  the  contrary,  it  was  in  the  pos- 
session of  the  arms  of  this  government.  There  was  no  enemy,  no 
public  force  at  the  time  in  the  neighborhood,  which  put  the  goods  in 
the  danger  of  being  captured.  The  plaintiff's  goods,  therefore,  stood 
in  the  same  condition  as  the  goods  of  any  other  trader  in  the  country. 
The  testimony  does  not  make  out  a  case  of  seizure  of  property  justi- 
fied by  the  peril  of  its  falling  into  the  enemy's  hands.  The  peril 
must  be  immediate  and  urgent,  not  contingent  or  remote ;  otherwise 
every  citizen's  property,  particularly  on  the  frontiers,  would  be  liable 
to  be  seized  or  destroyed,  as  it  must  always  be  more  or  less  exposed  to 
capture 'by  the  public  enemy.  The  principle  itself,  if  properly  applied, 
of  the  right  to  take  property  to  prevent  it  from  falling  into  the  hands 
of  the  enemy,  is  undisputed.  But  in  this  case  there  was  no  imrpe* 
diate  or  impending  danger,  no  enemy  advancing  to  put  the  goods  in 
peril.  They  were  more  exposed  to  marauding  parties  than  to  any 
public  force,  the  danger  from  which  the  plaintiff  considered  himself 
able  to  take  care  of.  The  next  ground  of  defence,  and  which  con- 
stitutes the  principal  question  in  the  case,  and  upon  which  it  must 
probably  ultimately  turn,  is  the  taking  of  the  goods  by  the  public 
authorities  for  public  use.  I  admit  the  principle  of  public  law ;  bat 
this  rests  likewise  upon  the  law  of  necessity.  I  have  no  doubt  of  the 
right  of  a  military  officer,  in  a  case  of  extreme  necessity,  for  the 
safety  of  the  government  or  of  the  army,  to  take  private  property  for 
the  public  service. 

An  army  upon  its  march,  in  danger  from  the  public  enemy,  would 
have  a  right  to  seize  the  property  of  the  citizen,  and  use 
[  *  140  ]  *  it  to  fortify  itself  against  assault  while  the  danger  existed 
and  was  impending,  and  the  officer,  ordering  the  seizure, 
would  not  be  liable  as  a  trespasser ;  the  owner  must  look  to  the  gov- 
ernment for  indemnity.  The  safety  of  the  country  is  paramount,  and 
the  rights  of  the  individual  must  yield  in  case  of  extreme  necessity. 
No  doubt,  upon  the  testimony,  if  the  enemy  had  been  in  force,  in  the 
neighborhood  of  the  United  States  troops,  with  the  disparity  which 
existed  at  Sacramento,  and  the  same  danger  for  the  safety  of  the 
troops  existed  at  San  Elisario  that  threatened  them  there,  the  com- 
manding officer  might,  for  the  safety  of  this  army,  seize  and  use, 
while  the  danger  continued,  the  wagons  and  teams  of  the  plaintiff 
that  could  be  immediately  brought  into*  the  service,  to  meet  and 
overcome  the  impending  danger.  An  immediate,  existing,  and  over- 
whelming necessity  would  justify  the  seizure  for  the  safety  of  the 
army. 
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Looking,  however,  at  the  testimony,  it  seems  to  me  quite  clear  that 
these  goods  were  seized,  not  on  account  of  any  impending  danger  at  the 
time,  or,  for  the  purpose  of  being  used  against  an  immediate  assault 
of  the  enemy,  by  which  the  command  might  be  endangered,  but  that 
they  were  seized  and  taken  into  the  public  service  for  the  purpose  of 
cooperating  with  the  army  in  their  expedition  into  the  enemy's  coun- 
try, to  Chihuahua.  The  mules,  wagons,  and  goods  were  taken  into 
the  public  service  for  the  purpose  of  strengthening  the  army,  and  aid- 
ing in  the  accomplishment  of  the  ulterior  object  of  the  expedition, 
which  was  the  taking  of  Chihuahua ;  it  was  not  to  repel  a  threatened 
assault,  or  to  protect  the  army  &om  an  impending  peril ;  in  my  judg- 
ment, all  the  evidence  taken  together  does  not  make  out  an  imme- 
diate peril  or  urgent  necessity  existing  at  the  time  of  seizure  which 
would  justify  the  officer  in  taking  private  property  and  impressing  it 
into  the  public  service ;  the  evidence  does  not  bring  thQ  case  within 
the  principle  of  extreme  necessity ;  it  does  not  make  out  such  a  case, 
or  one  coming  within  the  principle ;  there  is  not  only  no  evidence  of 
an  impending  peril  to  be  resisted  by  the  public  force,  but  the  goods 
were  taken  for  a  different  purpose,  namely,  for  the  purpose  of  co- 
operating with  the  army  against  Chihuahua ;  the  army  had  to  march 
over  200  miles  before  it  reached  or  found  the  enemy ;  the  danger,  if 
any,  lay  in  the  pursuit,  not  in  remaining  at  San  Elisario  or  returning 
to  Santa  ¥6 ;  there  had  been  a  sudden  insurrection  against  the 
authority  of  the  government  in  that  neighborhood,  but  it  was  imme- 
diately suppressed. 

As  to  the  remaining  grounds  of  defence,  the  liability  of  the  de- 
fendant for  taking  the  goods  and  appropriating  them  to  the  public 
service  accrued  at  the  time  of  the  seizure;  if  it  was  an  unlaw- 
ful taking,  the  liability  immediately  attached,  and  the 
*  question  was,  whether  that  liability  had  been  discharged  [  *  141  ] 
or  released  by  any  subsequent  act  of  the  plaintiff;  Colonel 
Mitchell,  who  executed  the  order,  was  not  alone  responsible  ;  Colonel 
Doniphan,  who  gave  the  order,  was  also  liable ;  they  were  jointly  and 
severally  responsible ;  then,  was  any  act  done  by  the  plaintiff  which 
waived  the  liability,  or  by  which  he  resumed  the  ownership  and  pos- 
session of  the  goods  ?  Certainly,  the  abandonment  of  the  goods  to 
Colonel  Doniphan  cannot  be  regarded  as  an  act  of  resumption  of 
ownership ;  on  the  contrary,  it  was  consisteot  with  the  assertion  of 
his  liability;  there  had  been  a  negotiation  between  them;  Colonel 
Doniphan  advised  him  to  sell  the  goods  at  Chihuahua  and  look  to 
the  government  for  indemnity,  and,  in  pursuance  of  this,  measures 
were  taken  for  their  protection  and  safe-keeping.  I  doubt  if  there  be 
any  evidence  showing  an  intent  on  the  part  of  the  plaintiff  to  resume 
VOL.  XIX.  37 
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ownership  over  the  goods  as  his  private  property  after  they  had  been 
seized  by  the  army,  or  any  act  done  by  him  that  would,  when  properly 
viewed,  lead  to  that  result" 

The  bill  of  exceptions  concludes  as  follows :  — 

"  After  the  judge  expressed  his  views  of  the  case  as  above  stated, 
the  counsel  on  both  sides  declined  going  to  the  jury. 

The  presiding  judge  accordingly  charged  the  jury  that  the  law  was 
as  had  been  stated  by  him ;  and  that,  if  they  agreed  with  him  in  his 
view  of  the  facts,  they  would  find  for  the  plaintiff;  otherwise  for  the 
defendant. 

The  counsel  for  the  defendant  did  then  and  there  except  to  each 
of  the  four  propositions  mentioned  in  the  charge  above  stated. 

The  jury,  without  leaving  their  seats,  returned  a  verdict  for  the 
plaintifi"  for  $90,806.44. 

And  because  none  of  the  said  exceptions,  so  offered  and  made  .to 
the  opinions  and  decisions  of  the  said  associate  justice,  do  appear 
upon  the  record  of  the  said  trial ;  therefore,  on  the  prayer  of  the  said 
defendant,  by  his  said  counsel,  the  said  associate  justice  hath  to  the 
bill  of  exceptions  set  his  seal,  April  term,  one  thousand  eight  hundred 
and  fifty.  S.  Nelson,     [seal.]  " 

The  record,  above  cited,  informs  us  that,  after  the  judge  had  ex- 
pressed his  views  of  the  case  as  above  stated,  the  counsel  on  both 
sides  declined  going  to  the  jury.  And  surely,  after  such  an  expres- 
sion, no  other  result  could  well  have  been  anticipated.  In  the  first 
place,  the  counsel  for  the  plaintiff  could  not  have  made  to  the  jury  so 
authoritative  an  argument  in  behalf  of  his  client ;  and  in  the  next 
place  the  counsel  for  the  defendant  must  have  been  a  rash  man  could 
he  have  attempted  to  throw  his  indjividual  weight  (whatever  might 

have  been  his  ability)  in  opposition  to  this  authoritative 
[  *  143  ]  declaration  and  influence  of  the  court.     Nay,  *  it  may  be 

insisted,  that  if  the  court,  in  passing  upon  the  weight  of 
the  evidence,  was  acting  within  its  legitimate  sphere,  the  counsel 
would  have  been  justly  obnoxious  to  the  imputation  of  indecorum,  if 
not  of  contempt,  in  assailing  before  the  jury  the  judge's  decision  ;  for 
the  respective  provinces  of  the  court,  the  counsel,  and  the  jury,  are 
separate,  distinct,  and  well  defined,  and  neither  should  be  subject  to 
invasion  by  the  other. 

But  after  the  counsel  had  been  thus  silenced,  and  the  weight  of 
the  evidence  fully  and  minutely  pronounced  upon  by  the  court,  it  is 
insisted,  that  the  alleged  irregularity  was  entirely  cured,  by  a  declara- 
tion from  the  court  to  the  jury,  "  that  if  they  agreed  with  him  in  his 
view  of  the  facts,  they  should  find  for  the  plaintiff,  otherwise  they 
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might  find  for  the  defendant."  But  the  natural  and  obvious  inquiry 
here  is,  what  the  judge's  view  of  the  facts  had  to  do  with  this  matter. 
It  was  the  jury  who  were  to  find  the  facts  for  the  judge,  and  not  the 
judge  who  was  to  find  the  facts  for  the  jury ;  and  if  the  verdict  is 
either  formally,  or  in  effect,  the  verdict  of  the  judge,  it  is  neither 
according  to  truth  nor  common  sense,  the  verdict  of  the  jury;  and 
these  triers  of  fact  had  better  be  dispensed  with,  as  an  useless,  and 
indeed  an  expensive  and  cumbersome /ormwto  in  courts  of  law,  than 
be  preserved  as  false  indica  of  what  they  in  reality  do  not  show. 
Moreover,  this  determination  of  facts  by  the  court  does  not  place  the 
parties  upon  fair  and  equal  grounds  of  contest  before  the  minds  of  the 
jury ;  it  is  placing  the  weight  of  the  court,  which  must  always  be 
powerfully  felt,  on  the  side  of  one  of  the  parties,  and  causing  the 
scale  necessarily  to  preponderate  by  throwing  the  sword,  which, 
under  such  circumstances,  can  hardly  be  called  the  sword  of  jus- 
tice, into  one  of  the  scales  in  which  the  rights  of  the  parties  are 
hanging. 

The  practice  of  passing  upon  the  weight  of  the  evidence  and  of 
pronouncing  from  the  bench  what  that  evidence  does  or  does  not 
prove,  accords  neither  with  the  nature  and  objects  of  jury  trial,  as 
indicated  by  its  very  name,  nor  as  affirmed  by  the  fathers  of  the  law 
who  have  defined  this  institution  and  proclaimed  it  to  be  the  ark  of 
safety  for  life,  liberty,  and  property.  Thus  it  is  called  the  trial  per 
pais,  or  by  the  country,  to  distinguish  it  as  a  determination  of  the 
rights  of  the  subject  or  citizen  by  his  fellow  subjects  or  citizens,  from 
a  determination  thereon  by  the  action  of  mere  officials  or  creatures 
of  the  government.  And  with  respect  to  the  peculiar  intent  and 
effects  of  this  tribimal  of  the  people  we  read  thus :  Justice  Black- 
stone,  speaking  of  this  institution,  says :  "  The  trial  by  jury  has  ever 
been,  and,  I  trust,  ever  will  be,  looked  upon  as  the  glory  of  the  Eng- 
lish law.  And  if  it  has  so  great  an  advantage  over  others  in  regulat- 
ing civil  property,  how  much  must  that  advantage  be 
heightened  when  *it  is  applied  to  criminal  cases !  It  is  the  [  *  143  ] 
most  transcendent  privilege  which  any  subject  can  enjoy  or 
wish  for,  that  he  cannot  be  affected,  either  in  his  property,  his  liberty, 
or  his  person,  but  by  the  unanimous  consent  of  twelve  of  his  neigh- 
bors and  equals."  Again  he  says:  "  Ghreat  as  this  eulogium  may 
seem,  it  is  no  more  than  this  admirable  constitution,  when  traced 
to  its  principles,  will  be  found  in  sober  reason  to  deserve.  The  im- 
partial administration  of  justice,  which  secures  both  our  persons  and 
our  property,  is  the  great  end  of  civil  society.  But  if  that  be  entirely 
intrusted  to  the  magistracy,  a  select  body  of  men,  and  those  generally 
selected  by  the  prince,  or  such  as  enjoy  the  highest  offices  in  the 
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State,  their  decisions,  in  spite  of  their  own  natural  integrity,  will  have 
frequently  an  involuntary  bias  towards  those  of  their  own  rank  and 
dignity.  It  is  wisely  ordered,  therefore,  that  the  principles  and  sixioms 
of  law,  which  are  general  propositions  flowing  from  abstracted  reason, 
and  not  accommodated  to  times  or  men,  should  be  deposited  in  the 
breasts  of  the  judges,  to  be  occasionally  applied  to  such  facts  as 
come  properly  ascertained  before  them.  For  here,  partiality  can  have 
little  scope ;  the  law  is  well  known,  and  is  the  same  for  all  ranks  and 
degrees ;  it  follows  as  a  regular  conclusion  from  the  premises  of  facts 
preestablished.  But  in  settling  and  adjusting  a  question  of  fact, 
when  intrusted  to  any  single  magistrate,  partiality  and  injustice  have 
an  ample  field  to  range  in,  either  by  boldly  asserting  that  to  be  proved 
which  is  not  so,  or  by  more  artfully  suppressing  some  circumstances, 
stretching  and  warping  others,  and  distinguishing  away  the  remain- 
der." And  again :  "  Every  new  tribunal  erected  for  the  decision  of 
facts  without  the  intervention  of  a  jury,  (whether  composed  of  justices 
of  the  peace,  commissioners  of  the  revenue,  or  judges-  of  a  court  of 
conscience,  or  any  other  standing  magistracy,)  is  a  step  towards 
establishing  aristocracy,  the  most  oppressive  of  absolute  governments. 
It  is,  therefore,  upon  the  whole,  a  duty  which  every  man  owes  to  his 
country,  his  friends,  his  posterity,  and  himself,  to  maintain,  to  the 
utmost  of  his  power,  this  valuable  constitution  in  all  its  rights ;  to 
restore  it  to  its  ancient  dignity  if  at  all  impaired  by  the  different 
value  of  property,  or  otherwise  deviated  from  its  first  institution ; 
and  above  aU,  to  guard  it  against  the  introduction  of  new  and  arbi- 
trary methods  of  trial,  which,  under  a  variety  of  plausible  pretences, 
may  in  time  imperceptibly  undermine  this  best  preservative  of  Eng- 
lish liberty." 

With  regard  to  the  legitimate  and  proper  mode  of  operation,  and 
effect  of  the  trial  by  jury,  the  language  of  Lord  Coke  should  ever  be 
kept  in  mind,  as  furnishing  the  true  and  only  true  standard  by  which 
to  measure  this  valuable  institution.  After  giving  his  deri- 
[  •  144  ]  vation  of  the  terms  verdict  and  judgment,  *  this  great  com- 
mon lawyer  proceeds,  "  Et  sicut  ad  qussstionem  juris,  non 
respondent  juratores  sed  judices ;  sic  ad  qusBstionem  facti,  non  respon- 
dent judices  sed  juratores."  For  jurors  are  to  try  the  fact,  and  the 
judges  ought  to  judge  according  to  the  law  that  ariseth  upon  the 
fact,  for  ex  facto  jus  oritur.  The  manner  of  stating  the  above  propo* 
sitions  by  this  great  lawyer  and  commentator,  is  worthy  of  particular 
attention,  as  defining  and  illustrating  with  clearness  and  precision, 
the  powers  and  duties  of  the  court  and  the  jury.  He  has  not  simply 
said,  ad  qucestionem  juris  respondent  judices,  nor  in  like  manner  ad 
quiBstionem  factiy  respondent  juratores,  but  he  has  placed  them  in  a 
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striking  opposition  and  contrast,  and  drawn  a  well-defined  limit 
around  the  functions  of  both  the  court  and  the  jury,  and  informed 
them,  in  terms  too  unequivocal  for  misapprehension,  that  the  limit, 
thus  prescribed,  neither  has  the  power  to  transcend ;  has  declared  to 
each  what  it  shall  not  do.  Thus,  literally  translated,  his  annuncia- 
tion is :  "  And  as  with  respect  to  the  questions  of  law,  the  jury  must 
not  respond,  but  only  the  judges ;  so,  or  in  like  manner,  or  under  like 
restriction,  the  judges  must  not  respond  to  questions  of  fact,  but  only 
the  jury."  There  can  be  no  escape  from  the  force  of  the  positions 
thus  laid  down  by  Lord  Coke,  by  the  argument  that  the  jury  are  not 
absolutely  bound  by  the  opinion  pronounced  by  the  court  upon  the 
weight  of  the  evidence.  The  proper  inquiry  here  is,  not  as  to  the 
absolute  and  binding  authority  of  the  court's  opinion  upon  the  weight 
of  evidence  ;  but  that  inquiry  is,  what  are  the  legitimate  and  appro- 
priate functions  of  the  court  and  the  jury ;  whether  the  former,  in 
pronouncing  upon  the  weight  of  the  evidence,  can,  within  any  ra* 
tional  sense,  be  responding  only  to  questions  of  law,  or  whether  it  is 
not  controlling  the*free  action  of  the  jury  by  the  indirect  exertion  of 
a  power  which  all  are  obliged  to  concede  that  it  does  not  legitimately 
possess ;  the  power  of  responding  to  the  facts  of  the  case.  This  is 
one  of  the  mischievous  consequences  against  which  we  are  assured, 
by  Justice  Blackstone,  that  the  trial  by  jury  was  designed  to  guard, 
when  he  remarks  that,  ^  in  settling  and  adjusting  a  question  of  fact 
when  intrusted  to  any  single  magistrate,  partiality  and  injustice  have 
an  ample  field  to  range  in,  either  by  boldly  asserting  that  to  be  proved 
"which  is  not  so,  or  by  more  artfully  suppressing  some  circumstances, 
stretching  and  warping  others,  and  distinguishing  away  tUe  remain- 
der." And  if  this  power  of  interpretation  or  of  weighing  the 
evidence  cannot  safely  be  deposited  within  the  regular  commission 
of  the  judge,  much  less  should  an  attempt  to  wield  that  power  be 
tolerated,  when  confessedly  beyond  his  commission.  The  objection 
here  urged  to  the  interposition  of  the  court  as  to  the  weight 
of  evidence,  is  by  *  no  means  weakened  by  the  excuse  or  [  *  145  ] 
explanation  that  such  declaration  by  the  court  is  not  bind- 
ing, but  is  given  in  the  way  of  advice  to  the  jury ;  the  essence  of  the 
objection  is  perceived  in  the  control  and  influence  which  an  interpo- 
sition by  court  is  almost  certain  to  produce  upon  the  otherwise  free 
and  unembarrassed  action  of  the  jury,  and  the  restraint  it  imposes 
npon  the  views  and  efforts  of  the  advocate,  who,  in  a  great  majority 
of  instances,  will  hardly  venture  to  throw  himself  openly  into  a  con- 
flict with  the  court  And  again,  the  maxim  which  declares  that  ad 
qucsstionem  facti  nan  respondent  jvdices^  would  seem  to  forbid  this 
advice  altogether,  or  to  render  it  officious  or  irregular  at  least     The 
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court  can  exercise  a  legitimate  and  effectual  control  over  the  verdict 
of  juries  by  the  award  of  new  trials,  and  should  be  restricted  to  this 
regular  exertion  of  its  acknowledged  power.  Let  us  test  this  inter- 
position by  the  court,  by  comparing  it  with  a  similar  irregularity  on 
the  part  of  the  jury.  Ad  qumstionem  juris  non  respondent  jwratores 
sed  jtidicesy  says  the  maxim.  Now,  suppose  the  jury  sworn  in  a 
cause  should  declare  to  the  court  what  evidence  was  competent  or 
relevant  to  the  issues  they  were  to  try,  and  what,  in  their  view, 
should  be  the  law  governing  the  contest  between  the  parties.  Would 
not  such  a  proceeding  be  regarded  as  extremely  irregular  and  wholly 
unjustifiable?  And  why  would  it  be  so  regarded  ?  Simply  because 
in  so  acting  the  jury  would  transcend  the  province  assigned  them  by 
their  duty ;  because  they  would  not  be  conforming  to  the  maxim  ad 
qucestionem  legis  non  respondent  jtMratores  sedjudices.  And  yet,  per- 
haps, there  would  be  greater  color  for  this  proceeding  than  can  be 
found  to  excuse  the  interference  by  the  court  in  questions  of  fact ; 
for  it  is  undeniable  that  from  the  earliest  periods  of  the  practice  of 
jury  trials,  the  jury,  of  right,  could  find  a  general  verdict,  thereby 
constituting  themselves  judges  both  of  law  and  fact. 

In  accordance  with  the  maxim  quoted  firom  Lord  Coke,  may  be 
cited  other  authorities  of  great  weight  Thus,  in  the  case  of  Rex  v* 
Poole,  to  be  found  in  cases  in  the  icing's  bench,  in  the  time  of  Lord 
Hardwicke,  (23,)  it  is  said  by  Hardwicke,  C.  J.,  that  "  it  is  of  the 
greatest  consequence  to  the  law  of  England,  and  to  the  subject,  that 
the  powers  of  the  judge  and  the  jury  be  kept  distinct;  that  the  judge 
determine  the  law,  and  the  jury  the  fact ;  and  if  ever  they  come  to 
be  confounded,  it  will  prove  the  confusion  and  destruction  of  the  law 
of  England."  So  likewise  in  Foster,  p.  256,  it  is  said,  that "  the 
construction  of  the  law,  upon  the  facts  found  by  the  jury,  is  in  all 
cases  undoubtedly  the  proper  province  of  the  court"  It  has  been 
said,  that  the  course  pursued  by  the  judge  in  this  case  is  in  conform- 
ity with  the  practice  of  the  courts  of  England,  and  in  the 
[  *  146  ]  *  majority  of  the  States  of  this  Union.  For  the  establish- 
ment of  the  position  assumed,  either  with  regard  to  the 
English  courts,  or  with  respect  to  the  tribunals  of  the  several  States, 
no  authorities  have  been  cited  ;  but,  even  if  this  position  should  be 
conceded,  it  is  not  the  less  clear  that  the  rule  it  is  invoked  to  sustain 
is  a  flagrant  departure  from  the  great  principle  so  emphatically  assert- 
ed by  the  fathers  of  the  law,  and  should  not  the  less  be  viewed  and 
shunned  as  an  abuse  rather  than  an  example  worthy  of  imitation.  In 
what  number  of  States  of  this  confederacy  such  a  practice  (such  an 
abuse,  as  I  would  term  it,)  may  prevail,  has  not  been  shown  ;  certain 
It  is,  that  in  many  of  the  southern   States  it  does  not  obtain,  and 
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would  not  be  tolerated.  It  has  also  been  said,  that  the  right  of  the 
judge  to  instruct  the  jury  upon  the  weight  of  testimony  has  been 
ruled  as  the  established  doctrine  of  this  court.  If  this  be  so,  it  is  a 
revelation  which  the  friends  of  jury  trial,  in  its  full  integrity  and  in- 
dependence, will  grieve  to  learn,  and  will  be  disposed  to  regard  as  a 
demolition  by  this  court  of  that  sacred  ark  of  civil  liberty,  for  which,  by 
the  greatest  services  it  may  render,  it  can  hardly  ever  be  able  to  atone. 
It  is  true  that,  in  the  case  of  Carver  v.  Jackson,  4  Pet.  80,  there  is  an 
expression  of  Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court, 
broad  enough  to  cover  this  irregular  exercise  of  power  by  the  court 
in  its  widest  extent.  But,  upon  examination,  it  will  be  seen  that  this 
expression  had  no  real  connection  with  the  points  regularly  before 
the  court,  and,  as  a  mere  dictum^  was  entirely  without  authority.  In 
the  introductory  part  of  his  opinion,  Mr.  Justice  Story,  meaning 
merely  to  express  his  disapprobation  of  a  practice  of  bringing  up  for 
review  the  entire  charge  of  the  court  below,  without  stating  specific 
points  or  grounds  of  exception,  as  extremely  inconvenient,  takes  oc- 
casion to  use  the  following  remark,  namely, — that, "  with  the  charge 
of  the  court  to  the  jury  upon  mere  matters  of  fact,  and  with  its  com- 
mentaries upon  the  weight  of  evidence,  this  court  has  nothing  to  do." 
But  it  is  remarkable  that  this  judge  goes  on  to  say,  with  respect  to 
these  commentaries,  that  they  are  of  no  binding  legal  effect ;  thus,  in 
reality,  pronouncing  their  condemnation  in  'the  same  breath  which 
sanctions  their  admission  to  affect,  if  it  can  be  done  without  legal  or 
binding  obligation,  the  minds  of  the  jurors.  Surely,  it  may  be  as- 
sumed as  a  postulate,  that  a  court  of  justice,  in  adjudicating  upon 
the  rights  of  the  citizen  or  of  the  State,  should  do,  and  can  have 
power  to  do,  nothing  which  is  irregular,  or  vain,  or  useless.  Its  duty 
and  its  office  is  to  do  the  law,  and  nothing  but  the  law.  The  anom- 
alous and  contradictory  doctrine  above  noticed  has,  I  think,  been  con- 
demned by  a  more  recent  and  a  far  more  correct  decision  of 
this  court ;  a  decision  •  directly  in  point  upon  this  subject, —  [  *  147  ] 
I  allude  to  the  case  of  Hanson  v.  Eustace,  2  How.  706.  In 
that  case,  the  late  Justice  Baldwin,  under  the  rule  which  admits  of 
secondary  evidence  whert  the  primary  evidence  i&  not  within  the 
power  of  a  party,  or  is  withheld  improperly  by  his  adversary,  went  so 
far  beyond  the  just  application  of  the  rule  as  to  say  to  the  jury  what 
the  secondary  or  presumptive  evidence  did  actually  prove  ;  but  still, 
accompanied  his  declaration  with  the  salvo,  "  that  if  they  agreed  with 
him  in  opinion."  This  is  his  language  :  "  Should  your  opinion  agree 
with  ours  on  this  point,  you  will  presume  that  there  was  a  deed  from 
Robert  Phillips,  or  his  heirs,  competent  to  vest  the  title  to  the  sixth 
Btreet  lot  in  the  firm  of  Robert  and  Isaac  Phillips ;  that  it  so  remained 
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at  the  time  of  the  assignment,  and  that  it  was  by  such  conveyance 
as  would  enable  them  to  enjoy  the  property  against  Robert  Phillips 
and  his  heirs."  And  this  court  reversed  the  decision  of  the  circuit 
court,  upon  the  ground  that  the  judge's  charge  declared  to  the  jury 
what  their  conclusions,  from  the  secondary  evidence,  ought  specifi- 
cally to  be.  This  decision  I  regard  as  in  strict  conformity  with  the 
doctrines  promulgated  by  the  fathers  of  the  law,  the  doctrine  which 
alone  can  prevent  the  inestimable  trial  by  jury  from  becoming  a  mere 
mockery  and  a  deception  to  those  who  have  been  taught  to  revere 
and  rely  upon  it  as  the  best  safeguard  of  these  rights.  Transforming 
this  institution  from  what  it  was  intended  to  be,  and  once  Was  in  reality 

—  a  trial  by  the  country,  —  into  a  mere  formula,  to  be  moulded  at 
the  discretion  of  the  court  I  think  that  the  judgment  of  the  circuit 
court  should  be  reversed. 

David  D.  Mitchell,  Plaintiff  in  Error,  \  In  obedience  to  the  order  of 

y.  >      the  court  in  this  case,  yes- 

Manuel  X.  Harmony.  )      terday,  the   clerk  of   this 

court  having  filed  a  report  in  which  the  following  was  the  first  calcu- 
lation :  — 
[•148]  •Calculation  No.  1. 

^95,855.38  Judgment  of  circuit  court,  U.  S.,  for  New  York,  signed 

9th  November,  1850. 
8,706.85  Interest  at  6  per  cent,  per  annum,  from  9th  November, 

1850,  to  14th  May,  1852,  —  one  year,  six  months,  and 

(104,562.23       five  days.     And  Mr.  Vinton  having  filed  exceptions, 

[  •  149  ]  •it  is  the  opinion  of  the  court,  that  the  first  calculation  by 
the  clerk  in  his  report  is  the  proper  mode  of  calculating  the 
damages  given  under  the  rule  of  court.  Wherefore,  it  is  now  here 
ordered  by  the  court,  that  the  judgment  entered  in  this  case,  on  the 
12th  instant,  do  stand  as  the  judgment  of  this  court 

u  H.  328. 


John  S.  Buckingham  and  Mark  Buckingham,  Appellants,  v*  Natham 
i£L  C.  McLean,  Assignee  in  Bankruptcy  of  John  Mahard,  Jb« 

13  H.  150. 

If  an  appellee  has  appeared,  witboat  a  citation,  and  allowed  the  first  term  to  pass  over,  and 
has  made  no  motion  to  dismiss,  it  is  too  late  to  move  at  the  second  term. 

Where,  by  the  local  law,  a  judgment  or  execution  makes  a  lien  on  property,  a  power  of  at- 
torney given  by  the  debtor  to  confess  judgment,  is  a  security  made  or  given  by  the  debtor* 
under  the  second  section  of  the  bankrupt  act,  (5  Stats,  at  Large,  442,)  and  is  void,  if 
accompanied  by  the  facts  which,  according  to  that  act,  avoid  securities,  made  or  given  by 
the  debtor. 
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Bat  it  is  not  sufficient  to  avoid  it  that  the  debtor  shoald  have  contemplated  a  state  of  insol- 
vency ;  ho  roost  have  contemplated  an  act  of  bankmptcy,  or  an  application  by  himself  to 
be  declared  a  bankrapt,  at  the  time  when  he  gave  the  power  of  attorney. 

The  giving  of  sach  a  power  of  attorney  is  not,  per  se,  an  act  of  bankruptcy,  unless  done 
willingly,  or  fraudulently;  and  it  is  not  fraudulent,  if  the  donee  be  a  bond  Jide  creditor, 
unless  the  debtor  contemplated  bankruptcy  in  the  sense  above  explained. 

The  addition  of  the  current  rate  of  exchange  to  the  legal  rate  of  interest  is  not  usury,  be- 
cause the  former  is  taken,  not  for  the  loan  or  forbearance  of  the  money,  but  as  a  compen- 
■aiion  for  receiving  it  at  a  place  where  it  is  expected  to  be  less  Taluable,  than  at  the  place 
where  the  loan  is  made. 

The  case  is  stated  in  the  opinion  of  the  court. 

Read^  for  the  appellants* 

Chase  and  Rockwell^  for  the  bank. 

A.  motion  was  made  to  dismiss  the  appeaL 

AFLean,  J.  This  is  an  appeal  from  the  circuit  court  of  the  Ohio 
district,  and  a  motion  is  made  to  dismiss  it  on  two  grounds. 

1«  Because  no  citation  has  been  issued. 

2.  ^^  Because  the  appeal  is  from  the  decree  of  1848  and  interlocu* 
tory  decrees,  whereas  all  the  matters  contested  by  the  appellants  were 
finally  adjudicated  and  decreed  at  the  November  term,  1846,  from 
w^hich  decree  an  appeal  was  taken  which  was  dismissed  by  this  court, 
and  no  appeal  has  been  since  taken." 

At  November  term,  1846,  a  decree  was  entered  against  the  appel- 
lants. In  January  term,  1847,  an  appeal  was  prayed  by  them  from 
that  decree,  which  was  granted,  and  bond  was  given.  But  the  ap- 
pellants failing  to  file  the  record  and  docket  the  cause  in  this  court, 
as  required  by  the  rules,  it  was,  on  motion  of  the  appellee's  counsel, 
docketed  and  dismissed  at  December  term,  1847.  At  the  same  term 
a  motion  was  made  to  reinstate  the  cause  upon  the  docket,  which 
motion  was  overruled. 

•  Afterward,  at  October  term,  1849,  the  appellants  prayed  [  *  151  ] 
an  appeal  from  the  final  decree  made  at  the  November  term, 
1848,  which  was  granted,  and  that  is  the  appeal  which  b  now  pend- 
ing. 

It  seems  that  no  notice  of  this  appeal  has  been  served  on  the  ap- 
pellee, and  on  that  ground  the  motion  to  dismiss  is  made.  A  general 
appearance  was  entered  by  the  counsel  for  the  appellee  at  December 
term,  1850,  but  the  motion  to  dismiss  was  not  filed  until  February, 
1852.  In  the  case  of  McDonough  v.  Millaudon,  3  How.  707,.  a  mo- 
tion was  made  to  dismiss  the  cause  on  the  ground  that  the  clerk  of 
the  supreme  court  of  Louisiana  issued  the  writ  of  error,  and  signed  the 
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citation ;  and  the  court  said :  <'  This  case  has  been  here  for  two 
terms ;  a  writ  of  certiorari  has  been  sent  down,  at  the  instance  of  the 
defendant  in  error,  in  whose  behalf  the  motion  is  made,  to  complete 
the  record ;  he  now  moves  to  dismiss  for  the  first  time,  and  we  think 
he  comes  too  late." 

The  object  of  a  citation  on  a  writ  of  error  or  an  appeal  is  to  give 
notice  of  the  removal  of  the  cause,  and  such  notice  may  be  waived 
by  entering  a  general  appearance  by  counsel.  Where  an  appearance 
is  entered,  the  objection  that  notice  has  not  been  given  is  a  mere 
technicality,  and  the  party  availing  himself  of  it,  should,  at  the  first 
term  he  appears,  give  notice  of  the  motion  to  dismiss,  and  that  his 
appearance  is  entered  for  that  purpose.  A  delay  to  give  this  notice 
may  throw  the  other  party  off  his  guard,  until  the  limitation  of  the 
writ  of  error  or  the  appeal  may  have  expired.  In  this  case  we  think 
the  motion  is  made  too  late. 

The  record  appeal  was  regularly  taken  and  perfected.  By  this 
appeal  all  the  questions  are  brought  before  us,  which  were  decided  to 
the  prejudice  of  the  appellants.  From  the  nature  of  the  controversy 
until  the  final  decree  was  entered,  as  between  all  the  parties,  the  case 
could  not,  properly,  be  brought  before  this  court  The  motion  to  dis- 
miss is  overruled. 

Afterwards,  the  case  was  argued  on  its  merits. 

[  •  163  ]      •  Curtis,  J.,  delivered  the  opinion  of  the  court 

Nathaniel  C.  McLean,  as  the  assignee  of  John  Mahard, 
Jr.,  a  bankrupt,  filed  his  bill  in  the  circuit  court  of  the  United  States 
for  the  district  of  Ohio,  for  the  purpose  of  relieving  property  of  the 
bankrupt  from  incumbrances  thereon,  alleged  to  have  been  created 
in  fraud  of  the  bankrupt  act  A  final  decree  having  been  entered  in 
the  cause,  John  S.  Buckingham  and  Mark  Buckingham,  parties  de- 
fendant to  the  bill,  have  prosecuted  this  appeal. 

They  allege  that  the  decree  of  the  circuit  court  was  erroneous  in 
three  particulars. 

The  first  is,  that  the  title  of  John  S.  Buckingham  to  forty-nine 
shares  of  the  stock  of  the  Lafayette  Bank  has  been  declared 
[  •  164  ]  •to  be  subject  to  an  incumbrance  thereon  in  favor  of  the  bank, 
whereas  John  S.  Buckingham  had  the  better  title  thereto. 

The  amended  bill  states :  ^'  That  said  Mahard,  before  and  at  the 
time  of  filing  his  petition  to  be  declared  bankrupt,  was  the  owner  of 
forty-nine  shares,  of  one  hundred  doUars  each,  of  the  capital  stock 
of  the  Lafayette  Bank  of  Cincinnati ;  that  the  said  Lafayette  Bank 
and  John  S.  Buckingham  set  up  some  claim  to  said  forty-nine 
shares  of  stock,  of  the  particular  nature  of  which  your  petitioner 
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is  ignorant.  And  your  petitioner  charges,  that  neither  said  Lafa- 
yette Bank,  nor  John  S.  Buckingham,  have  any  valid  legal  claim 
to  said  shares  of  stock,  but  that  petitioner,  assignee,  &c.,  is  justly 
entitled  thereto." 

The  answer  of  the  bank  responds  to  this  allegation  in  the  bill : 
'  That  said  John  Mahard  was  the  owner  of  forty-nine  shares  of  the 
capital  stock  of  the  bank  of  these  respondents,  on  each  of  which  the 
sum  of  one  hundred  dollars  had  been  paid ;  that  he  became  the 
owner  of  said  shares,  so  far  as  these  respondents  are  advised,  on  the 
13th  day  of  September,  1841,  and  afterwards  transferred  the  same  to 
the  cashier  of  said  bank,  as  collateral  security  for  the  debt  of  J.  and 
W.  Mahard  to  these  respondents,  and  these  respondents  now  claim 
to  have  the  control  of  said  shares  in  virtue  of  said  transfer,  and  also 
in  virtue  of  their  lien  upon  the  capital  stock  of  said  bank,  owned  by 
debtors  to  the  same,  which  lien  is  created  and  confirmed  by  the 
charter  granted  to  these  respondents  by  the  legislature  of  the  State 
of  Ohio.*' 

John  S.  Buckingham  and  Mark  Buckingham  both  demurred  to 
this  amendment  of  the  bill.  Their  demurrer  was  overruled  ;  but  no 
answer  to  this  particular  allegation  was  filed  by  either  of  them  ;  and 
the  record  contains  no  evidence,  introduced  by  any  party,  touching 
the  title  to  this  stock.  In  this  state  of  the  record  it  is  most  manifest, 
only  one  decree  could  be  made.  The  bank,  in  response  to  the  alle- 
gations of  the  bill,  having  disclosed  two  titles  to  this  stock,  either  of 
which  was  sufficient,  if  valid,  and  the  assignee  having  shown  nothing 
to  impeach  either  title,  his  claim  could  not  be  allowed  ;  and  John  S. 
Buckingham,  being  entirely  silent  respecting  the  charge  in  the  bill, 
that  he  makes  some  claim  to  this  stock,  does,  in  effect,  make  none 
in  this  cause,  and  cannot  complain  of  a  decree  for  not  awarding  to 
him  what  he  does  not  appear  to  have  claimed. 

The  second  objection  made  by  the  appellants  to  the  decree  is,  that 
it  declares  their  title  to  certain  moneys,  made  by  the  levy  of  an  ex- 
ecution, in  their  favor,  on  personal  property  of  the  bankrupts,  to  be 
invalid,  as  against  the  assignee. 

On  the  7th  of  April,  1842,  a  power  of  attorney  to  William  M. 
Corry,  Esq.,  to  confess  a  judgment  against  the  mercantile 
firm  *of  the  bankrupts,  in  favor  of  John  S.  Buckingham,  [  *  165  ] 
for  the  sum  of  fourteen  thousand  eight  hundred  dollars,  was 
executed  by  John  Mahard,  Jr.,  for  himself  and  his  copartner,  William 
Mahard,  who  was  at  the  time  in  New  Orleans.  By  virtue  of  this 
power,  a  judgment  for  that  sum  was  confessed  on  the  8th  of  ApriL 
On  the  20th  of  April,  William  Mahard,  by  an  iQstrument  under  seal 
which  recited  the  substance  of  this  power,  and  that  it  was  given  with 
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hie  concurrence,  confirmed  and  ratified  it  as  his  act.  On  the  22d  of 
May,  1843,  execution  was  taken  out  and  levied  on  personal  property 
of  the  judgment  debtors.  On  the  27th  of  May,  1842,  John  Mahard, 
Jr.,  filed  his  petition,  and  was  subsequently  decreed  a  bankrupt  thereon. 
The  judgment,  though  confessed  in  favor  of  John  S.  Buckingham 
alone,  was  founded  on  a  debt  due  to  both  the  appellants,  who  were 
bond  fide  creditors  of  J.  and  W.  Mahard. 

The  question  is,  whether  these  proceedings  came  within  the  second 
section  of  the  bankrupt  act  5  Stats,  at  Large,  442.  This  section 
provides :  "  That  all  future  payments,  securities,  conveyances,  or 
transfers  of  property,  or  agreements,  made  or  given  by  any  bankrupt, 
in  contemplation  of  bankruptcy,  and  for  the  purpose  of  giving  any 
creditor,  indorser,  surety,  or  other  person  any  preference  or  priority 
over  the  general  creditors  of  such  bankrupt,  shall  be  deemed  utterly 
void,  and  a  fraud  upon  this  act" 

By  the  law  of  Ohio,  a  judgment  creates  a  lien  on  the  real  estate 
of  the  judgment  debtor,  and  the  levy  of  an  execution  creates  one  on 
his  personal  estate  levied  on.  A  power  of  attorney  to  confess  a  judg- 
ment, whenever  a  judgment  is  taken  under  it,  does  in  fact  operate  to 
create  a  security  upon  the  debtor's  real  estate ;  and  when  an  execu- 
tion issues  on  that  judgment,  to  create  a  lien  on  the  personal  estate 
levied  on.  It  is  true  these  liens  arise  by  operation  of  law,  from  the 
judgment,  and  execution,  and  its  levy,  which  are  the  acts  of  officers 
of  the  law,  and  not  of  the  debtor.  But  the  power  of  attorney  is 
designed  to,  and  does,  produce  those  acts  which  depend  upon  it  for 
their  validity,  and  therefore  through  those  acts  does  create  the  secu- 
rity. The  operation  of  law  is  always  necessary  to  give  effect  to  any 
form  of  security,  which  indeed  is  but  the  legal  consequence  of  the 
act  of  the  party;  and  the  lien  created  by  a  judgment  is  none  the  less 
the  legal  consequence  of  the  act  of  the  party,  because  it  is  necessary 
that  after  the  power  is  executed,  a  judgment  should  be  rendered. 
When  it  is  rendered,  the  creditor  has  a  security,  by  operation  of  law, 
through  the  act  of  the  debtor,  and  therefore  such  a  security  may  be 
correctly  said,  in  the  language  of  this  section,  to  be  made  or  given 
by  the  debtor. 

If  it  were  not  so,  one  of  the  acta  of  bankruptcy,  described  in  the 
first  section  of  this  statute,  would  make  a  valid  title  to  the 
[  •  166  ]  •  creditor.  It  is  an  act  of  bankruptcy,  for  the  debtor  will- 
ingly to  procure  his  goods  or  lands  to  be  attached,  distrained, 
sequestered  or  taken  on  execution.  It  cannot  be  supposed  that  what 
was  in  itself  an  act  of  bankruptcy,  and  done  for  the  purpose  of  giv- 
ing a  preference  over  the  general  creditors,  was  intended  to  be  left 
valid,  and  effectual  to  defeat  one  of  the  two  great  objects  of  the  law. 
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which  were  to  grant  a  discharge  to  honest  debtors  who  should  con- 
form to  its  provisions,  and  to  distribate  their  property  ratably  among 
all  their  creditors. 

But  if  a  judgment,  confessed  by  the  debtor  through  a  power  of 
attorney,  be  not  a  security  given  by  him,  there  is  nothing  in  this  act 
which  defeats  a  preference  thus  created,  and  the  provisions  of  this 
second  section  become  practically  inoperative  in  respect  to  all  prop- 
orty  of  the  debtor  which  may  be  bound  by  a  judgment,  or  even  by 
the  levy  of  an  execution ;  since  a  speedy  and  well-known  mode  of 
preferring  a  creditor,  by  confessing  a  judgment,  is  left  open  to  aL 
debtors  who  may  desire  to  give  preferences,  even  in  contemplation 
of  bankruptcy.  This  consequence,  while  it  would  not  justify  a  forced^ 
construction  of  the  words  used  in  the  act,  does  certainly  require  that 
the  utmost  meaning  and  effect,  fairly  attributable  to  them,  should  be 
laid  hold  of  to  prevent  so  great  a  mischief. 

The  language  employed  in  the  English  bankrupt  acts  shows,  that, 
under  that  system,  a  judgment  is  treated  as  a  security.  The  21 
James  L  c.  19,  §  9,  uses  the  language,  ^'  that,  if  any  person  have  a 
security  for  his  debt  by  judgment,  statute,"  &c.  The  revising  act, 
6  Geo.  IV.  c.  16,  §  108,  provides  that  "no  creditor,  having  security 
for  his  debt,  &c.,  shall  receive  more  than  a  ratable  part  of  such  debt, 
except  in  respect  to  any  execution  or  extent,  served  and  levied  by 
seizure  upon,  or  any  mortgage  or  lien  upon,  any  part  of  the  property 
of  such  bankrupt,  before  the  bankruptcy."  Thus  classing  judgments 
with  mortgages,  under  the  word  securities.  And  the  Irish  bankrupt 
act,  11  &  12  Geo.  IIL  c.  8,  §  5,  enacted,  that  '^  nothing  herein  con- 
tained shall  extend  to  any  security  by  judgment,  obtained  before  the 
bankrupt  became  a  trader."  Mr.  Eden  (Eden  on  Bankruptcy,  285,) 
remarks,  concerning  the  difference  in  phraseology  between  the  21 
James  L  and  6  Greo.  IV.,  that  the  general  term,  security,  employed 
by  the  latter,  would  necessarily  include  all  the  particulars  enumerated 
in  the  old  statute ;  that  is,  security  necessarily  includes  judgments.  In 
many  of  the  States,  a  bond  and  warrant  of  attorney  to  enter  up  judg- 
ment is  a  usual  mode  of  taking  security  for  a  debt,  and  judgments  thus  . 
entered  are  treated  as  securities,  and  an  equitable  jurisdiction  exercised 
over  them  by  courts  of  law.  In  some  States  they  operate  only  as  a  lien 
on  the  lands  of  the  debtor,  in  others,  on  his  personal  estate 
•  also ;  Brown  v.  Clark,  4  How.  4 ;  and  wherever,  by  the  [  *  167  ] 
local  law,  a  judgment  or  an  execution  operates  to  make  a 
lien  on  property,  we  are  of  opinion  it  is  to  be  deemed  a  security ; 
and  when  rendered  upon  confession,  under  a  power  given  by  the 
debtor  for  that  purpose,  it  is  a  security  made  or  given  by  him  within 
the  meaning  of  the  bankrupt  act,  and  is  void,  if  accompanied  by  the 
VOL.  XIX.  38  ^ 
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facts  made  necessary  by  that  act  to  render  securities  void.  These 
facts  are,  that  the  security  was  given  "  in  contemplation  of  bank* 
ruptcy,  and  for  the  purpose  of  giving  any  creditor,  indorser,  surety, 
or  other  person,  a  preference  or  priority  over  the  general  creditors  of 
such  bankrupt." 

The  inquiry,  whether  this  security  was  given  in  contemplation  of 
bankruptcy,  involves  the  question  what  is  meant  by  those  words.  It 
is  understood  that,  while  the  bankrupt  law  was  in  operation,  different 
interpretations  were  placed  upon  them  in  different  circuits.  By  some 
judges,  they  were  held  to  mean  contemplation  of  insolvency  —  of  a 
simple  inability  to  pay,  as  debts  should  become  payable  —  whereby 
his  business  would  be  broken  up ;  this  was  considered  to  be  a  state 
of  bankruptcy,  the  contemplation  of  which  was  sufficient  By  other 
judges,  it  was  held,  that  the  debtor  must  contemplate  an  act  of  bank- 
ruptcy, or  a  voluntary  application  for  the  bankrupt  law.  In  re  Pearce, 
6  Law  R.  261 ;  In  re  Rowell,  6  Law  R.  298 ;  Jones  v.  Howland, 
8  Met.  377 ;  Taylor  v.  Whitthorn,  6  Humph.  340. 

It  is  somewhat  remarkable  that  this  question  should  be  presented 
for  the  first  time  for  the  decision  of  this  court  after  the  law  has  been 
so  long  repealed,  and  nearly  all  proceedings  under  it  terminated. 
Perhaps  the  explanation  may  be  found  in  the  fact,  that  when  securi- 
ties have  been  given  within  two  months  before  the  presentation  of  a 
petition  by  or  against  the  debtor,  the  evidence  would  usually  bring 
the  case  within  either  interpretation  of  the  law.  However  this  may 
be,  it  is  now  presented  for  decision ;  and  we  are  of  opinion  that,  to 
render  the  security  void,  the  debtor  must  have  contemplated  an  act 
of  bankruptcy,  or  an  application  by  himself  to  be  decreed  a  bank- 
rupt 

Under  the  common  law,  conveyances  by  a  debtor,  to  bond  fide 
creditors,  are  valid,  though  the  debtor  has  become  insolvent,  and  failed, 
and  makes  the  conveyance  for  the  sole  purpose  of  giving  a  preference 
over  his  other  creditors.  This  common-law  right,  it  was  the  object 
of  the  second  section  of  the  act  to  restrain ;  but,  at  the  same  time,  in 
so  guarded  away  as  not  to  interfere  with  transactions  consistent  with 
the  reasonable  accomplishment  of  the  objects  of  the  act.  To  give  to 
these  words,  contemplation  of  bankruptcy,  a  broad  scope,  and  some- 
what loose  meaning,  would  not  be  in  furtherance  of  the  general  pur- 
pose vfith  which  they  were  introduced. 
[  •  168  ]  *  The  word  bankruptcy  occurs  many  times  in  this  act.  It 
is  entitled :  "An  act  to  establish  a  uniform  system  of  bank- 
ruptcy." And  the  word  is  manifestly  used  in  other  parts  of  the  law^ 
to  describe  a  particular  legal  status,  to  be  ascertained  and  dedaied 
by  a  judicial  decree.     It  cannot  be  easily  admitted  that  this  very  pre- 
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cise  and  definite  term  is  used  in  this  clause  to  signify  something  quite 
different.  It  is  certainly  true  in  point  of  fict,  that,  even  a  merchant 
may  contemplate  insolvency  and  the  breaking  up  of  his  business,  and 
yet  not  contemplate  bankruptcy.  He  may  confidently  believe  that 
his  personal  character,  and  the  state  of  his  affairs,  and  the  disposition 
of  his  creditors,  are  such,  that  when  they  shall  have  examined  into 
his  condition  they  will  extend  the  times  of  payment  of  their  debts,  and 
enable  him  to  resume  his  business.  A  person,  not  a  merchant,  bank- 
er, &c.,  and  consequently  not  liable  to  be  proceeded  against  and  made 
a  bankrupt,  though  insolvent,  may  have  come  to  a  determination  that 
he  will  not  petition.  The  contemplation  of  one  of  these  states,  not 
being  in  fact  the  contemplation  of  the  other,  to  say  that  both  were 
included  in  a  term  which  describes  only  one  of  them,  would  be  a  de- 
parture from  sound  principles  of  interpretation.  Moreover,  the  pro- 
visos in  this  section  tend  to  show  what  was  the  real  meaning  of  this 
first  enacting  clause.  The  object  of  these  provisos  was,  to  protect 
bond  fide  dealings  with  the  bankrupt,  more  than  two  months  before 
the  filing  of  the  petition  by  or  against  him,  provided  the  other  party 
was  ignorant  of  such  an  intent,  on  the  part  of  the  bankrupt,  as  made 
the  security  invalid  under  the  first  enacting  clause.  And  the  language 
is,  "  provided  that  the  other  party  to  any  such  dealings  or  transactions 
had  no  notice  of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the 
bankrupt  to  take  the  benefit  of  this  act."  These  facts,  of  one  of 
which  a  bond  fide  creditor  must  have  notice,  to  render  his  security 
void,  if  taken  more  than  two  months  before  the  filing  of  the  petition, 
can  hardly  be  supposed  to  be  different  from  the  facts  which  must 
exist  to  render  the  security  void  under  the  first  clause ;  or,  in  other 
words,  if  it  be  enough  for  the  debtor  to  contemplate  a  state  of  insol- 
vency, it  could  hardly  be  required  that  the  creditor  should  have  notice 
of  an  act  of  bankruptcy,  or  an  intention  to  take  the  benefit  of  the  act 
It  would  seem  that  notice  to  the  creditor  of  what  is  sufficient  to  avoid 
the  security,  must  deprive  him  of  its  benefits,  and  consequently,  if  he 
must  have  notice  of  something  more  than  insolvency,  something  more 
than  insolvency  is  required  to  render  the  security  invalid ;  and  that 
w^e  may  safely  take  this  description  of  the  facts  which  a  creditor 
must  have  notice  of  to  avoid  the  security,  as  descriptive,  also,  of  what 
the  bankrupt  must  contemplate  to  render  it  void. 

*  In  construing  a  similar  clause  in  the  English  bankrupt  [  *  169  ] 
law,  there  have  been  conflicting  decisions.  It  has  been  held 
that  contemplation  of  a  state  of  insolvency  was  sufficient.  Pull- 
ing V.  Tucker,  4  B.  &  Aid.  382 ;  Poland  v.  Glyn,  2  Dow.  &  Ry.  310. 
But  both  the  earlier  and  later  decisions  were  otherwise,  and,  in  om 
judgment,  they   contain   the   sounder   rule.      Fidgeon   v.   Sharpe, 
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5  Taunt.  545 ;  Hartshorn  v.  Slodden,  2  Bos.  &  Pul.  582 ;  Gibbons  r. 
Phillipps,  7  B.  &  C.  529;  Belcher  v.  Prittie,  10  Bing.  408;  Morgan  v. 
Brundrett,  5  Barn.  &  Aid.  297.  And  see  the  opinion  of  Patteson,  J., 
in  the  last  case. 

Considering,  then,  that  it  is  necessary  to  show  that  the  debtor  con- 
templated an  act  of  bankniptcy,  or  a  decree  adjudging  him  a  bank- 
rapt  on  his  own  petition,  at  what  time  in  this  case  must  he  have  had 
this  in  contemplation?  He  gave  the  power  of  attorney  on  the 
7th  of  April ;  the  judgment  was  confessed  and  entered  up  on  the 
next  day;  the  execution  was  taken  out  and  levied,  and  the  lien 
created  thereby,  on  the  22d  of  May ;  and  five  days  afterwards,  being 
less  than  two  months  after  the  execution  of  the  power,  the  debtor 
presented  the  petition  under  which  he  was  decreed  a  bankrupt.  The 
only  act  done  by  the  debtor  was  the  execution  and  delivery  of  the 
power  of  attorney.  It  was  a  security  by  him  made  or  given,  only  by 
reason  of  that  instrument.  What  followed  were  acts  of  the  creditor 
and  of  officers  of  the  law,  with  which  the  debtor  is  no  more  connected 
than  with  the  delivery  by  a  creditor  of  a  deed  to  the  office  of  the 
register,  to  be  recorded,  or  the  act  of  the  register  in  recording  it.  It 
would  seem  that,  if  the  intent  of  the  debtor  is  to  give  a  legal  quality 
to  a  transaction,  it  must  be  an  intent  accompanying  an  act  done  by 
himself,  and  not  an  intent  or  purpose  arising  in  his  mind  afterwards, 
while  third  persons  are  acting ;  and  that,  consequently,  we  must  in- 
quire whether  the  debtor  contemplated  bankruptcy  when  he  executed 
the  power.  It  is  true,  this  construction  would  put  it  in  the  power  of 
creditors,  by  taking  a  bond  and  warrant  of  attorney,  while  the  debtor 
was  solvent  and  did  not  contemplate  bankruptcy,  to  enter  up  a  judg- 
ment and  issue  execution,  and  by  a  levy  acquire  a  valid  Uen,  down 
to  the  very  moment  when  the  title  of  the  assignee  began.  But  this 
was  undoubtedly  so  under  the  statute  of  James,  which,  like  ours, 
contained  no  provision  to  meet  this  mischief;  and  it  became  so  great 
that,  by  the  108th  section  of  the  revising  act  of  6  Geo.  IV.,  it  was  en- 
acted, that  ^^  no  creditor,  though  for  a  valuable  consideration,  who 
shall  sue  out  execution  on  any  judgment  obtained  by  default,  con- 
fession, or  nil  dicitj  shall  avail  himself  of  such  execution,  to  the 
prejudice  of  other  fair  creditors,  but  shall  be  paid  ratably  with  such 
creditors." 

K  the  bankrupt  act  of  1841  had  continued  to  exist,  a  sim- 
[  •  170  ]  ilar  *  addition  to  its  provisions  would  doubtless  have  become 
necessary. 

It  remains  to  inquire  whether  the  debtor  in  this  case,  in  point  of 
fact,  contemplated  bankruptcy,  and  designed  to  give  a  preference  to 
the  appellants,  when  he  executed  the  power  on  the  7th  of  ApiiL 
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It  has  been  stated  at  the  bar  that,  by  some  accident,  much  of  the 
evidence  bearing  on  this  question  was  lost,  and  is  not  inserted  in  the 
record.  We  have  no  doubt  of  the  fact ;  but  this  question  must  be 
decided  here  upon  what  remains ;  and  we  think  there  is  sufficient 
now  on  the  record  to  show  that  bankruptcy  was  in  contemplation 
when  the  power  was  given.  The  petition  to  be  decreed  a  bankrupt 
was  filed  only  fifty  days  after  the  date  of  .the  power.  No  material 
change  in  the  state  of  the  debtor's  affairs  appears  to  have  occurred 
between  the  7th  of  April  and  the  27th  of  May.  The  only  property 
which  came  into  the  hands  of  the  assignee,  uncovered  by  valid  liens 
of  particular  creditors,  was  the  $1,300  made  by  this  execution  out  of 
property  already  incumbered  by  a  mortgage  to  another  creditor,  for 
the  sum  of  upwards  of  $14,000,  dated  on  the  18th  of  March  preced 
ing,  and  which  has  been  adjudged  by  the  circuit  court  to  be  void, 
under  the  second  section  of  the  bankrupt  act,  and  no  appeal  taken. 

The  bankrupt  was  a  member  of  a  mercantile  firm,  doing  business 
in  Cincinnati  and  New  Orleans,  and  the  commercial  paper  of  this 
firm,  to  a  very  large  amount,  had  been  protested  for  non-payment, 
and  was  known  to  the  bankrupt  to  have  been  so  before  this  power 
was  given.  Holding  an  execution  for  $14,800,  the  appellants  were 
able  to  make  upon  it  only  $1,300.  Both  the  mercantile  firm  and  the 
individual  bankrupt  were  in  a  state  of  deep,  and  so  far  as  appears, 
irretrievable  insolvency,  and  there  is  no  reason  to  doubt  the  bankrupt 
knew  these  facts.  Though  a  competent  witness  for  the  appellants 
on  the  question  of  his  own  intent,  and  able  to  give  decisive  evidence, 
if  believed,  he  has  not  been  examined,  nor  is  there  any  evidence  in 
the  record  to  control  the  strong  presumption  that  the  purpose  he  ex- 
ecuted on  the  22d  of  May,  by  fifing  his  petition,  existed  in  his  mind 
fifty  days  before,  when  his  circumstances  were  the  same,  and  the  in- 
ducements to  take  advantage  of  the  act  were  as  great,  as  at  the  time 
he  actually  attempted  to  do  so. 

It  is  true  the  appellants  say  in  their  answers  they  did  not  know  or 
believe,  when  the  power  was  given,'  and  do  not  now  beUeve,  the  debtor 
then  contemplated  bankruptcy.  But  their  answer,  though  responsive, 
in  this  particular,  to  the  bill,  is  entitled  to  little  weight  concerning  the 
state  of  mind  of  the  debtor,  no  reasons  being  given  for  their 
beUef,  and  none  of  the  facts  explained  *  firom  which  an  oppo-  [  *  171  ] 
site  inference  is  to  be  drawn,  9  Cranch,  160 ;  and  their  own 
state  of  mind  is  not  material,  because  the  petition  for  the  benefit  of 
the  bankrupt  law  was  filed  within  two  months  after  Hke  date  of  the 
power. 

It  has  been  suggested  that  the  execution  of  the  power  of  attorney 
by  Mahard  was  in  itself  an  act  of  bankruptcy,  because  he  thereby 
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procured  bis  goods  to  be  taken  on  execution.  But  tbe  act  requires 
that  this  should  be  done  willingly,  or  fraudulently.  The  Bucking- 
hams  being  bond  fide  creditors,  there  is  no  ground  upon  which  this 
act  can  be  deemed  fraudulent,  unless  it  was  done  in  contemplation 
of  bankruptcy,  and  with  intent  to  give  a  preference,  and  this  would 
bring  us  back  to  the  inquiry,  whether  such  contemplation  and  intent 
existed ;  and  it  is  explicitly  denied  by  the  answers  of  the  Bucking- 
hams  that  the  power  was  executed  by  Mahard  willingly,  it  having 
been  done  under  strong  pressure  by  them,  and  only  at  last  because 
a  suit  was  threatened  if  he  did  not  comply*  There  is  no  evidence  to 
control  these  statements  in  their  answers,  so  that  we  cannot  say  that 
per  se  the  giving  of  the  power  was  an  act  of  bankruptcy.  1  Deacon's 
B.  L.  446 ;  Thompson  v.  Freeman,  1  T.  B.  155 ;  Hunt  v.  Mortimer, 
10  B.  &  C.  44 ;  Morgan  v.  Brundrett,  5  B.  &  Ad.  297. 

We  have,  therefore,  found  it  necessary  to  go  into  the  inquiry, 
whether  the  bankrupt  did  in  fact  contemplate  bankruptcy  when  tbe 
power  was  given,  and  intend  to  give  a  preference  thereby ;  and  be- 
ing of  opinion  that  he  did,  there  is  no  error  in  the  decree  of  the  curcnit 
court  in  this  particular. 

The  third  objection  made  to  the  decree  of  the  court  below  is,  that 
it  established  the  validity  of  sundry  mortgages  on  the  property  of  tbe 
bankrupts,  held  by  certain  banking  corporations.  It  is  alleged  by 
the  appellants  that  these  mortgages  were  void,  on  account  of  usury ; 
that  though,  by  the  statute  law  of  Ohio,  a  usurious  contract  is  valid, 
for  the  principal  sum  lent,  with  lawful  interest  thereon,  yet,  if  a  bank- 
ing corporation  make  a  usurious  contract,  it  is  utterly  void,  because 
such  a  banking  corporation  has  no  lawful  authority  to  make  such  a 
contract,  exceeds  its  powers  by  attempting  to  do  so,  and  consequently 
neither  party  is  bound  thereby. 

We  have  not  thought  it  necessary  to  examine  this  position,  because 
we  are  of  opinion  that  usury,  in  either  of  these  mortgages,  is  not 
proved. 

The  power  of  these  banking  corporations  to  deal  in  exchange  is 
not  controverted.  There  is  no  usury  on  the  face  of  any  one  of  these 
transactions.  It  is  incumbent  on  the  party  who  charges  usury  to 
prove  it ;  and  where  it  is  alleged  to  consist  in  taking  excessive  rates 
of  exchange,  or  in  resorting  to  the  form  of  a  bill  of  exchange  in  order 
to  keep  out  of  sight  a  usurious  compensation  for  the  simple 
[  *172  ]  loan  of  money,  these  facts  must  be  proved.  *  Andrews  v. 
Pond  et  af.  13  Pet  65 ;  Creed  v.  The  Commercial  Bank,  11 
Ohio,  489.  The  answer  of  each  bank  denies  such  intent,  and  avers 
that  the  exchange  charged  in  eadi  case  was  the  customary  and  regular 
rate  at  the  time  of  the  discount  of  each  bilL     There  is  not  evidence 
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to  prove  the  contrary.  Indeed,  it  was  agreed  by  the  counsel  on  both 
Bides,  during  the  argument,  that  the  rates  charged  were  the  usual 
and  customary  prices  of  exchange  between  Cincinnati,  where  the 
bills  were  drawn,  and  New  Orleans,  where  they  were  payable,  at  the 
times  they  were  discounted.  The  counsel  for  the  appellants  urged 
that  the  rates  were  higher  than  were  charged  on  sight  bills.  But 
these  were  time  bills,  and  it  is  no  proof  of  usury  that  the  banks  did 
not  take  the  market  rates  on  sight  bills  which  they  did  not  discount, 
if  they  took  only  the  market  rates  on  those  they  did  discount.  It 
was  also  insisted  that  the  banks  did  not  buy  these  bUls,  but  were  the 
first  takers  for  loans  of  money  made  to  the  drawers.  But  we  are 
unable  to  perceive  how  the  fact  that  the  banks  were  the  first  takers 
can  be  of  any  importance  in  this  case,  nor  do  we  deem  it  material 
that  the  bills  were  discounted  for  the  drawers. 

The  reason  why  the  addition  of  the  current  rate  of  exchange  to 
the  legal  rate  of  interest  does  not  constitute  usury  is,  that  the  former 
is  a  just  and  lawful  compensation  for  receiving  payment  at  a  place 
where  the  money  is  expected  to  be  less  valuable  than  at  the  place 
where  it  is  advanced  and  lent.  And  this  reason  exists  when  the 
lender  discounts  the  drawer's  biU  as  well  as  when  he  buys  a  bill 
in  the  market  of  the  payee.  In  neither  case  is  it  usury  to  take  the 
regular  and  customary  compensation  for  the  loss  in  value  by  change 
of  place  of  payment.  It  is  argued  that  no  u^age  or  custom  can  make 
an  unlawful  contract  valid.  This  must  be  admitted.  But  the  con- 
tract is  not  unlawful,  unless  more  than  six  per  cent,  has  been  reserved 
or  taken  for  interest ;  if  more  has  been  reserved  or  taken,  not  for  the 
loan  and  forbearance,  but  for  a  change  in  the  place  of  payment,  then 
the  contract  is  lawful ;  and  in  determining  whether  the  excess  over 
six  per  cent,  has  been  reserved  for  interest,  or  as  a  just  compensation 
for  changing  the  place  of  payment,  the  custom,  or  the  market  value 
of  this  change,  is  evidence  of  the  real  intent  of  the  parties,  and  so 
evidence  of  the  validity  of  the  contract 

Our  opinion  is,  that  usury  was  not  made  out  in  either  of  these 
mortgages,  and  that  there  was  no  error  in  the  decree  of  the  court 
below  declaring  their  validity.  The  decree  of  the  circuit  court  is 
affirmed  with  costs.         20  H.  204. 208 ;  6  Wal.  277. 


Smith  Hooan,  Arthur  S.  Hooan,  and  Reuben  Y.  Reynolds,  Plain- 
tiffs in  Error,  v.  Aaron  Ross,  who  sues  for  the  Use  of  Robert 
Patterson. 

13  H.  173. 

Where  a  set  of  pleas  are  all  applicable  to  the  first  connt,  which  was  strack  oat  after  the 
issues  thereon  were  made  ap,  and  the  second  count  was  not  answered,  it  was  regalar  to 
gire  judgment  for  the  plaintiff  for  want  of  a  plea. 
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The  case  is  stated  in  the  opinion  of  the  court 
IL  DaviSj  for  the  plaintiff 
Coze^  contra. 


I  •  181  ]       •  Daniel,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  debt  instituted  by  the  defendant 
in  error,  who  was  plaintiff  in  the  court  below  against  the  plaintiffs  in 
error,  as  the  obligors  in  an  injunction  bond.  To  the  original  decla- 
ration three  pleas  were  filed  at  the  June  term  of  the  court,  1845 ;  to 
the  second  and  third  of  these  pleas  the  plaintiff  demurred ;  and  at 
the  December  term,  1845,  the  defendants  demurred  to  the  plaintiff's 
declaration.  The  demurrers  to  the  two  pleas  above  mentioned  were 
sustained  by  the  court,  and  afterwards,  namely,  on  the  10th  Decem- 
ber, 1846,  the  court  decided  in  favor  of  the  demurrer  to  the  decla- 
ration ;  giving,  at  the  same  time,  leave  to  amend.  The  plaintiff,  under 
this  leave,  filed  his  amended  declaration,  presenting*  the  case  which 
was  acted  upon  in  the  court  below.  The  amended  declaration  con- 
sists of  two  counts ;  the  first  sets  out  the  injunction  bond  with  the 
condition  thereto  annexed,  and  alleges  a  breach  of  that  condition  as 
the  special  ground  of  the  action.  The  second  count  is  for  the  penalty 
of  the  bond,  as  having  been  forfeited  by  failure  of  payment  The 
defendants  filed  five  pleas  to  the  amended  declaration ;  upon  the  first 
of  these  pleas  an  issue  of  fact  was  joined,  and  the  four  following 
were  by  the  court  adjudged  bad  upon  demurrer.     At  the  December 

term  of  the  court,  1847,  the  cause  coming  on  for  trial  upon 
[  *182  ]   the  issue  joined  *upon  the  first  plea,  after  the  testimony  on 

the  part  of  the  plaintiff  was  closed,  the  defendants  tendered 
a  demurrer  to  the  evidence  offered  by  the  plaintiff,  but  in  this  the 
plaintiff  refused  to  join,  and  dismissed  or  struck  out  the  first  count 
in  his  declaration ;  whereupon  the  defendants  moved  the  court  for 
judgment  on  the  demurrer  to  evidence,  for  want  of  a  joinder  thereon, 
but  this  motion  the  court  refused  to  grant,  and  afterward  entered  up 
the  following  judgment :  "  It  appearing  to  the  satisfaction  of  the 
court  that  the  defendants  have  filed  no  plea  to  the  second  count  in 
the  plaintiff's  declaration,  but  have  therein  made  default ;  it  is  there- 
fore considered  by  the  court  that  the  plaintiff  recover  of  the  defend- 
ants the  sum  of  $6,354.10  debt  in  the  second  count  in  the  declaration 
mentioned,  and  the  costs  in  this  cause  expended." 

If  in  our  examination  of  the  decision  of  the  circuit  court,  it  were 
deemed  necessary  to  pass  upon  the  legal  effect  of  the  pleas  tendered 
by  the  defendants  below,  and  overruled  by  the  court,  we  could  have 
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no  hesitation  in  pronouncing  each  of  those  pleas  bad  upon  demurrer. 
It  is  a  settled  rule  in  pleading,  that  wherever  a  plea  in  its  commence- 
ment professes  to  respond  to  the  entire  declaration  or  count,  and  is  in 
substance  and  reality  in  answer  to  part  only  of  such  dedaratloii  or 
count,  the  plea  is  bad,  and  the  defect  may  be  availed  of  upon  demurrer. 
If  a  plea  profess  in  the  commencement  to  answer  only  part  of  the  de- 
claration or  count,  and  is  in  truth  and  substance  a  response  to  such 
part  alone,  the  plaintiff  should  not  demur,  because  the  residue  of  the 
count  or  declaration  is  unanswered,  but  should  take  judgment  for  that 
residue  by  nil  dicUy  as  by  demurring  he  would  operate  a  discontinuance 
of  the  entire  cause.  The  authorities  upon  these  canons  of  pleading  will 
be  found  collected  from  the  earliest  decisions  by  Sergeant  Williams, 
in  note  3  to  the  case  of  The  Earl  of  Manchester  v.  Vale,  1  Saund.  28. 
The  same  rules  are  expressly  affirmed  in  Tippet  v.  May,  1  Bosanquet 
&  Puller,  411 ;  Everard  v.  Patterson,  6  Taunt  625 ;  Wilcox  v.  New- 
man, 1  Chitty's  Rep.  132,  and  Hallet  v.  Holmes,  18  Johns.  28.  In 
the  case  before  us,  every  plea  tendered  by  the  defendants  embraces 
within  its  commencement  the  entire  cause  of  action,  averring  that 
the  plaintiff  should  not  have  or  maintain  his  action;  yet  each  of 
them  in  its  body  and  substance,  is  limited  to  the  condition  of  the 
injunction  bond  and  to  some  stipulation  in  that  condition  to  which 
each  plea  specifically  refers.  The  pleas  demurred  to,  therefore,  could 
not  but  be  properly  overruled  ;  and  with  respect  to  that  upon  which 
issue  was  joined,  it  being  immaterial  and  inconclusive  as  to  the  en- 
tire declaration,  and  defective  in  the  same  sense  with  the  others,  had 
the  issue  been  found  against  the  plaintiff^  he  would  still 
•have  been  entitled  to  judgment  non  obstante  veredicto.  [•183} 
But  upon  this  record  there  remains  no  subject  for  the  appli- 
cation of  the  rules  of  pleading  above  adverted  to.  The  first  count  in 
the  declaration  having  been  dismissed  or  stricken  out,  every  thing 
which  was  pertinent  strictly  to  that  count,  or  which  constituted  a 
defence  to  the  case  made  thereby,  falls  with  the  count  against  which 
such  defence  was  interposed.  The  case  then  remains  solely  on  the 
second  count  in  the  declaration,  and  it  cannot  be  pretended  that  to 
this  count,  consisting  purely  of  a  money  claim,  connected  with  no 
condition,  any  pleas  have  been  interposed  upon  this  record  to  this 
count ;  therefore  the  case  must  be  considered  as  one  of  plain  default 
entirely  unanswered  by  the  defendant  below,  and  as  having  been 
properly  so  treated  by  the  circuit  court  The  judgment  of  the  circuit 
court  is,  therefore,  affirmed« 

7  Wal.  82L 
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Thomas  J.  Coffee,  Plaintiff  in  Error,  v.  The  Planters  Bank  of 

Tennesseb. 

13  H.  183. 

As,  by  the  law  of  Mississippi,  a  joint  promise  on  negotiable  paper,  makes  a  several,  as  well 
as  a  joint  liability  to  action,  the  plaintiff,  in  an  action  against  two  or  more  jointly,  may, 
by  leave  of  the  court,  discontinue  against  all  but  one,  and  take  judgment  against  him 
alone,  though  the  defendants  plead  jointly. 

And  where  such  a  judgment  was  rendered  on  a  count  for  money  had  and  received,  and  no 
objection  was  taken  in  the  court  below,  upon  a  writ  of  error  it  was  intended,  in  support 
of  the  judgment,  that  the  liability  of  the  defendant  arose  out  of  negotiable  paper,  and  so 
was  several  as  well  as  joint. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi.  The  case  is  stated  in  the  opinion  of  the 
court 

Coxe,  for  the  plaintiff 
Badger^  contra. 

[  *  186  ]       •  Daniel,  J.,  delivered  the  opinion  of  the  court. 

The  questions  of  law  to  be  decided  in  this  cause,  arise 
upon  the  following  facts :  The  defendant  in  error,  (the  plaintiff  in 
the  court  below,)  described  in  the  pleadings  to  be  a  corporation  cre- 
ated by  the  laws  of  the  State  of  Tennessee,  the  stockholders  of  which 
are  citizens  of  Tennessee,  declared  in  assumpsit,  in  the  court  below 
against  the  Mississippi  and  Alabama  Railroad  Company,  averred  to 
be  a  corporation  created  by  the  laws  of  Mississippi,  and  also  against 
William  H.  Shelton,  Robert  G.  Crozier,  Henry  K.  Moss,  Samuel  M. 
Puckett,  Thomas  Q.  Coffee,  (the  plaintiff  in  error,)  and  William  H. 
Washington,  averring  the  said  individuals  to  be  all  citizens  of  the 
State  of  Mississippi.  The  declaration  contained  twenty-four  counts; 
twenty-three  of  which  set  out  respectively  checks  drawn  by  the 
Mississippi  and  Alabama  Railroad  Company,  for  different  sums  of 
money,  payable  to  some  of  the  individual  defendants  in  the  court 
below,  and  indorsed  by  the  payee  and  successively  by  the  other  de- 
fendants, so  as  at  last  to  become  payable  to  the  plaintiff  below,  the 
defendant  in  error  as  the  last  indorsee. 

The  last  or  twenty-fourth  count  in  the  declaration,  was  upon  an 
indebitatus  assumpsit,  for  $150,000,  for  money  lent  and  advanced,  for 
the  like  sum  for  money  laid  out  and  expended,  and  for  the  like  sum 
for  money  had  and  received,  laying  the  damages  at  $300,000, 

The  defendants  below,  Moss,  Puckett,  Shelton,  and  Coffee  the 
plaintiff  in  error,  appeared  to  the  suit  and  pleaded  jointly  the  general 
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issue.  Crozier  also  appeared  and  pleaded  non  assumpsiL  The 
Mississippi  and  Alabama  Railroad  Compc^ny  did  not  appear.  After- 
wards, upon  a  suggestion  of  the  death  of  Washington  and  Shelton^ 
the  suit  was  abated  as  to  these  parties,  and  upon  the  motion 
of  tlie  plaintiff  below,  the  defendant  in  error,  *  the  suit  was  [  *  187  ] 
ordered  to  be  discontinued  as  to  all  the  defendants  below 
except  the  plaintiff  in  error ;  and  a  jury  being  impanelled  upon  the 
issue  joined  as  to  him,  found  a  verdict  against  him  in  damages  for 
the  sum  of  $149,924.97,  for  which  sum,  together  with  costs  of  suit,  a 
judgment  was  entered  by  the  circuit  court  No  exception  appears 
to  have  been  taken  to  the  forms  of  proceeding,  nor  to  any  ruling  by 
the  court  upon  the  trial,  and  the  questions  for  consideration  here  are 
raised  upon  facts  as  above  set  forth. 

On  behalf  of  the  plaintiff  in  error  it  is  insisted,  that  upon  none  of 
the  twenty-three  counts,  each  of  which  sets  forth  a  deduction  of  title 
by  intermediate  indorsements  from  the  payees,  can  this  action  be 
maintained,  because  it  appears,  on  the  face  of  those  counts,  that  the 
drafts  or  checks  constituting  the  claim  were  drawn  by  a  corporation 
situated  within  the  State  of  Mississippi,  and  the  members  of  which 
corporation  were  citizens  and  inhabitants  of  that  State,  in  favor  of 
payees  who  being  also  citizens,  of  that  State,  could  not  sue  upon 
those  drafts  in  the  courts  of  the  United  States,  and  could  not,  by 
indorsement,  confer  upon  others  a  right  denied  by  the  law  to 
themselves. 

By  the  11th  section^  of  the  act  of  congress  establishing  the  judi- 
cial courts  of  the  United  States,  it  is  declared,  that  no  district  or  cir- 
cuit court  of  the  United  States  shall  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note  or  other  chose  in  action^ 
in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange.  This  provision 
has  been  expounded  by  this  court  as  early  as  1799  in  the  case  of 
Turner's  Administrator  tu  The  Bank  of  North  America,  4  Dall.  8. 
It  has  received  a  further  interpretation  in  the  case  of  Montalet  v. 
Murray,  4  Cranch,  46 ;  of  Young  v.  Bryan,  6  Wheat,  146 ;  of  Mol- 
lan  V.  Torrance,  9  Wheat  637 ;  and  of  Evans  v.  Gee,  11  Pet.  80. 
These  several  decisions  have  settled  the  construction  of  the  11th  sec- 
tion of  the  judiciary  act,  and  the  principle  they  have  affirmed  is  un- 
questionably fatal  to  a  right  of  recovery  under  the  first  twenty-three 
counts,  for  they  deny  jurisdiction  in  the  courts  of  the  United  States 
over  cases  of  intermediate  deduction  of  title  from  the  payee,  where 
buch  payee  and  the  maker  of  the  instrument  are  citizens  of  the  same 

*  1  Stats,  at  Large,  78. 
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State,  with  the  exception  of  foreign  bills  of  exchange ;  and  in  the 
case  before  us  every  special  count  is  framed  upon  a  title  thus  de- 
duced ;  and  is  not  within  the  exception  made  by  the  statute.  But 
whilst  the  authorities  cited  have  laid  down  the  above  doctrine  with 
reference  to  intermediate  deductions  of  title  from  the  payee  of  a  note 

or  check,  they  have  ruled  with  equal  clearness  that  as  be- 
[  •  188  ]  tween  the  *  immediate  indorsee  and  indorser,  being  citizens 

and  inhabitants  of  different  States,  the  jurisdiction  of  the 
federal  courts  attaches,  as  upon  a  distinct  contract  between  these 
parties,  independently  of  the  residence  of  the  original  and  remote 
parties  to  the  instrument  Upon  the  doctrine  thus  ruled,  the  follow- 
ing question  recurs  for  our  decision  upon  this  record,  namely,  whether 
the  plaintiff  below,  the  defendant  in  error,  as  a  corporation  created 
by  and  situated  within  the  State  of  Tennessee,  and  the  members  of 
which  corporation  were  citizens  of  that  State,  as  immediate  indorsee 
of  the  plaintiff  in  error,  a  citizen  and  inhabitant  of  the  State  of 
Mississippi,  had  the  right  to  a  recovery  against  him,  as  the  immediate 
indorser  of  the  notes  or  checks  on  which  the  action  was  founded*  As 
to  the  general  principle  relative  to  the  jurisdiction  of  the  federal 
courts,  and  as  to  the  right  of  recovery  or  of  action  as  between  the 
immediate  indorsee  and  indorser,  we  have  already  stated  that  princi- 
ple as  having  been  conclusively  settled ;  if,  then,  there  can  be  an  ob- 
jection to  its  application  or  controlling  effect  in  the  case  before  us, 
it  must  exist  as  to  the  manner  of  that  application  in  the  proceedings 
in  this  cause,  and  not  to  the  rule  itself.  Such  objection,  it  has  been 
attempted,  on  the  part  of  the  plaintiff  in  error,  to  maintain.  Thus 
it  is  disclosed  upon  the  record,  that  after  the  general  issue  pleaded 
by  all  the  defendants  except  the  Mississippi  and  Alabama  Railroad, 
who  were  in  default,  the  action  was  by  order  of  the  circuit  court,  on 
the  motion  of  the  plaintiff,  discontinued  as  to  all  the  defendants 
except  the  now  plaintiff  in  error,  the  last  indorser,  and  as  to  him 
also,  upon  all  the  counts  except  the  general  indebitahis  assumpsit^ 
upon  which  th^  case  was  tried  and  verdict  and  judgment  obtained. 
It  has  been  insisted,  that  the  proceeding  just  mentioned,  under  the 
order  of  the  circuit  court,  was  erroneous ;  that  the  liability  of  the 
defendants  was  a  joint  liability,  as  set  forth  in  the  declaration,  and 
could  not  be  severed  upon  motion,  and  that  the  discontinuance  as  to 
one  of  the  defendants  was  a  discontinuance  as  to  them  all.  It  may 
here  be  remarked,  in  the  first  place,  that  however  the  liability  of  the 
defendants  below  may  have  been  presented  by  the  declaration,  it  is 
certain  that  the  responsibility  of  the  indorser  to  his  immediate  in 
dorsee,  is  strictly  a  several  responsibility,  and  that  so  far  as  the  juris- 
diction of  the  federal  court  is  concerned,  there  is  no  right  in  the 
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indorsee  to  look  beyond  that  responsibility  into  transactions  between 
citiziens  of  the  same  State.  The  courts  of  the  United  States,  there- 
fore, could  not,  upon  the  face  of  the  pleadings,  take  cognizance  of 
questions  beyond  the  several  responsibility  arising  out  of  the  transfiu;- 
tion  between  the  indorsee  and  his  immediate  indorser.  We  deem  it 
unnecessary,  however,  to  examine  critically,  in  connection 
with  *  the  proceedings  had  in  this  cause,  the  doctrine  of  [  *  189  ] 
joint  and  several  obligations  as  settled  by  the  common  law 
and  the  rules  of  pleading  founded  thereon,  and  are  the  less  disposed 
to  listen  to  objections  drawn  from  that  source  at  this  stage  of  the 
case,  as  not  an  exception  has  been  taken  upon  the  record  to  any  of 
the  proceedings  in  the  circuit  court,  which  are,  therefore,  entitled  to 
every  presumption  in  their  favor,  whether  of  fact  or  law,  which  is 
not  excluded  by  absolute  authority.  But  the  proceedings  in  this 
case  should  not  be  tested  by  the  rules  of  the  common  law  in  relation 
to  joint  and  several  obligations ;  but  should  be  judged  of  by  the 
regulations  of  a  local  polity  which  has  been  adopted  by  the  courts 
of  the  United  States,  and  in  conformity  with  which  the  pleadings  in 
this  case  have  been  controlled  and  modelled. 

By  the  statute  of  Mississippi,  vide  Howard  and  Hutchinson's 
edition,  c.  44,  p.  578,  §  9,  it  is  declared  that :  "  Every  joint  bond, 
covenant,  bill,  or  promissory  note ;  shall  be  deemed  and  construed  to 
have  the  same  effect  in  law  as  a  joint  and  several  bond,  covenant, 
bill,  or  promissory  note,  and  it  shall  be  lawful  to  sue  out  process  and 
proceed  to  judgment  against  any  one  of  the  obligors,  covenantors,  or 
drawers  of  such  bond,  covenant,  bill,  or  promissory  note,  in  the  same 
manner  as  if  the  same  were  joint  and  several."  In  the  same  collec- 
tion, c.  45,  p.  594,  §  28,  it  is  laid  down,  that  ^'  it  shall  hereafter  be 
lawful  for  the  holder  or  holders  of  any  covenant,  bond,  bill,  or  promis- 
sory note,  signed  by  two  or  more  persons,  to  sue  any  number  of  the 
covenantors,  obligors,  or  drawers  thereof  in  one  and  the  same  action." 

By  these  statutory  provisions  the  rules  prescribed  under  the  com- 
mon law  with  respect  to  suits  upon  joint  and  several  promises  have 
been  essentially  changed,  and  the  same  license  which  concedes  to  a 
party  the  power  of  instituting  hi^  suit  against  one  or  more,  or  all  the 
parties  to  an  undertaking,  carries  with  it  by  necessary  implication  the 
right  to  prosecute  or  discontinue  it  in  the  same  sense  and  to  the  same 
extent  and  degree.  In  accordance  with  this  conclusion  is  the  inter- 
pretation given  to  the  statutes  of  Mississippi  by  the  supreme  court 
of  that  State,  as  will  be  seen  in  the  cases  of  Peyton  and  Halliday  v. 
Scott,  2  How.  (Miss.)  Rep.  870 ;  Lynch  et  oL  v.  Commissioners  of 
The  Sinking  Fund,  4  ibid.  377 ;  Dennison  v.  Lewis,  6  ibid.  517 ;  Pre- 
wet  V,  Caruthers  et  oL  7  ibid.  304;  and  that  interpretation  by  the 
«0L.  XIX.  39    ' 
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state  court,  of  these  statutes,  has  been  repeatedly  sanctioned  as  a 
rule  of  proceeding  in  the  circuit  court  of  the  United  States  for  the 
district  of  Mississippi,  by  the  decisions  of  this  court,  as  will  be  seen 
by  the  cases  of  IVFAfee  v,  Doremus,  5  How.  53;  of  The  Bank  of  The 

United  States  v.  Moss  et  aL  6  How.  31 ;  and  of  The  United 
[  *  190  ]  States  v.  Girault  et  aL  11  •  How.  22.    It  follows,  then,  ftom 

the  foregoing  authorities,  as  an  inevitable  conclusion,  that 
whether  the  undertakings  set  out  in  the  special  counts  or  in  the 
general  indebitatus  assumpsit  be  taken  as  joint  or  as  joint  and  several, 
it  would  have  constituted  no  valid  objection  to  the  proceedings  in  the 
circuit  court  by  which  the  cause  was  discontinued,  as  to  all  the 
defendants  save  the  last  or  immediate  indorser,  even  had  such  an 
objection  been  directly  and  expressly  presented  and  reserved  by  the 
pleadings.  That  discontinuance  deprived  him  of  no  right,  imposed 
upon  him  no  burden  or  responsibility  he  was  not  already  bound  to 
sustain — it  merely  left  him  in  the  exact  position  in  which  his  under- 
taking with  the  plaintiff  below  could  be  regularly  and  properly 
adjudicated.  Upon  full  consideration,  therefore,  we  think  that  the 
judgment  of  the  circuit  court  should  be,  and  the  same  is  hereby 
affirmed. 

Alexander  H.  Weems,  Plaintiff  in  Error,  v.  Ann  George,  CoNELiiV 
George,  Rose  Ann  George,  Wife  of  John  Stben,  Mary  Ann 
George,  Wife  of  Thomas  Conn,  Nancy  George,  Wife  of  James 
GiLMOUR,  Margaret  George,  Wife  of  William  Miller,  John 
Steen,  Thomas  Conn,  James  Gilmour,  and  William  Miller. 

13  H.  190. 

When  a  case  comes  here  by  a  writ  of  error  to  the  circait  court  in  Loaisiana,  and  it  appears 
that  the  whole  case,  both  upon  the  law  and  the  fact,  was  submitted  to  the  judge  without  a 
jury,  the  admission  or  rejection  of  ovidence  merely,  though  excepted  to,  cannot  be  assigned 
for  error. 

The  case  is  stated  in  the  opinion  of  the  court 

Miles  Taylor^  for  the  plaintiff 

Lawrence^  contra. 

[  *  195  ]       Gribr,  J.,  delivered  the  opinion  of  the  court 

The  defendants  in  error  brought  this  suit  in  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
against  Weems,  the  plaintiff  in  error,  by  petition,  according  to  the 
practice  in  the  courts  of  that  State.  They  aver,  in  their  petition, 
that  they  are  aliens,  and  subjects  of  the  queen  of  Great  Britain,  with 
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the  exception  of  two,  who  were  citizens  of  the  State  of  Illinois ;  and 
that  they  are  the  heirs  of  Alexander  Gteorge,  deceased.  That  said 
Gteorge,  in  his  lifetime,  was  owner  of  a  certain  island,  the  undivided 
moiety  of  which  he  had  sold  to  Weems*  That,  in  the  act  of  parti- 
tion between  them,  Weems  agreed  to  pay  two  certain  notes,  given 
by  Greorge  for  thcpurchase-money,  and  which  were  secured  by  mort- 
gage on  the  land, — one  for  $1,305.82,  payable  on  the  1st  of  January, 
1848,  and  the  other  for  $1,250.22,  on  1st  of  January,  1849.  That 
Weems  paid  the  sum  of  $600  on  the  notes,  but  neglected  or  refused 
to  pay  the  balance.  That  Alexander  Greorge  having  died,  and  the 
defendants  in  error  having  been  admitted  to  the  succession 
as  *  his  heirs,  an  execution  was  issued  on  the  mortgage  for  [  *  196  ] 
the  balance  of  the  notes,  on  which  certain  slaves  held  by 
them,  as  such  heirs,  were  seized  and  sold ;  and  the  sum  of  $2,435.88 
raised  in  satisfaction  of  the  balance  of  said  notes,  with  interest  and 
costs  of  suit 

The  defendant  below  filed  two  pleas  to  the  jurisdiction :  1.  That 
the  plaintiffs  were  not  aliens,  as  set  forth  in  their  bill ;  and,  secondly, 
that  the  claim  of  the  plaintiffs  is  under  Alexander  George,  who  was 
a  citizen  of  Louisiana. 

These  pleas  were  overruled,  —  the  first,  it  is  to  be  presumed,  be- 
cause it  was  not  true  in  fact ;  and  the  second,  because  it  was  not 
good  in  law.  For  the  plaintifis'  petition  does  not  set  forth  a  claim 
as  assignees  of  the  negotiable  paper  or  notes  mentioned  therein,  but 
for  damage  and  loss  incurred  by  them,  from  the  neglect  and  refusal 
of  Weems  to  pay  certain  liens  which  he  had  contracted  to  pay  in  the 
act  of  partition  between  himself  and  George. 

As  the  argument  submitted  by  the  counsel  for  plaintiff  in  error 
does  not  insist  that  there  was  error  in  overruling  these  pleas  to  the 
jurisdiction,  they  need  not  be  further  noticed. 

The  case  was  afterwards  heard  on  the  merits  before  the  court, 
without  the  intervention  of  a  jury ;  and  a  paper,  called  a  bill  of 
exceptions  to  the  admission  of  certain  testimony,  is  found  on  the 
record,  on  which  the  plaintiff  in  error  seems  mainly  to  rely  for  the 
reversal  of  judgment  It  might  be  thought,  perhaps,  hypercritical  to 
object  to  the  form  of  this  paper,  as  it  comes  from  a  State  where 
common-law  forms  are  Httie  known  in  practice ;  but  it  may  be  re- 
marked, that  this  document  certifies  only  that  certain  testimony  was 
offered  and  received  by  the  court  after  objection  by  the  defendant's 
counsel,  and  does  not  state  that  any  exception  was  taken  to  such 
ruling  of  the  court,  or  that  the  judge  who  signed  it  was  asked  to 
seal,  or  did  seal  a  bill  of  exceptions.  But,  waiving  this  objection, 
the  first  exception  is  to  receiving  in  evidence  a  certain  paper,  marked 
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D.  That  paper  is  not  copied  in,  or  annexed  to,  the  bilL  It  is  said 
to  be  a  certificate  from  the  clerk  of  the  eighth  judicial  district  for  the 
parish  of  St  Tammany,  offered  to  prove  that  certain  claims  against 
the  succession  of  Alexander  George  were  paid  by  his  heirs.  The 
objection  to  it  was  undoubtedly  a  good  and  valid  objection,  if  the 
contents  of  the  paper  were  what  the  objection  assumes  them  to  be. 
But  as  the  paper  itself  is  not  set  forth  in  the  bill,  this  court  cannot 
know  whether  the  objection  was  overruled  because  the  paper  was 
not  what  it  was  assumed  to  be,  or  because  the  objection  was  not  well 
taken,  if  it  was. 

The  second  exception  was  to  the  admission  of  parol  testimony, 

that  a  suit  had  been  brought  against  the  defendant,  Weems. 

[  •  197  ]  *  The  objection,  that  the  contents  of.  a  record  cannot  be 

proved  by  parol,  is  certainly  a  good  and  legal  one,  if  such 

were  the  offer  or  such  the  evidence  given  by  the  witness. 

But  the  bill  does  not  state  any  of  the  preceding  evidence  in  the 
case,  nor  the  purpose  or  bearing  of  the  •  testimony  offered.  It  may 
have  been  merely  offered  to  show  demand  of  the  payment  of  a  note; 
a  fact  inpaiSj  which  may  be  proved  in  parol,  like  any  other  mode  of 
demand,  notwithstanding  it  was  made  by  presenting  a  writ 

But  there  remains  an  objection  to  these  bills  of  exception  which  is 
conclusive  against  them,  even  if  they  had  been  drawn  in  all  proper 
and  legal  form.  It  has  been  firequently  decided  by  this  court  that, 
notwithstanding  there  is  no  distinction  between  suits  at  law  and 
equity  in  the  courts  of  Louisiana,  in  those  of  the  United  States  this 
distinction  must  be  preserved.  When  the  case  is  submitted  to  the 
judge,  to  find  the  facts  without  the  intervention  of  a  jury,  he  acts  as 
a  referee,  by  consent  of  the  parties,  and  no  bill  of  exceptions  will  lie 
to  his  reception  or  rejection  of  testimony,  nor  to  his  judgment  on  the 
law.  In  such  cases,  when  a  party  feels  aggrieved  by  the  decision  of 
the  court,  a  case  should  be  made  up,  stating  the  facts  as  found  by 
the  court,  in  the  nature  of  a  special  verdict,  and  the  judgment  of  the 
court  thereon.  If  testimony  has  been  received  after  objection,  or 
overruled,  as  incompetent  or  irrelevant,  it  should  be  stated,  so  that 
this  court  may  judge  whether  it  was  competent,  relevant,  or  material, 
in  a  just  decision  of  the  case.     See  Craig  v.  Missouri,  4  Pet  427. 

In  Field  v.  The  United  States,  9  Pet  202,  MarshaU,  C.  J.,  in  de- 
livering the  opinion  of  the  court,  says :  '*As  the  case  was  not  tried 
by  a  jury,  the  exc^pption  to  the  admission  of  evidence  was  not  prop- 
erly the  subject  of  a  bill  of  exceptions.  But  if  the  district  court 
improperly  admitted  the  evidence,  the  only  effect  would  be,  that  this 
court  would  reject  that  evidence,  and  proceed  to  decide  the  cause  as 
if  it  were  not  on  the  record.    It  would  not,  however,  of  itself^  con* 
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stitnte  any  ground  for  the  reversal  of  the  judgment."  And,  again, 
in  The  United  States  v.  King,  7  How,  863,  864,  it  is  decided,  that 
^  no  exception  can  be  taken  where  there  is  no  jury,  and  where  the 
question  of  law  is  decided  in  delivering  the  final  decision  of  the 
court."  And,  "  when  the  court  decides  the  fact  without  the  intferven- 
tion  of  a  jury,  the  admission  of  illegal  testimony,  even  if  material,  is 
not  of  itself  a  ground  for  reversing  the  judgment,  nor  is  it  properly 
the  subject  of  a  bill  of  exceptions." 

It  is  alleged,  also,  that  there  is  error  on  the  face  of  this  record,  be- 
cause the  court  allowed  the  whole  amount  levied  from  the  property 
of  the  plaintiffs  below,  being  the  amount  of  the  notes  and 
•  costs ;  because,  by  art  1929  of  the  code  of  Louisiana,  [  *  198  ] 
"  the  damages  due  for  delay  in  the  performance  of  an  obli- 
gation are  called  interest  The  creditor  is  entitled  to  these  damages 
without  proving  any  loss,  and  whatever  loss  he  may  have  suffered  he 
can  recover  no  more."  But  we  are  of  opinion  that  this  objection  is 
founded  on  a  mistake  of  the  nature  of  the  action,  which  is  not 
brought  on  the  notes  mentioned  in  the  petition,  but  for  damages 
suffered  by  the  plaintiffs  below,  on  account  of  the  non-performance 
by  the  defendant  of  his  stipulations  contained  in  his  act  of  partition. 
This  case,  therefore,  comes  within  the  art.  1924  of  the  code,  which 
says :  "  The  obligations  of  contracts  extebding  to  whatsoever  is  inci- 
dent to  such  contracts,  the  party  who  violates  them  is  liable,  as  one 
of  the  incidents  of  his  obligations,  to  the  payment  of  the  damages 
which  the  other  party  has  sustained  by  his  default" 

The  judgment  of  the  circuit  court  is  aflirmed,  with  costs. 

1  Wal.  99. 


Sampson  B.  Lobd  and  Gteorge  W.  Jenness,  Plaintifis  in  Error,  v. 

John  Goddabd. 

13  H.  198. 

The  gist  of  an  action  for  a  false  representation  concerning  the  credit  of  another,  is  the  fraud 
of  the  defendant,  and  damage  thereby  done  to  the  plaintiff;  and  for  any  honest  statement^ 
however  ill-foanded,  this  action  will  not  lie. 

The  case  is  stated  in  the  opinion  of  the  court 

NorriSy  for  the  plaintiff 

WashbtMrnj  contra.  « 

*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  209  ] 

€k>ddard  sued  Lord  and  Jenness  in  the  circuit  court  of 
New  Hampshire,  alleging  that  the  defendants,  by  letter,  recommended 
West  and  Daby  as  men  well  worthy  of  credit,  and  good  for  what 

39* 
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they  wished  to  purchase;  that  they  were  dealers  in  coal,  lumber, 
lime,  &c.,  and  that  West,  one  of  the  firm,  was  visiting  Bangor, 
Maine,  for  the  purpose  of  purchasing  lumber  for  the  New  York 

market. 
[*210]       •The  letter  set  forth  in  the  declaration,  wsw  dated  at 
Portsmouth,  New  Hampshire,  and  directed  to  Goddard,  at 
Bangor,  Maine.     West  and  Daby  resided  in  New  York. 

On  the  faith  of  this  letter,  Groddard  credited  West  and  Daby  for  a 
cargo  of  lumber  worth  nearly  two  thousand  dollars,  giving  them  four 
months'  time ;  for  which  lumber  West  and  Daby  never  paid,  having 
been  insolvent  when  the  letter  of  recommendation  was  given,  and  so 
continued  afterwards.  It  is  clear  that  they  were  mere  insolvent  ad« 
venturers,  without  property,  and  entitled  to  no  credit  or  confidence. 

The  declaration  alleges  that  the  letter  was  given  by  Lord  and 
Jenness  with  an  intention  to  deceive  and  defraud  Ooddard;  and  that 
they  did  procure  credit  for  West  and  Daby  falsely  and  fraudulently. 
On  the  plea  of  the  general  issue,  the  parties  went  to  trial,  when  it 
appeared  that  Lord  had  a  son  residing  in  New  York,  who,  on  the 
28th  of  October,  1847,  gave  a  letter  of  introduction  to  West,  dated 
at  New  York,  and  directed  to  Lord,  the  father,  at  Portsmouth,  N.  H. 
The  letter  recommended  the  firm  of  West  and  Daby,  as  fully  worthy 
of  credit,  and  requested  that  Lord,  the  defendant,  should  recommend 
West  and  Daby  to  others.  West  delivered  this  letter,  and  on  the 
same  day  got  the  one  on  which  the  suit  is  founded.  It  was  written 
by  the  wife  of  the  younger  Lord,  who  was  in  Portsmouth,  at  the  in- 
stance of  West ;  he  being  known  to  her,  but  not  known  to  Lord  or 
Jenness,  the  defendants.  They  seem  to  have  acted  on  the  informa- 
tion contained  in  the  younger  Lord's  letter,  and  on  the  representa- 
tions of  his  wife. 

On  this  state  of  facts,  the  court  charged  the  jury :  1.  That,  as  a 
general  rule,  it  must  be  proved  that  the  representations  made  were 
false ;  and  that  the  defendants  made  them,  knowing  they  were  false, 
and  intended  to  defraud  the  plaintiff;  and  if  the  defendants  made 
the  representations,  believing  them  to  be  true,  they  were  not  liable. 
"  But  a  party,  if  stating  positively  that  a  person  is  entitled  to  credit, 
should  do  it  from  his  own  knowledge,  or  from  full  and  proper  in- 
quiries; and  then  he  is  not  liable  if  the  debtor  is  insolvent,  unless  the 
jury  see  circumstances  in  the  case  of  real  fraud.  But,  if  a  party 
states  this  positively  as  to  the  credit  of  an  individual,  and  does  it 
ignorantly,  not  knowing  the  credit  of  the  person  recommended,  and 
without  making  full  and  proper  inquiries,  and  the  statements,  turn 
out  to  be  false,  the  jury  may  infer  that  those,  so  recommending,  did 
wrong,  and  deceived,  because  they  must  know  that  third  persons  are 
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likely  to  rely  on  their  stating  what  they  personally  know,  or  had  duly 
inquired  about,  or  what  they  had  good  reason  to  suppose  their  infor- 
mation as  to  it  was  sufficient  and  true.     If  the  defendants 
in  this  case  did  not  make  the  recommendation  upon  *  such  [  *  211  ] 
authority  or  information  as  you  may  think  under  the  in- 
structions they  ought  to  have  acted  upon,  you  will  charge  them." 

The  jury  found  for  the  plaintiff  on  this  charge,  and  the  only  ques- 
tion is,  whether  it  was  proper. 

The  gist  of  the  action  is  fraud  in  the  defendants,  and  damage  t9 
the  plaintiff.  Fraud  means  an  intention  to  deceive.  K  there  was 
no  such  intention,  if  the  party  honestly  stated  his  own  opinion,  be- 
lieving at  the  time  that  he  stated  the  truth,  he  is  not  liable  in  this 
form  of  action,  although  the  representation  turned  out  to  be  entirely 
untrue.  Since  the  decision  in  Haycraft  v.  Creasy,  2  East,  92,  made 
in  1801,  the  question  has  been  settled  to  this  effect  in  England. 

The  supreme  court  of  New  York  held  likewise  in  Young  v.  Covell, 
8  Johns.  23. 

That  court  declared  it  to  be  well  settled  that  this  action  could  not 
be  sustained,  without  proving  actual  fraud  in  the  defendant,  or  an 
intention  to  deceive  the  plaintiff  by  false  representations.  The  simple 
fact  of  making  representations,  which  turn  out  not  to  be  true,  uncon- 
nected'with  a  fraudulent  design,  is  not  sufficient 

This  decision  was  made  forty  years  ago,  and  stands  uncontra- 
dicted, so  far  as  we  know,  in  the  American  courts. 

Taking  the  foregoing  instruction  together,  we  understand  it  to 
mean  this :  That,  if  the  jury  believed  due  inquiry  as  to  the  credit  of 
West  and  Daby  had  not  been  made  by  Lord  and  Jenness,  and  that 
they  had  signed  the  letter  ignorantly,  and  regardless  of  the  fact 
vrhether  the  persons  recommended  were  or  were  not  entitled  to  credit, 
then  the  jury  should  charge  the  defendants.  The  real  test  of  con 
duct,  according  to  the  charge,  obviously  being,  whether  Lord  and 
Jenness  ought  to  have  accorded  confidence  to  the  younger  Lord's 
letter,  and  to  its  sanction  by  his  wife ;  and  whether  this  information 
-was  of  such  a  character  as  to  justify  them  in  writing  the  letter  to 
Gkxldard,  without  further  inquiry. 

That  this  instruction,  taken  in  its  proper  sense,  was  evasive  of  the 
true  rule,  and  calculated  to  mislead  the  jury,  is  manifest,  and  there- 
fore the  judgment  must  be  reversed,  and  the  cause  sent  down  for 
another  trial 
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James  S.  Morsell.   Special  Bail  of  William  Smith,  Plaintiff  in 

Eiror,  V.  Henrt  A.  Hall. 

13  H.  S12. 

The  omission  of  the  defendant  to  join  in  a  demurrer  to  a  ple^,  is  a  waiver  of  that  plea. 

The  judgment  against  the  debtor  is  conclusive  evidence  of  the  existence  and  amount  of  the 
debt  in  a  scire  facias  against  the  bail. 

An  omission  to  enter  a  formal  judgment  on  one  of  two  pleas,  which  was  demurred  to,  and 
which  showed  no  defence,  is  cured  by  the  statute  of  jeofails.    (1  Stats,  at  Large,  91,  ^  38.) 

A  motion  to  enter  an  exoneretur  is  not  a  defence  to  the  scire  facias^  but  an  appeal  to  the  dis- 
cretion of  the  court  for  a  summary  exercise  of  its  equitable  power;  and  the  refusal  of  the 
motion  cannot  be  assigned  for  error. 

The  case  is  stated  in  the  opinion  of  the  court. 

Stewart  and  Johnson^  for  the  plaintiff. 

DuUmy^  contra. 

[  •  214  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  scire  facias  brought  by  Hall  against  Morsell,  as 
the  special  bail  of  William  Smith,  in  a  suit  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland,  in  which  Hall  recovered 
a  judgment,  and  proceeded  by  proper  process  to  charge  the  bail. 

MorselL  appeared  to  the  scire  facias^  and  pleaded:  1.  Nul  Uel 
record;  and,  2.  That. the  promissory  note,  filed  as  the  cause  of  bail 
in  the  action  against  Smith,  was  paid  before  the  judgment  was  ob- 
tained against  Smith.  The  plaintifi^  in  the  court  below^ 
[  *  215  ]  took  issue  on  the  first  plea,  and  demurred  to  the  second;  *bat 
the  defendant  did  not  join  in  the  demurrer.  The  court 
gave  judgment  for  the  plaintiff,  upon  which  this  writ  of  enor  is 
brought 

The  plaintiff  in  error  alleges  that,  according  to  the  record,  the  case 
was  decided  on  the  first  plea  only,  and  that  the  demurrer  was  not 
disposed  of  by  the  judgment ;  and  they  assign  as  error :  1.  That  no 
judgment  was  given  on  the  second  plea ;  and  2.  If  the  court  con- 
sider it  to  be  overruled  by  the  general  judgment  for  the  plaintiff  be- 
low, that  then  the  judgment  is  erroneous,  because  the  plea  was  a 
good  defence. 

As  relates  to  the  first  objection,  the  refusal  or  omission  of  the 
plaintiff  in  error  to  join  in  demurrer  was  a  waiver  of  the  plea,  and 
there  was  no  issue  in  law  upon  the  second  plea  upon  which  the  cir- 
cuit court  was  required  to  give  judgment.  Townsend  v,  Jemison,  7 
How.  719,  720. 

And  as  concerns  the  second  objection,  if  the  plea  was  before  the 


DECEMBEB  TEBM,  1851.  465 

United  States  v.  McCalUgh.    13  H. 

court  and  not  waived,  it  was  no  defence.  For  the  right  of  the  de- 
fendant in  error  being  established  by  the  judgment  in  his  favor,  he 
was  not  bound  to  prove  it  over  again  in  the  scire  facias  against  the 
bail.    1  Chit.  PL  (Am.  ed.  of  1847)  469,  486,  and  margin. 

And,  consequently,  the  omission  to  enter  a  fornial  judgment  upon 
it  could  not,  under  iiie  act  of  congress  of  1789,  c.  20,  §  32,  be  assigned 
as  error.  The  omission  would  be  a  mere  imperfection  in  form,  not 
affecting  the  right  of  the  cause  or  the  matter  in  law  as  they  appear 
on  the  record.  Boach  v.  Hulings,  16  Pet  319 ;  Stockton  and  others 
V.  Bishop,  4  How.  164 ;  and  Parks  v.  Turner  and  Renshaw,  12  How. 
39,  decided  at  the  present  term. 

The  record,  as  transmitted  to  this  court,  shows  that  a  motion  was 
made  before  the  judgment  on  the  scire  facias  to  enter  an  exoneretur 
of  the  bail  upon  ground  similar  to  that  taken  in  the  second  plea;  and 
that  affidavits  were  filed  in  support  of,  and  also  in  opposition  to  the 
motion.  And  it  has  been  urged,  in  the  argument  here,  that  the  cir- 
cuit  court  erred  in  not  granting  this  motion. 

A  motion  to  enter  an  exoneretur  of  the  bail  is  no  defence  to  a  scire 
facias  even  if  sufficient  grounds  were  shown  to  support  the  motion, 
(which  we  do  not  mean  to  say  was  the  case  in  the  present  instance.) 
It  is  a  collateral  proceeding,  not  forming  a  legal  defence  to  the  scire 
factory  but  addres£|ing  itself  to  the  equitable  discretion  of  the  court, 
and  founded  upon  its  rules  and  practice.  Chit.  PL  (Am.  ed.  1847) 
469.  No  writ  of  error  will  therefore  lie  upon  the  decision  of  a  motion 
of  that  kind ;  because  a  writ  of  error  can  bring  up  nothing  but  ques- 
tions of  law.  It  does  not  bring  up  questions  of  equity  arising  put 
of  the  rules  and  practice  of  the  courts.  And  the  proceed- 
ings upon  the  motion  to  *  discharge  the  bail,  form  no  part  [  *  216  ] 
of  the  legal  record  in  the  proceedings  on  the  scire  facias^ 
and  ought  not  to  have  been  inserted  in  the  record  transmitted  to  this 
court. 

There  is  no  foundation,  therefore,  for  any  of  the  errors  assigned  in 
tills  case,  and  the  judgment  of  the  circuit  court  must  be  affirmed, 
with  costs. 


Thb  United  States,  Appellants,  v.  William  and  Alexander 
McCuLLAOH  and  James  Cornahan,  Trustees  of  the  Heirs  of 
Alexander  McCullaoh  and  David  Mo  Caleb. 

18  H.  S16. 

The  petition  of  the  appellees,  founded  on  a  British  grant,  dismissed,  because,  if  any  title 
was  made  thereby,  it  was  a  complete  legal  title,  and  the  district  court  had  not  jurisdiction 
under  the  act  of  May  26, 1824,  (4  Stats,  at  Large,  52,)  as  reyiyed  by  the  act  of  June  17. 
1844,  (5  Stats,  at  Laige,  676.) 
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Thb  case  is  stated  in  the  opinion  of  the  court. 

Lawrence  and  Crittenden^  (attorney-general,)  for  the  appellants. 

Janin  and  Taylor^  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  cQurt 

This  case  arises  on  a  petition  filed  by  the  appellees  in  the  district 
court  for  the  eastern  district  of  Louisiana,  praying  that  their  title  to 
a  certain  tract  of  land  containing  one  thousand  acres,  situated  on  the 
Mississippi  River,  to  the  westward  of  Baton  Rouge,  may  be  declared 
valid  and  confirmed.  They  claim  title  under  Alexander  McCullagh, 
Sen.,  who  obtained  a  grant  from  the  British  authorities 
[  •  217  ]  while  they  were  in  possession  of  the  country  *  and  before  it 
was  ceded  to  Spain.  The  grant  was  made  on  certain  con- 
ditions therein  specified,  which  it  is  not  necessary  to  state,  as  the 
court  is  of  opinion  that  the  district  court  had  no  jurisdiction  in  the 
questions  upon  which  the  validity  or  invalidity  of  the  titie  claimed 
by  the  appellees  against  the  United  States,  depends. 

The  proceeding  is  under  the  act  of  June  17, 1844,  and  this  court 
have  always  held  that  under  that  act  the  district  court  has  jurisdic- 
tion in  those  cases  only  where  the  titie  set  up  by  the  petitioner  is 
equitable  and  inchoate ;  and  where  there  is  no  grant  purporting  to 
convey  a  legal  titie  as  contradistinguished  from  an  equitable  one. 
It  is  true  that  the  cases  heretofore  decided  have  arisen  under  tities 
derived  from  the  French  or  Spanish  authorities  while  they  respective- 
ly held  the  territory  and  exercised  dominion  over  it.  And  this  is  the 
first  case  that  has  come  before  the  court  in  which  the  titie  sought  to 
be  confirmed  is  derived  from  the  government  of  Great  Britain.  But 
as  respects  the  jurisdiction  of  the  district  court,  claims  of  this  de- 
scription are  placed  by  the  act  of  1844,  on  the  same  footing  with 
those  which  are  derived  firom  France  or  Spain.  The  jurisdiction 
conferred  in  either  case  is  that  of  a  court  of  equity  only ;  and  the 
tities  which  the  court  is  authorized  to  confirm,  are  inchoate  and  inoi- 
perfect  ones,  which,  upon  principles  of  equity,  the  government  of  the 
United  States  are  bound  to  confirm  and  make  perfect. 

In  this  case,  all  of  the  questions  upon  which  the  title  of  the  appel- 
lees depend,  are  strictiy  legal  questions,  to  be  decided  in  a  court  of 
law,  in  a  suit  at  law.  They  are  not,  therefore,  within  the  equity  ju- 
risdiction given  by  the  acts  of  1824  and  1844.  There  are  no  equi- 
table considerations  involved  in  the  controversy ;  and  the  validity  or 
invalidity  of  this  claim,  can  be  tried  and  determined  in  any  court 
having  competent  jurisdiction  to  try  and  decide  a  disputed  tide  to 
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land  between  individual  claimantB.  There  was  no  necessity,  there- 
fore, for  any  special  jurisdiction  to  try  them,  and  on  that  account 
they  were  not  embraced  in  the  acts  of  congress  above  mentioned. 

It  appears,  in  this  case,  that  the  district  judge  had  an  interest  in 
the  land  in  question,  and  the  cause  was  certified  to  the  circuit  court 
for  the  eastern  district  of  Louisiana,  under  the  act  of  March  3, 1821,^ 
and  the  decree  affirming  this  title  was  passed  by  the  circuit  court 
This  decree  must  be  reversed ;  and  a  mandate  issued  to  the  circuit 
court  to  dismiss  the  petition  without  prejudice  to  the  rights  of  the 
United  States  or  the  appellees. 


Henry  Miller,  Plaintiff  in  Error,  v.  David  Austen,  William  S» 
WiLMERDiNG,  and  David  Austen,  Jr.,  Defendants. 

IS  H.  218. 

The  ibllowing  paper: — 

<*No.  959.  iViississippi  Union  Bank,  Jackson,  (Miss.,)  February  8, 1840. 

I  hereby  certify  that  Hagh  Short  has  deposited  in  this  bank,  payable  twelve  months  froitt 
1st  May,  1839,  with  five  per  cent,  interest  till  doe,  fifteen  hundred  dollars,  for  the  use  of 
Henry  Miller,  and  payable  only  to  his  order,  upon  the  return  of  this  certificate.  $1,500. 
Wm.  P.  Grayson,  Cashier," — not  being  paid  at  maturity  and  due  demand  made  and  no- 
tice to  an  indorser  having  been  given.  Held  that  it  was  negotiable  and  the  indorse! 
liable. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio. 

Fox,  for  the  plaintiff. 

Chase  and  Rockwell^  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  228  ] 

The  only  question  this  case  presents  that  we  deem  wor- 
thy of  notice  is,  whether  the  paper  sued  on  is  a  negotiable  instru- 
ment ;  it  is  as  follows :  — 

"  No.  959.  Mississippi  Union  Bank,  Jackson,  (Miss.)  Feb.  8, 1840. 
I  hereby  certify  that  Hugh  Short  has  deposited  in  this  bank,  paya- 
ble twelve  months  from  1st  May,  1839,  with  5  per  cent  interest  till 
due,  fifteen  hundred  dollars,  for  the  use  of  Henry  MiUer,  and  pay- 
able only  to  his  order  upon  the  return  of  this  certificate.  (1,500 
Wm.  P.  Grayson,  Cashier." 

The  suit  was  by  the  last  indorsee  against  his  immediate  indorser. 
and  brought  in  Ohio.     The  statute  of  that  State  declares  all  promis- 

1  8  StatB.  at  Large,  648. 
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Bory  notes,  drawn  for  a  sum  certain^  payable  to  any  person  or  order^ 
or  to  any  person  or  his  assigns,  negotiable  by  indorsement. 

The  established  doctrine  is,  that  a  promise  to  deliver,  or  to  be  ac- 
countable for,  BO  much  money,  is  a  good  bill  or  note.     Here  the  sum 

is  certain,  and  the  promise  direct.      Every  reason  exists 
[  *229  ]  *why  the  indorser  of  this  paper  should  be  held  responsible 

to  his  indorsee,  that  can  prevail  in  cases  where  the  paper  in- 
dorsed is  in  the  ordinary  form  of  a  promissory  note;  and  as  such 
note,  the  state  courts  generally,  have  treated  certificates  of  deposit 
payable  to  order ;  and  the  principles  adopted  by  the  state  courts  in 
coming  to  this  conclusion,  are  fully  sustained  by  the  writers  of  trea 
tises  on  biUs  and  notes.  Being  of  opinion  that  the  circuit  court 
properly  held  the  paper  indorsed,  negotiable,  it  is  ordered  that  the 
judgment  be  affirmed. 

^^  19H.S93. 

Alanson  SA.LTifARSH,  Plaintiff  in  Error,  t;.  James  W.  Tuthili«. 

13  H.  889. 

A  party  to  a  bill  \b  incompetent  to  prove  any  fact  which,  taken  in  connection  with  other 

facte,  cuts  off  a  part  of  the  nominal  amount  of  such  bill. 

Error  to  the  district  court  of  the  United  States  for  the  middle 
district  of  Alabama. 

J.  A.  Campbell  and  Seward^  for  the  plainti£ 
Ptyor^  contriu 

Catron,  J.,  delivered  the  opinion  of  the  court. 

Hill  drew  a  thirty  days'  bill,  dated  at  Mobile,  on  William  Bower 
and  Co.,  for  four  thousand  dollars,  payable  to  Coleman.  It  was  in- 
dorsed by  Coleman  to  Saltmarsh,  and  by  him  to  James  W.  Tuthill, 
who  sued  Saltmarsh.  The  parties  went  to  trial  on  the  general  is- 
sue, and  the  defence  relied  on  was  usury.  By  the  laws 
[  *  230  ]  *  of  Alabama,  a  party  to  any  security  for  the  payment  of 
money,  who  takes  more  than  after  the  rate  of  eight  per 
cent  per  annum  for  the  money  advanced,  is  prohibited  from  recov- 
ering any  interest,  and  can  have  judgment  only  for  the  original  sum 
loaned.  And  this  abatement  was  the  matter  in  controversy.  To 
prove  the  usury.  Hill,  the  drawer,  and  William  Bower,  one  of  the 
drawees,  were  introduced  on  behalf  of  the  defendant ;  and  objected 
to  by  the  plaintiff  as  incompetent,  on  the  ground  that  a  party  to  ne- 
gotiable paper  who,  by  the  sanction  of  his  name,  gave  it  credit  and 
currency,  could  not  afterwards,  upon  his  own  testimony,  invalidate 
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the  instrament,  by  showing  that  the  consideration  on  which  it  was 
executed  was  illegal.     The  witnesses  were  rejected. 

Both  Hill  and  Bower  were  offered  to  prove  facts  which,  when 
taken  in  connection  with  additional  facts,  that  might  be  proved  by 
others,  would  invalidate  the  instrument  in  part,  by  abating  the  inter- 
est The  proof  was  offered,  and  only  material  to  establish  the  de- 
fence of  usury,  this  being  the  sole  defence.  It  must  be  admitted, 
that  if  the  party  to  the  bill  had  been  introduced  to  establish  the  whole 
defence,  then  he  was  incompetent ;  and  to  hold,  that  he  could  prove 
a  defence  in  part,  without  which  piece  of  evidence  no  successful 
defence  could  be  made,  would  be  a  mere  evasion  of  the  rule,  which 
excludes  such  witness  firom  ^ving  evidence  to  impeach  the  considera- 
tion. 

No  other  question  is  presented  to  us,  nor  does  any  other  exist  in 
the  record,  worthy  of  notice.  It  is  therefore  ordered,  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

1  Wal.  166. 


Cyril  C.  Tylbr,  and  his  Wife,  Sarah  P.  Tyler,  Appellants,  v. 

George  N.  Black. 

13  H.  230. 

A  oonveyance  of  land  set  aside,  for  frandalent  misrepresentations  as  to  the  qnantitj,  valoe, 

and  title. 

The  case  is  stated  in  the  opinion  of  the  court 
Fessendeny  for  the  appellants. 
MotDCy  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  ]  •  236  ] 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  Maine,  sitting  as  a  court  of  equity. 

The  complainants,  Tyler  and  wife,  filed  their  bill,  to  set  aside  a 
sale  of  land  made  by  them  to  Black,  upon  the  ground  of  fraud,  con- 
cealment, and  fraudulent  representations  made  to  them  by 
•  Black ;  and  also  upon  the  ground  of  inadequacy  of  price  [  •  237  ] 
as  furnishing  evidence  of  fraud. 

Towards  the  latter  end  of  the  last  century,  the  State  of  Massachu- 
setts established  a  lottery  for  the  sale  of  some  lands  in  Maine  ;  and 
one  Zenos  Parsons  drew  a  prize  of  1920  acres,  being  lot  number  one, 
in  township  No.  33. 

On  the  25th  of  March,  1799,  Parsons  conveyed  to  Aaron  Putnam, 

VOL.  XIX.  40 
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of  Charlestown,  Massachusetts,  for  the  consideration  of  six  hundred 
dollars,  twelve  hundred  and  twelve  acres  of  the  said  land,  being  an 
undivided  interest.  Putnam  had  three  children,  two  sons  and  a 
daughter.  The  daughter  married  Tyler,  and  they  were  the  complain- 
ants and  appellants  in  the  present  cause.  One  of  the  sons  died  with- 
out issue,  and  the  other  son  left  two  children,  namely,  Edward  and 
Elizabeth,  who  married  Soule,  who  resided  in  Fairfield,  Vermont 

At  the  time  of  the  death  of  Aaron  Putnam,  his  daughter  was  a 
minor,  and  resided  in  Massachusetts.  When  the  transaction  oc- 
curred which  gave  rise  to  the  present  suit,  she  was  residing  with  her 
husband,  Tyler,  at  Hopkinton,  in  New  Hampshire.  Black  resided 
near  the  land  in  Maine,  and  had  acted  as  the  agent  of  the  owner  of 
the  remaining  undivided  interest  for  upwards  of  twenty  years. 

In  November,  1846,  Black  went  to  Fairfield  in  Vermont,  and  of- 
fered to  purchase  the  share  of  Edward  and  Elizabeth,  who  were  igno- 
rant of  their  title  to  the  land ;  but  they  refused  to  sell.  Black  there 
learned  that  Tyler  and  his  wife  were  the  owners  of  one  half  of  the 
1212  acres  ,which  had  been  conveyed  by  Parsons  to  Putnam,  and  im- 
mediately proceeded  to  Hopkinton  to  see  them.  At  this  time  Black's 
position  was  this :  he  resided  at  the  town  of  Ellsworth,  which  com- 
municated, by  a  navigable  stream,  with  the  land  in  question  ;  he  had 
been  connected,  since  1833,  with  his  father,  John  Black,  in  the  busi- 
ness of  agency  for  the  proprietors  of  nearly  all  the  lots  in  the  town- 
ships in  which  the  land  in  question  was  situated ;  and  in  the  seasons 
of  1844-5  and  1845-6  there  had  been  lumbering  operations  upon 
lands  in  the  neighborhood. 

The  interview  between  Black  and  Tyler  is  thus  described  by  Jo- 
seph Stanwood  in  his  deposition. 

Second.  To  the  second  interrogatory  he  saith :  "  I  was  present 
at  the  public  house  when  Mr.  Black  came  here  and  took  the  deed, 
as  before  stated ;  my  father-in-law  and  I  were  then  keeping  a  public 
house ;  Mr.  Black  came  in  and  inquired  for  Doctor  Tyler ;  what  sort 
of  a  man  was  he,  and  what  were  his  circumstances  as  to  property  ; 
I  told  him  he  was  a  physician,  doing  a  tolerable  good  share  of  busi- 
ness ;  had  his  house  and  other  buildings  clear  of  debt,  as  I 
[  *  238  ]  supposed."  *  Third.  To  the  third  interrogatory  he  saith  : 
"  I  was  not  present  at  the  commencement  of  the  intervie-w 
betwixt  Tyler  and  Black.  I  left  the  room  soon  after  Tyler  came 
in ;  after  they  had  been  together  perhaps  an  hour,  Tyler  came  out 
and  told,  in  substance,  that  Black  and  he  had  been  talking  about 
some  land  in  Maine.  I  went  into  the  room  with  them ;  Black  said 
there  was  a  tract  of  land  in  Maine,  and  he  could  find  no  person  that 
had  any  claim  to  it,  unless  it  belonged  to  the  heirs  of  Doctor  Pat- 
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napi ;  Black  said  he  would  give  Tyler  fifty  dollars  for  a  deed  of  the 
land  from  Tyler  and  his  wife ;  or,  if  they  would  give  him  fifty  dol- 
leurs,  he  would  tell  them  all  he  knew  about  the  land ;  they  came  to 
no  agreement  at  that  time,  but  separated  late  at  night ;  the  next 
morning  Black  said  he  had  concluded  to  make  Tyler  another  offer 
for  the  land ;  be  would  give  him  one  hundred  dollars  for  a  deed ;  I 
went  to  Doctor  Tyler,  told  what  Black  had  offered,  and  he  came  in 
and  concluded  to  take  it" 

Fourth.  To  the  fourth  interrogatory  he  saith :  "  The  inquiries  in 
the  first  part  of  this  interrogatory  were  not  made,  if  made  at  all, 
in  my  presence,  but  I  inferred  from  their  conversation  that  these  ^ 
questions  had  been  settled  before  I  came  into  the  room.  Black  rep- 
resented that  the  land  was  situated  in  a  township,  and  gave  the  num- 
ber of  the  township,  but  refused  to  name  the  county;  when  the  deed 
was  made,  he  directed  me  to  insert  a  difierent  number  from  that  he 
had  represented  in  the  previous  conversation  ;  he  either  represented 
that  the  township  in  which  the  land  was  situated  was  thirty-one,  and 
directed  me  to  insert  thirty-three  in  the  deed,  or  represented  thirty- 
three  as  the  number  of  the  township,  and  had  thirty-one  inserted  in 
the  deed,  but  which  I  cannot  now  recollect." 

Fifth.  To  the  fifth  interrogatory  he  saith :  ^'  That  Black  said  the 
land  was  holden,  if  held  at  all,  by  virtue  of  a  lottery  ticket,  the 
form  of  which  he  attempted  to  describe ;  it  was  made  of  pasteboard 
or  thick  paper,  as  I  understood ;  he  said  he  had  lately  seen  one  in 
the  hands  of  a  Mr.  Webster,  I  think,  but  I  am  not  certain  about  the 
name.  Black  said  he  had  made  many  inquiries  about  the  title  to 
this  land ;  he  had  been  to  Springfield,  Mass.,  and  other  places,  for 
this  purpose,  but  could  find  no  record  of  the  title  anywhere  ;  and  he 
did  not  suppose  there  was  any  deed  of  this  land  on  record,  but  that 
the  whole  claim  to  it  depended  upon  the  lottery  ticket,  and  that  alone." 

Sixth.  To  the  sixth  interrogatory  he  saith :  "  When  Tyler  in- 
quired how  many  acres  Doctor  Putnam  owned,  Black  answered, 
about  five  hundred." 

Seventh.  To  the  seventh  interrogatory  he  saith  :  "  Black  said  he 
had  a  claim  on  this  land  for  the  taxes  he  had  paid  on 
•  it ;  he  said  he  had  paid  taxes  on  this  land  twenty-eight  or  [  *  239  ] 
twenty-nine  years ;  think  he  said  twenty-nine  years ;  the 
amount  I  do  not  recollect,  if  he  stated  it ;  he  said  Tyler  must  pay  him 
the  amount  of  these  taxes,  and  twenty-five  per  cent,  interest,  at  all 
events,  before  he  could  avail  himself  of  any  title  to  this  land,  and  this 
he  required  in  addition  to  the  fifty  dollars  mentioned  in  my  answei 
to  the  third  interrogatory ;  he  said  he  would  have  the  land  sold  for 
taxes,  and  get  a  good  title." 
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Eighth.  To  the  eighth  interrogatory  he  saith :  "  I  do  not  recol- 
lect that  Black  represented  what  was  the  value  of  this  particular 
piece  of  land,  but  he  said  a  part  of  the  same  tract  had  been  sold  for 
twelve  and  a  half  cents  per  acre,  and  was  still  undivided ;  so  that  if 
Tyler  should  ever  be  able  to  find  and  get  possession  of  the  land,  he 
would  find  himself  an  owner  in  common  w^ith  others,  and  it  would 
become  necessary  for  him  to  get  a  division  before  he  could  do  any 
thing  with  the  land ;  he  said  a  road  had  been  or  would  be,  laid  out 
through  this  township,  which  would  much  increase  the  taxes ;  he  as- 
signed as  a  reason  why  he  wished  to  purchase  the  land,  that  another 
person  had  appeared  and  claimed  a  large  part  of  it,  and  he  thought 
it  was  best  for  him  to  be  looking  out  for  the  remainder ;  and  he  had 
traced  it  back  to  Doctor  Putnam,  and  had  not  found  that  he  had 
parted  with  his  title  ;  till  this  claim  was  made  to  a  part  of  the  land, 
he  had  supposed  he  was  in  quiet  possession,  and  that  the  claimants 
were  all  dead." 

Ninth.  To  the  ninth  interrogatory  he  saith :  ^  Black's  first  offer 
was  fifty  doUars,  and  he  did  not  vary  from  this  till  the  morning, 
when  he  offered  one  hundred  doUars ;  whether  he  professed  to  be 
libercd  or  not  I  do  not  recollect,  but  said  it  was  all  he  would  give  till 
the  morning." 

Tenth.  To  the  tenth  interrogatory  he  saith :  ^  Black  said  he  could 
have  had  the  land  sold  for  taxes,  and  obtained  a  title  that  way. 
I  asked  him  why  he  had  not  done  so ;  he  said  he  was  afiraid  other 
speculators  would  come  in  and  trouble  him,  or  get  the  land ;  I  think 
he  mentioned  Norcross," 

Eleventh.  To  the  eleventh  interrogatory  he  saith :  "  I  made  the 
deed  for  Tyler  and  his  wife  to  sign ;  when  I  commenced  writing  the 
deed.  Black  took  firom  his  pocket  a  memorandum,  and  dictated  to 
me  a  description  of  the  land,  and  caused  me  to  use  words  different 
from  th9se  I  should  have  used ;  he  then,  for  the  first  time,  gave  the 
name  of  the  county  in  which  the  land  is  situated,  and  the  number  of 
the  township,  which  was  different  from  the  number  he  had  before 
given,  as  I  have  before  stated  in  my  answer  to  the  fourth  interroga^ 
tory ;  and  he  directed  me  to  put  in  a  much  larger  sum  for  the  con- 
sideration in  the  deed  than  he  gave  Tyler,  which  I  did.'* 
[  *  240  ]  *  It  appeared  afterwards,  in  evidence,  that  the  deed  firom 
Parsons  to  Putnam  was  on  record  in  the  office  for  register- 
ing deeds  for  land  in  Hancock  county,  kept  in  the  town  of  Ellsworth ; 
and  it  also  appeared  that  Black  had  no  lien  upon  the  land  for  taxes 
paid  by  him. 

In  December,  1846,  Edward  Putnam  wrote  to  Tyler,  giving  an  ac- 
count of  Black's  visit  to  him,  and  his  ineffectual  efforts  to  purchase 
his  share  of  the  land. 
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In  June,  1847,  Tyler  and  wife  filed  their  bill  against  Black  in  the 
circuit  court  of  the  United  States  for  the  district  of  Maine.  It  set 
out  their  title ;  averred  their  entire  ignorance  of  it  until  informed  by 
Black ;  charged  that  he  had  deceived  them  by  false  representations 
as  to  their  title,  and  as  to  the  character,  quantity,  and  value  of  the 
land,  and  also  by  setting  up  false  pretensions  to  a  lien  upon  it  held 
by  him  on  account  of  his  having  paid  the  taxes.  The  bill  further 
charged  that  the  land  was  heavily  covered  with  timber,  which  could 
easily  be  carried  to  jnarket,  and  was  worth  twenty  thousand  dollars ; 
and  that,  confiding  in  the  firaudulent  representations  of  Black,  they 
had  been  induced  to  sell  it  for  the  grossly  inadequate  consideration 
of  one  hundred  dollars. 

In  October,  1849,  Black  filed  his  answer.  He  admitted  the  title 
of  the  complainants,  his  interview  with  them ;  their  allegation  to  him 
of  their  ignorance  respecting  their  title ;  his  agency  for  lands  in  the 
neighborhood ;  but  he  denied  ever  having  been  upon  that  particular 
lot,  or  that  he  had  caused  an  exploration  of  it  to  be  made,  or  that  he 
had  any  particular  knowledge  of  it ;  denied  that  he  had  ever  claimed 
to  have  a  title  or  lien  for  taxes  paid ;  averred  that  in  1844,  or  1845, 
he  accidentally  learned  that  Tilden,  (whom  he  had  supposed  to  be 
the  owner  of  the  whole  lot,  and  for  whom  he  had  been  the  agent,) 
was  the  owner  of  only  an  undivided  part,  and  that  thereupon  he  had 
examined  the  records  of  the  registry  of  deeds  for  Hancock  county, 
for  the  purpose  of  ascertaining  in  whom  the  title  was  vested,  but 
could  find  nothing  there  relative  to  it.  That  he  then  examined  a 
plan-book,  and  there  found  the  name  of  Zenos  Parsons,  Springfield, 
set  down  against  this  lot,  as  the  owner  of  it ;  that,  in  the  summer  of 
1846,  he  was  informed  by  Tilden  that  said  Parsons  conveyed  to  one 
Dr.  Putnam,  of  Charlestown,  a  part  of  this  lot. 

Both  the  bill  and  answer  contained  other  particulars,  which  it  is 
not  necessary  to  mention.  Much  evidence  was  taken  under  com- 
missions. 

At  September  term,  1849,  the  cause  came  up  for  hearing  upon  the 
bill,  answer,  pleadings,  and  evidence,  when  the  circuit  court  dismiBsed 
the  biU,  and  the  complainants  appealed  to  this  court 

In  the  argument  of  the  cause  here,  it  was  insisted  by  the 
counsel  *for  the  defendant  that  this  court  had  not  jurisdic-  [  *  241  ] 
tion,  as  it  did  not  appear  in  the  evidence  that  the  value  of 
the  land  in  controversy  was  enough  to  justify  the  appeal.  We  think 
otherwise ;  one  of  the  witnesses  gives  an  exaggerated  estimate,  and 
others  not  enough  to  enable  us  to  say  what  the  value  of  the  land  is  ; 
but  the  exploration  made  at  the  instance  of  the  complainantsi  satia* 

40* 
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fies  US  that  the  land  for  its  timber  alone,  if  it  had  no  other  uses,  is 
worth  more  than  two  thousand  dollars. 

K  we  look  too  at  its  value  at  the  time  when  Black  bargained  for 
it,  we  think  it  must  be  admitted  that  the  sum  which  he  offered^  and 
which  the  complainants  accepted  upon  his  representations,  was  an 
inadequate  price. 

But  the  ground  upon  which  we  shall  put  this  case  is,  that  the  de- 
fendant did  not  act  fairly  in  the  representations  made  by  him  to  the 
complainants  of  the  quantity  and  quality  of  the  land,  and  in  his 
statement  to  them  that  he  had  a  claim  upon  the  land  for  taxes,  which 
was  not  true.  The  quantity  of  the  land  is  larger  than  he  said  it 
was,  and  from  his  agency  for  the  owner  of  a  part  of  it  for  many 
years,  and  his  knowledge  how  the  title  was  acquired,  he  must  have 
known  what  the  grant  called  for.  In  representing  it  to  be  less,  he 
could  only  have  done  so  to  diminish,  in  the  view  of  the  complainants, 
its  value.  The  untruth  in  regard  to  his  claim  for  taxes,  without  any 
thing  else,  is  sufficient  for  us  to  cancel  the  deed  for  a  fraudulent  mis- 
representation. 

Stanwood's  testimony  has  been  given  in  detail,  because  it  corre- 
sponds with  the  averments  in  the  bill,  and  is  confirmed  in  all  essential 
particulars  by  the  admissions  of  the  defendant  in  his  answer,  espe- 
cially in  two,  which  we  think  decisive  of  the  decree  which  ought  to 
be  made  in  this  case.  Those  are  the  defendant's  repeated  misrepre* 
sentations,  made  at  different  times  and  to  dififerent  persons,  and  to 
these  complainants  when  he  was  bargaining  with  them  for  the  land, 
as  to  the  quantity,  and  his  misstatements  concerning  the  taxes  paid 
upon  it  by  his  father  and  himself  for  many  years,  especially  used  by 
him  to  the  complainant  as  an  inducement  for  him  to  sell  the  land 
for  the  small  sum  which  he  offered  for  it 

It  cannot  be  doubted  that  the  defendant  knew,  when  he  went  to 
Fairfield  to  buy  this  land,  where  he  learned  that  the  wife  of  this 
complainant  was  a  daughter  of  Aaron  Putnam,  that  he  knew  the 
tatter's  interest  in  the  Parsons  grant  exceeded  five  hundred  acres ; 
indeed,  that  he  positively  knew  it  could  not  be  short  of  twelve 
hundred  acres.  He  stated,  however,  to  Stanwood,  that  it  did  not  ex- 
ceed five  hundred ;  to  Louisa  Stanwood  the  same.  When  he  went 
to  Fairfield  to  buy  the  land,  he  said,  in  reply  to  Edward  Pui- 
[  *  242  ]  nam's  inquiry  as  to  the  number  of  acres,  *  that  he  did  not 
know  any  thing  about  the  amount  of  the  land,  that  he  did 
not  know  the  number  of  acres,  and  said  there  were  four  or  five  hun- 
dred acres.  Soule,  another  witness,  represents,  that  when  questioned 
concerning  the  quantity,  he  answered  that  he  did  not  know,  that 
there  was  probably  two  or  three  hundred  acres,  and  that  the  value 
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was  merely  nominaL  Phebe  Hendrick  says  that  Black  said,  that  the 
number  of  acres  might  be  two  hundred  and  fifty,  but  could  not  ex- 
ceed three  hundred  acres.  Mrs.  Soule  says  the  same.  These  state- 
ments are  so  inconsistent  with  the  narrative  given  by  Black  in  his 
answer  of  his  and  his  father's  agency  for  many  years,  for  TUden,  who 
was  the  owner  of  a  part  of  the  Parsons  grant,  for  which,  as  the  agent 
of  Tilden  they  had  paid  the  taxes  for  more  than  twenty-seven  years, 
that  it  must  be  concluded  he  concealed  and  misrepresented  the  quan- 
tity to  the  complainants  to  induce  them  to  sell.  He  states  that  he 
had  learned,  as  early  as'  February,  1846,  that  Tilden's  interest  in  the 
land  did  not  exceed  seven  hundred  and  seven  acres.  That  Tilden 
afterwards  told  him,  that  Parsons  had  conveyed  to  Putnam  a  part  of 
Uie  lot,  but  denies  that  he  had,  prior  to  November,  1846,  when  he 
went  to  have  the  deed  of  the  complainants  to  him  recorded,  any 
knowledge  that  Aaron  Putnam  was  the  owner  of  one  thousand  two 
hundred  acres  of  the  Parsons  lot  or  grant  Now  this  last  may  very 
well  be  so ;  but  whether  he  had  that  knowledge  or  not,  he  must  have 
misrepresented  as  to  the  quantity  of  the  land,  when  he  so  repeatedly 
undertook  to  speak  of  it  as  not  being  more  than  from  three  to  five 
hundred  acres.  It  is  not  the  less  a  misrepresentation  because  he  did 
not  know  how  much  Parsons  had  conveyed  to  Putnam.  He  under- 
took to  speak  of  it  as  if  he  did,  as  an  inducement  to  the  complainant 
to  sell  to  him,  and  in  that  way  misled  him  to  do  so. 

The  defendant's  answer  in  respect  to  the  averment  in  the  bill  of 
his  statement  to  them  of  the  payment  of  taxes  upon  this  land  is  eva- 
sive, and  directly  at  variance  with  the  proofs  in  the  cause.  He  states 
that  his  father  had  been  the  agent  for  the  owners  of  land  in  the  town- 
ship for  more  than  thirty  years,  and  that  he  had  been  his  associate  in 
.such  agencies  since  the  year  1833 ;  that  it  was  a  part  of  their  agency 
to  pay  the  taxes  assessed  on  the  land  under  their  care ;  that  the  taxes 
on  this  township  have,  during  all  the  time  of  their  agency  for  Tilden, 
been  paid  by  his  father  and  himself,  as  though  the  whole  of  said  lot- 
tery lot  had  been  the  property  of  Tilden,  and  that  he  did  not  know 
until  recently  that  Tilden  did  not  own  the  whole  of  it  And  in  what 
he  means  to  be  a  direct  denial  of  the  plaintiff's  bill  in  this  particular, 
he  denies  that  he  ever  claimed  any  title  to  the  land  by  virtue  of  a 
tax  sale  and  deed  therefor,  or  that  he  had  any  lien  on  the  same  for 
taxes  paid  by  himself,  but  that  he  told  them  that  he  might 
have  *  allowed  the  land  to  be  sold  for  taxes,  and  that  we,  [  *  243  ] 
meaning  his  father  and  himself,  had  paid  the  taxes  and 
ought  to  be  reimbursed  in  the  sums  so  paid,  with  such  interest  as 
the  law  aUowed  in  cases  where  land  was  sold  for  taxes,  which 
he  believed   to  be   twenty-five  per  c«9tit,  and  that   Tyler  replied 
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that  was  right,  and  that  whoever  owned  the  land  ought  to  pay 
them. 

The  proofs  in  the  cause,  of  the  use  which  he  made  of  this  payment 
of  taxes  is,  that  he  represented  to  the  complainant  when  bargaining 
for  the  land  that  he  had  a  claim  upon  the  land  for  the  taxes  he  had 
paid  for  twenty-eight  or  twenty-nine  years ;  that  Tyler  must  pay  him 
the  amount  of  the  taxes  and  twenty-five  per  cent  interest  before  he 
could  avail  himself  of  any  title  to  the  land,  and  this  he  required  in 
addition  to  the  fifty  dollars  which  he  asked,  for  the  information  he 
had  concerning  the  land,  for  which  he  would  tell  them  all  he  knew 
about  the  land.  This  is  a  part  of  Stanwood's  evidence.  Louisa 
Stanwood  testifies,  that  the  defendant  said,  that  Tyler  would  have  to 
pay  the  taxes  at  any  rate  before  he  conld  do  any  thing  with  the  land, 
and  he  could  go  home  and  have  the  land  sold  for  taxes  and  get  a 
good  title,  and  Tyler  would  never  be  the  wiser  for  it  To  Putnam 
he  said  the  taxes  he  had  paid  on  the  land  were  two  hundred  dollars 
or  over ;  that  he  claimed  a  lien  upon  the  land  on  account  of  it  Al- 
bert G.  Soule  says,  that  Black  stated,  having  ascertained  that  Ed- 
ward F.  Putnam  and  his  wife  were  heirs  to  a  quantity  of  land  in 
Maine,  which  came  by  their  grandfather.  Dr.  Putnam,  that  he  had 
come  to  get  a  conveyance  of  it ;  '^  that  he  had  paid  the  taxes  on  the 
land  for  twenty-seven  years,  and  he  wanted  either  that  they  should 
convey  to  him  their  interest,  or  refund  the  amount  which  he  had  paid 
for  taxes.  Being  asked  what  the  amount  was,  he  replied  he  did  not 
know,  but  thought  two  hundred  dollars.  He  was  ask^d  for  his  ac- 
count ;  he  answered  he  had  it  not  with  him.  Another  witness,  Phebe 
Hendrick,  says,  that  Black  said  be  had  paid  the  taxes  for  a  long  time, 
amounting  to  about  two  hundred  dollars.    Mrs.  Soule  repeats  the  same. 

We  have,  then,  from  these  witnesses,  a  confirmation  of  what  was 
said  by  Black  to  these  complainants  when  he  was  bargaining  with 
them  for  their  share  of  this  land.  His  object  evidently  was  to  in- 
duce them  to  take  his  small  offer  for  the  land  in*  consideration  of 
their  obligation  to  repay  him  taxes,  which  there  is  no  proof  in  the 
cause  he  ever  paid. 

In  the  two  particulars  stated,  we  think  the  entire  proceedings  of 
Black  in  this  transaction  were  inconsistent  with  fair  dealing,  and 
that  what  was  said  by  him,  both  as  respects  the  quantity  of  the 
land,  and  the  taxes  he  had  paid  upon  it,  amount  to  a  fraudulent 
misrepresentation,  entitling  the  complainant  to  the  relief  of  having 
the  deed  of  conveyance  to  Black  cancelled.     We  shall  direct  it  to  be 

done. 
(  •244]      •We  shall  direct  the  deed  firom  the  complainants  to 
the  defendant  to  be  cancelled,  and  that  the  defendant  recon* 
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vey  to  the  complainants  all  the  right,  title,  and  interest  acquired  of  hiir. 
from  them  in  said  land.  And  we  further  direct  that  an  account  shall 
be  taken  in  the  court  below  of  such  profits  as  the  defendant  may 
have  made  from  said  land,  and  that  he  shall  account  for  the  same  to 
the  complainants,  subject  to  a  deduction  therefrom  of  the  sum  of 
$100,  paid  by  the  defendant  to  the  complainants  as  the  consideration 
of  their  transfer  to  him  of  their  interest  in  the  land,  if  the  said  profits 
exceed  the  said  $100,  and  if  no  profits  have  been  made,  then  that 
the  complainants  repay  to  the  defendant  the  aforesaid  $100. 


John  Campbell,  William  Ellison,  George  Steece,  and  Hiram 
Campbell,  Plaintifis  in  Error,  v.  John  Doe,  ex  dem.  the  Trustees 
and  Treasurer  of  Original  Surveyed  Township,  No.  1,  in  Range 
No.  19,  &c 

IS  H.244. 

Under  the  act  of  May  20,  1826,  (4  Stats,  at  Large,  I79|)  granting  lands  for  the  support  of 
schools,  the  secretary  of  the  treasory  had  power  to  decide,  as  between  the  school  tmsteei 
for  a  township  and  one  claiming  under  a  private  entry,  whether  the  land  in  qaestion  had 
been  duly  selected  and  set  apart  for  the  schools  of  the  township ;  and  his  decision  was 
final. 

The  case  is  stated  in  the  opinion  of  the  court 
Ma/rsh,  for  the  plaintifE 
Vinton^  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *247  ] 
This  action  of  ejectment  is  here  on  a  writ  of  error  to  the 

supreme  court  of  Ohio,  under  the  25th  section  of  the  judiciary  act^ 
The  plaintiffs  in  error  claim  title  to  a  quarter  section  of  land  under 
an  entiy  made  with  the  register  of  the  land-office ;  the  defendants 
claim  the  same  as  reserved  for  school  purposes.  As  both  parties 
claim  under  an  act  of  congress,  either  is  entitled  to  a  writ  of  error 
to  have  the  judgment  against  the  right  asserted  revised  in  this  court 
By  the  act  of  the  20th  of  JVIay,  1826,  congress  gave  school  lands 
to  such  townships  and  fractional  townships  in  the  land  districts  of 
the  United  States  as  had  noi  been  provided  for,  to  be  selected  within 
such  townships  by  the  secretary  of  the  treasury,  out  of  any  unap* 
propriated  public  lands  within  the  land  district  in  which  the  township 
was  situated.  Under  that  act,  fractional  township  No.  1,  range  No 
19,  of  the  Chillicothe  land  district  of  Ohio,  was  entitled  to  160  acres 
of  land. 

*  On  the  24th  of  the  same  month  the  treasury  department  [  *  248  ] 
isBued  a  circular,  through  the  general  land-office,  to  the 

1 1  StatB.  at  Lai^i  85. 
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registers  of  the  different  land  districts,  directing  them  to  make  selec- 
tions of  the  lands  granted  and  return  a  list  to  the  general  land-office, 
for  the  approbation  of  the  secretary  of  the  treasury. 

The  register  of  the  Chillicothe  land  district  caused  to  be  selected 
the  southeast  quarter  of  section  No.  15,  township  2,  range  18,  the 
land  now  in  controversy.  A  return  of  this  selection  was  made  to 
the  general  land-office  the  23d  October,  1828.  This  return  contained 
other  tracts  not  made  as  required  by  the  law,  and  consequently  the 
list  was  returned  to  the  register  for  correction.  The  errors  being  cor^ 
rected  the  list  was  again  returned  to  the  general  land-office.  But 
afterwards,  in  1832,  a  circular  from  the  land-office  was  directed  to 
the  register,  accompanied  by  a  printed  form  and  directions,  so  that 
the  returns  of  lands  selected  should  be  uniform.  The  tracts  selected 
were  required  to  be  noted  and  reserved  from  sale.  Where  good  land 
could  not  be  procured  in  the  township,  the  selection  was  authorized 
to  be  made  in  the  nearest  adjacent  township  which  contained  good 
land.  The  land  above  selected  is  not  in  township  No.  1,  range  No. 
19,  nor  in  the  next  adjacent  township,  but  in  the  nearest  adjacent 
township  in  which  good  land  could  be  procured. 

In  pursuance  of  the  above  instruction,  the  register  withheld  the 
land  from  sale.  On  the  7th  March,  1833,  he  informed  the  commis- 
sioner that  "  some  of  the  selections  which  he  had  reported  were  half 
quarter  sections,  and  that  others  did  not  lie  "  either  in  the  township 
or  in  the  nearest  adjacent  township  where  good  land  exists,"  "  which 
are  not  in  accordance  with  the  general  rules  laid  down  in  the  com- 
missioner's last  circular ; "  and  he  says :  "  I  have  withheld  from  sale 
all  the  lands  selected  which  were  embraced  in  my  two  reports,"  and 
he  inquires  whether  the  fact  of  his  having  reported  them  takes  them 
out  of  the  general  rule  prescribed  for  his  government;  and  whether 
he  should  consider  all  the  selections  heretofore  made,  and  have  th^xi 
made  in  exact  conformity  to  the  instructions." 

In  answer  to  the  above,  the  commissioner  says :  "  on  the  subject 
of  the  school  lands,  selected  by  you  in  1831,  I  have  to  state  that,  as 
there  has  been  no  action  of  the  department  on  these  selections,  yon 
are  at  liberty  to  withdraw  them,  and  select  other  lands  in  their  stead, 
in  conformity  to  my  circular  of  the  30th  August,  1832." 

Under  this  letter,  it  seems,  the  register  permitted  Hamilton  to 
enter  the  land  in  controversy ;  but  no  other  school  land  was  selected 
in  lieu  of  it.  On  this  entry  being  made,  the  school  trustees 
[  •  249  ]  *  of  the  township  appealed  to  the  secretary  of  the  treasury, 
against  the  sale  of  the  land,  and  claimed  the  original  selec- 
tion. And  the  same  being  laid  before  the  secretary,  he  sanctioned 
and  confirmed  the  original  selection.  This  was  done  the  9th  Janu* 
ary,  1834. 
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The  decisioD  of  this  case  must  depend  upon  the  validity  of  Hamil- 
ton's entry.  He  had  fall  notice  that  the  quarter  section  had  been 
selected  for  school  purposes,  and  was  reserved  from  sale.  This  in- 
formation was  given  him  by  the  register  on  his  first  application  to 
enter  it.  He  then  endeavored  to  purchase  it  from  the  trustees. 
The  selection  of  that  tract  was  made,  at  first,  as  the  law  required, 
though  other  tracts  on  the  same  list  had  not  been  so  selected. 

The  entry  by  Hamilton  may  have  been  permitted  by  the  register, 
through  inadvertence  or  mistake.  This  supposition  is  at  least  as 
probable,  and  indeed  more  so,  than  that  he  withdrew  the  selection, 
and  failed  in  his  duty  to  select  another  tract  in  place  of  it.  But, 
in  whatever  light  this  may  be  viewed,  we  are  clear,  that  the  secretary 
of  the  treasury  had  the  power,  under  the  act  of  congress,  to  make 
the  selection ;  and  his  decision,  declaring  the  entry  of  Hamilton  in- 
valid, was,  under  the  circumstances,  conclusive.  This  tract,  selected 
by  the  secretary  under  the  act  of  1826,  "is  held  by  the  same  tenure, 
as  provided  in  the  second  section  of  that  act,  and  upon  the  same 
terms  for  the  support  of  schools,  in  such  township,  as  section  num- 
ber sixteen  is  held."  By  the  act  of  the  3d  March,  1803,^  it  is  declared 
that  lands  appropriated  for  schools,  shall  be  vested  in  the  legislature 
of  the  State  in  trust,  &c. ;  and  in  the  same  act  section  number  six- 
teen, in  each  township,  was  designated  for  school  purposes.  If,  there- 
fore, the  quarter  section  in  dispute  was  legally  selected  for  school 
purposes,  the  legal  title  became  vested  in  the  legislature  of  Ohio. 

The  general  duties  of  the  commissioner  of  the  general  land-office 
are  required  to  be  performed,  "  under  the  direction  of  the  head  of 
the  treasury  department"  And  where  a  duty  is  especially  enjoined 
on  the  secretary  of  the  treasury,  although  he  may  perform  it  through 
.the  commissioner  of  the  general  land-office,  who  may  well  be  pre- 
sumed to  act  under  his  authority  where  the  contrary  does  not  ap- 
pear ;  yet  where  the  secretary  has  interposed  and  decided  the  matter, 
as  in  the  case  under  consideration,  his  decision  must  be  considered 
as  the  only  one  under  the  law.  So  far,  then,  as  the  sanction  of  the 
secretary  was  given  to  the  appropriation  of  the  land  in  dispute,  to 
school  purposes,  it  must  be  considered  as  a  valid  appropriation. 

This  view  imposes  no  hardship  on  Hamilton,  as  he  had  notice 
of  the  tract  selected,  and  his  repeated  attempts  to  purchase 
the  •  same  land  cannot  be  favorably  considered  by  the  court.  [  *  250  ] 
Under  the  circumstances,  no  right  became  vested  in  him, 
by  reason  of  his  entry  of  the  land,  which  could  be  regarded  or  en- 
forced by  a  court  of  equity.  The  judgment  of  the  state  court  iSi 
therefore,  affirmed. 

1  2  StatB.  at  Large,  225. 
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John  Glenn  and  Charles  M.  Thruston,  Appellants,  v.  The  Unitbb 

States. 

13  H. S50. 

Thongh  the  commandant  of  the  port  of  New  Madrid,  in  npper  Loaisiana,  had  power,  as 
the  deputy  of  the  Spanish  governor  of  the  province,  to  enter  into  a  contract  to  grant 
lands  in  consideration  of  the  introduction  of  a  colony,  &c.,  and  though  the  facts  set  forth 
in  his  order  as  the  motives  of  the  agreement  must  he  taken  as  true,  yet,  before  the  grantee 
could  apply  for  a  title  in  form,  he  must,  according  to  the  laws  and  usages  of  Spain,  have 
complied  with  the  conditions  which  formed  the  consideration  of  the  grant ;  and  as  the 
United  States  have  succeeded  to  the  rights  and  duties  of  the  Spanish  crown,  teaching  this 
subject,  the  applicant,  who  has  failed  to  perform  those  conditions,  cannot  demand  a  title 
from  the  United  States,  under  the  act  of  May  S6, 1824,  (4  Stats,  at  Lai^,  52,)  revived  by 
the  act  of  June  17,  1844,  (5  Stats,  at  Laige,  676.) 

The  time  allowed  by  the  United  States  for  performance  of  such  conditions  in  grants  of 
this  character,  did  not  run  after  the  date  of  the  act  of  March  26,  1804,  (2  Stats,  at 
Large,  287,  i  14,)  and  it  was  competent  for  the  political  department  of  the  govemmeni 
thus  to  limit  the  time. 

Appeal  from  the  district  court  of  the  United  States  for  the  district 
of  Arkansas.     The  case  is  stated  in  the  opinion  of  the  court 

Webster  and  Johnson^  for  the  appellants. 

OriUenden^  (attorney-general,)  cofUrd. 

[  •  252  ]      *  Catron,  J.,  delivered  the  opinion  ot  the  court 

In  August,  1796,  James  Glamorgan  petitioned  Colonel 
Delassus,  then  acting  as  commandant  of  the  post  and  dependency 
of  New  Madrid,  for  a  grant  of  land  fronting  on  the  Mississippi 
River,  for  many  miles,  and  running  back  to  the  western  branches 
of  White  Biver,  including  a  section  of  country  equal  in  area  to 
536,904  arpens,  as  was  afterwards  ascertained  by  measurement. 
To  obtain  title  and  possession  of  this  large  quantity  of  land,  Gla- 
morgan represented,  that  he  was  a  merchant  residing  in  St  Louis; 
that  he  had  been  strongly  encouraged  by  the  governor-general  of  the 
province  of  TiOuisiana,  to  establish  a  manufactory  of  cordage,  fit  and 
proper  for  the  use  of  his  Spanish  majesty's  vessels,  and  especially 
for  the  necessities  of  the  Havana,  to  which  place  his  excellency  de- 
sired the  petitioner  to  export  the  cordage,  under  his,  the  governor- 
general's  protection ;  of  which  facts  the  commandant  was  advised, 
so  that  he  might  exercise  his  power  to  favor  an  enterprise  likely  to 
become  very  important  to  the  prosperity  of  the  dependency,  and 
very  lucrative  to  all  the  inhabitants  of  upper  Louisiana.  Further- 
more, that  the  petitioner,  Glamorgan,  was  then  connected  in  corre- 
spondence and  interest  with  a  powerful  house  in  Ganada,  which  might 
procure  for  him  a  sufficient  number  of  cultivators  to  teach 
[  *  253  ]  in  that   region    *the  manner  of   cultivating  hemp,   and 
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fabricating  it  into  various  kinds  of  cordage,  in  the  most  perfect 
manner,  so  as  thereby  to  respond  to  the  views  of  the  general  govern- 
ment, which  desired  the  proper  prosecution  of  this  enterprise  by  aU 
proper  and  honest  means  that  possibly  could  be  used,  in  order  to  ex- 
empt his  majesty  from  drawing  in  future  from  foreigners  this  article, 
so  important  for  the  equipment  of  his  vessels. 

Glamorgan  further  stated,  that,  ^<  it  is  with  this  hope,  that  the 
petitioner  has  actively  made  the  most  pressing  demands  to  obtain 
from  his  correspondents,  in  Montreal,  a  considerable  number  of 
people  proper  for  this  culture,  who  must  of  necessity  by  inducement 
be  attracted  hither,  although  at  this  moment  the  political  circum- 
stances of  Canada  appear  to  oppose  it;  but  in  more  favorable 
times  hereafter  this  object  may  undoubtedly  be  obtained.  Notwith- 
standing which,  the  petitioner  is  obli^d  to  assure  himself,  in  ad- 
vance, from  you,  Monsieur,  a  title,  which  may  guarantee  to  him  the 
proprietorship  of  a  quantity  of  arable  land,  proportioned  to  his  views, 
in  order  to  form  an  extensive  establishment,  as  soon  as  the  time 
shall  appear  feivorable  to  his  enterprise,  and  as  soon  as  his  corre- 
spondents shall  be  able,  without  compromitting  their  sense  of  duty, 
to  cause  to  emigrate  to  this  counlay  the  number  of  people  neces- 
sary to.  give  birth  to  this  culture,  so  much  desired  by  the  govern- 
ment" 

^  Considering,  Monsieur,  this  exposition  of  the  petitioner,  and  the 
particular  recommendations  of  his  excellency  the  governor-genered 
of  the  province,  the  petitioner  hopes  that  you  will  be  pleased  to 
grant  him  the  quantity  of  land  which  he  desires  to  obtain,  as  well 
in  order  to  favor  him,  the  execution  of  all  which  may  contribute  to 
the  future  success  of  his  project,  as  to  furnish  him  the  means  of 
attracting  hereafter  from  a  foreign  country  an  emigration  of  culti* 
vators,  which  may  not,  perhaps,  be  obtained  until  after  a  consider- 
able lapse  of  time,  and  upon  promises  of  rewards,  which  the  peti- 
tioner will  be  obliged  to  fulfil  in  their  favor." 

The  land  solicited  is  then  described ;  and  the  petitioner  proceeds 
to  set  forth  the  title  he  desires :  "  To  the  end  that  as  soon  as  it  may 
be  in  the  power  of  the  petitioner,  he  may  be  able  to  establish  and 
select,  in  the  tract  of  land  so  demanded,  those  portions  which  shall 
be  best  fitted  to  improve  (or  the  culture  of  hemp ;  because,  incw- 
much  as  a  great  tract  of  said  lands  is  now  drowned  in  swamps  and 
unimprovable  lowland,  making  it  impossible  to  fix  establishments  in 
its  whole  extent ;  all  to  be  done  that  the  petitioner  may  enjoy 
the  land,  and  dispose  of  it  always  as  a  property  belonging  to  him, 
his  heirs  or  assigns ;  and  also  may  distribute  them,  or  part  of  them, 
if  he  think  fit,  in  favor  of  such  person  or  persons  as  he  may  judge 
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[  *  254  ]  proper,  to  attain,  as  far  *  as  on  him  depends,  the  accom- 
plishment of  his  project;  and  the  petitioner  will  never  cease 
to  return  thanks  for  your  favors." 

To  this  demand  of  Glamorgan,  the  commandant  responded,  and 
proceeded  to  grant  as  follows  :  *'  Since,  by  the  exposition  contained 
in  this  petition,  the  means  of  the  petitioner  are  apparent  to  me,  and 
bis  new  connection  with  the  house  of  Todd,  which  will  be  able  to 
facilitate  to  him  the  accomplishment  of  the  enterprise  proposed,  the 
profit  whereof,  if  it  succeed,  will  redound  in  part  to  the  advantage 
of  this  remote  country,  miserable  on  account  of  its  small  actual 
population ;  and  I  giving  particular  attention  to  the  recommenda- 
tions which  Seiior  the  Baron  de  Carondelet,  governor-general  of 
these  provinces,  has  communicated  to  me,  when  he  thought  fit  to 
appoint  me  commandant  of, this  post  and  its  dependencies,  ^to  seek 
by  all  means  the  mode  of  increasing  the  population,  and  of  encour- 
aging agriculture  in  all  its  brcmches,  and  particularly  the  cultivation 
of  hemp,'  it  appearing  to  me  that  the  propositions  which  the  peti- 
tioner makes  are  conducive  to  the  attainment  of  this  last  recommen- 
dation. In  virtue  of  this,  I  concede  to  him,  for  him  and  his  heirs, 
the  tract  of  land  which  he  solicits,  in  the  place  and  with  the  same 
boundaries  that  he  prays  for,  provided  there  is  injury  to  ^o  one ; 
and  so  that  the  same  may  be  established,  he  shall  cause  a  survey  to 
be  made,  not  obliging  him  to  accomplish  this  immediately,  as  firom 
the  excessive  extent  of  space,  it  would  cause  him  great  expense,  if  it 
were  done  before  the  arrival  of  the  families,  which  he  is  bound  to 
cause  to  come  from  Canada,  but  so  that  on  their  arrival,  and  being 
put  in  possession,  it  shall  be  his  duty  to  secure  his  property,  by 
means  of  exercising  the  power  of  survey,  in  order  afterwards  that  he 
may  make  application  to  the  governor-general,  to  obtain  his  ap» 
proval  with  the  title  in  form  of  this  his  concession." 

By  various  conveyances,  the  foregoing  claim  was  vested  in  Glenn 
and  Thruston,  who  filed  their  petition  in  the  district  court  of  Arkan- 
sas, seeking  to  have  it  confirmed  according  to  the  act  of  1844.  They 
set  forth  Glamorgan's  application ;  the  commandant's  decree  thereon, 
and  the  mesne  conveyance. 

The  attorney  of  the  United  States  answered,  and,  among  othei 
grounds  of  defence  set  up,  alleged,  that  he  was  wholly  uninformed 
as  to  the  several  statements  and  allegations  contained  in  the  peti- 
tion ;  that  he  denied  the  said  statements  and  allegations,  and  re- 
quired full  proof  thereof;  as  well  as  of  all  other  matters  and  things 
necessary  or  material,  to  establish  the  validity  of  the  claim  of  said 
James  Glamorgan. 

On  these  issues  the  parties  went  to  triaL 
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The  petitioners  established  by  proof  that  Glamorgan's  applica- 
tion, and  the  governor's  decree  thereon,  were  genuine  ;  and 
•  also  proved  a  due  execution  of  the  several  conveyances  [  *  265  ] 
vesting  title  in  Glenn  and  Thruston.     No  other  evidence 
was  introduced  by  either  side.      The  district  court  dismissed  the  pe- 
tition ;  and  from  that  decree  an  appeal  was  prosecuted  to  this  court 

No  controversy  has  been  raised  drawing  in  question  the  validity 
of  the  mesne  conveyances ;  nor  do  we  suppose  there  is  any  difficulty 
in  locating  the  land  demanded  in  Glamorgan's  petition.  Primd 
faciCy  its  locality  is  sufficiently  described  to  authorize  a  survey  thereoi 
according  to  Spanish  usages. 

As  regards  the  commandant's  power  to  make  the  concession  to 
Glamorgan,  there  is  more  difficulty.  In  1796,  when  Delassus  was 
commandant  at  the  post  of  New  Madrid,  he  also  acted  as  sub- 
delegate  and  exercised  the  faculty  of  granting  concessions  for,  and 
ordering  surveys  of  land.  In  the  exercise  of  his  functions  he  was 
directly  subordinate  to  the  governor-general  at  New  Orleans ;  and 
acted  according  to  bis  instructions.  Nor  was  he  in  any  degree 
dependent  on  the  lieutenant-governor  of  Upper  Louisiana,  residing 
at  St  Louis ;  as  appears  by  a  tetter  of  August  26, 1799,  from  Mo- 
rales to  Delassus,  reciting  the  facts.  The  letter  is  found  in  docu- 
ment 12,  of  Senate  documents,  2d  session,  21st  congress,  p.  29,  and 
filed  as  evidence  by  Judge  Peck,  preparatory  to  his  trial  before  tiie 
senate  of  the  United  States. 

In  a  deposition  of  Delassus,  forming  part  of  the  documents  filed 
before  the  board  of  commissioners  for  Missouri,  in  1833,  and  after- 
wards returned  by  them  for  the  consideration  of  congress,  Delassus 
states  the  fact  that  he,  as  commandant  at  New  Madrid,  exercised 
the  powers  of  sub-delegate.  Doc.  No.  59,  p.  17,  H.  Bepts,  1st  ses- 
sion, 24th  congress. 

This  commandant's  powers  were,  therefore,  coextensive  with  those 
of  the  lieutenant-governor  at  St  Louis,  in  distributing  the  public 
domain.  Having  acted  under  the  governor-generfd,  to  whose  orders 
and  instructions  the  commandant  was  bound  to  conform,  it  becomes 
necessary  to  ascertain  what  these  instructions  were  in  the  present 
instance  ;  and  taking  the  facts  stated  in  Glamorgan's  memorial,  and 
in  Delassus's  decree  thereon,  to  be  true,  (as  we  are  compelled  to  do,) 
it  is  sufficiently  manifest,  as  we  think,  that  the  commandant  did 
stipulate  with  Glamorgan,  in  accordance  with  the  governor-general's 
instructions.  That  the  governor-general  had  power  thus  to  contract 
"was  held  by  this  court,  when  the  agreements  of  Maison  Rouge,  and 
Sastrop,  were  before  it  for  adjudication  ;  and  having  done  the  same 
through  his  deputy  in  this  instance,  the  acts  of  that  deputy  cannot 
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be  called  in   question,  on  the   assumption  that  he  exceeded  his 
powers. 

In  the  document  No.  59,  above  referred  to,  Delassus 
[  *  256  ]  states  *  what  his  practice  was,  in  giving  out  concessions. 
He  kept  no  books  in  which  .the  fact  was  recorded ;  all  he  did 
was  to  indorse  his  decree  on  the  petition,  and  return  it  to  the  party 
demanding  the  land ;  and  the  party  might  hand  it  to  the  surveyor, 
or  retain  it  at  his  option.  That  he,  Delassus,  believed  the  surveyor 
made  a  note  of  the  concession  of  record ;  but  whether  before  or  after 
the  survey  was  made,  he  knew  not,  as  that  matter  did  not  concern 
the  deponent  That  no  time  was  Umited  within  which  the  party 
was  bound  to  survey. 

Thus  it  appears  that  Glamorgan  got  the  paper  title  relied  on,  in 
the  ordinary  form,  and  which  he  retained  in  his  own  hands  until 
after  upper  Louisiana  was  delivered  to  the  United  States  in  March, 
1804.  No  possession  was  taken  of  the  land,  or  any  part  of  it;  nor 
was  it  surveyed  during  the  time  Spain  governed  the  country  ;  nor 
has  any  claimant  under  Glamorgan  ever  had  possession,  so  fax  as 
this  record  shows. 

The  surveys  produced  to  us  are  private  ones,  and  of  no  value  in 
support  of  the  claim.  And  this  brings  us  to  a  consideration  of  the 
mere  title  paper,  standing  alone.  On  its  true  meaning  this  contro- 
versy depends. 

1.  The  petition  of  Glamorgan,  and  Delassus's  decree  on  it,  must 
be  construed  together ;  there  being  a  proposition  to  do  certain  acts 
on  the  one  side,  and  an  acceptance  on  the  other,  limited  by  several 
Testrictions. 

2.  What  is  stated  in  either  paper  as  to  facts,  or  intent,  must  be 
taken  as  true. 

Such  are  the  rules  laid  down  in  Boisdore's  case,  11  How.  87,  and 
which  apply  here. 

The  country  was  vacant,  and  greatly  needed  population ;  which 
could  only  be  drawn  from  abroad ;  and  this  population  Glamorgan 
stipulated  that  he  would  supply,  and  establish  a  colony  from  Ganada 
on  the  land.  That  he  would  introduce  cultivators  of  hemp,  and 
artisans  skilled  in  the  manufacture  of  cordage;  and  would  grow 
hemp  and  make  cordage,  to  an  extent  so  large  as  to  be  of  national 
consequence. 

On  the  faith  of  these  promises  the  grant  was  made.  As  already 
stated,  no  step  was  taken  by  Glamorgan  to  perform  the  contract ;  all 
that  he  did  was  a  presentation  of  his  petition,  and  the  obtaining  of 
Delassus's  approval  and  decree  on  it  This  paper  he  retained  about 
thirteen  years,  when  it  was  assigned  to  Pierre  Ghoteau,  May  2, 1809, 
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by  a  deed  of  conveyance  for  the  land  claimed     In  view  of  these 
feicts,  several  legal  considerations  arise. 

It  was  held  in  Arredondo's  case,  6  Pet.  711,  that,  by  consenting 
to  be  sued,  the  United  States  had  submitted  to  judicial  action, 
and  considered  the  suit  as  of  a  purely  judicial  character, 
•which  the  courts  were  bound  to  decide  as  between  man  [  •257  ] 
and  man  litigating  the  same  subject-matter ;  and  that,  in 
thus  deciding,  the  courts  were  restricted  within  the  limits,  and  gov- 
erned by  the  rules  congress  had  prescribed.  The  principal  rules 
applicable  here,  are,  that  in  settling  the  question  of  validity  of  title, 
we  are  required,  by  the  act  of  1824,  to  proceed  in  conformity  with 
the  principles  of  justice ;  according  to  the  law  of  nations ;  the  stipu- 
lations of  the  treaty  by  which  the  country  was  acquired,  and  the 
proceedings  under  the  same ;  the  several  acts  of  congress  in  relation 
thereto ;  and  the  laws  and  ordinances  of  the  government  from  which 
the  claim  is  alleged  to  have  been  derived. 

When  deciding  according  to  the  law  of  nations,  and  the  stipula- 
tions of  the  treaty,  we  are  bound  to  hold,  that  such  title  as  Glamor- 
gan had  by  his  concession,  or  first  decree,  stood  secured  to  him  as 
private  property ;  and  that  the  claim  being  assignable,  the  complain- 
ants represent  Glamorgan.  And  this  brings  us  to  the  question  as 
to  what  right  was  acquired  by  the  concession,  according  to  the 
laws  and  ordinances  of  the  Spanish  colonial  government,  existing 
and  in  force  when  the  grant  was  made.  By  these,  the  commandant, 
Delassus,  had  authority  to  contract,  and  give  concessions,  and  make 
orders  of  survey,  by  first  decrees,  either  with  or  without  conditions ; 
as  this  court  held  in  the  case  of  Soulard  v.  The  United  States,  10 
Pet.  100 ;  provided  the  concession  was  founded  on  a  consideration 
nrimd  facie  good;  either  past,  when  the  concession  was  made,  or  to 
follow  in  future.  Here,  the  consideration  was  to  arise,  by  future 
performance,  on  the  part  of  the  grantee.  But,  it  is  insisted  that  for- 
asmuch as  a  title  vested  in  Glamorgan  by  the  grant  to  him,  even 
admitting  that  it  was  encumbered  with  conditions,  still,  as  their 
performance  was  to  happen  subsequent  to  the  vesting  of  the  es- 
tate, the  want  of  performance  could  only  be  taken  advantage  of 
by  a  proceeding  instituted  by  government  for  that  especial  pur- 
pose ;  nor  could  want  of  performance  be  set  up  as  a  defence,  in  this 
suit. 

If  the  premises  assumed  were  true,  the  conclusion  would  neces- 
sarily follow ;  and  Arredondo's  case  is  relied  on  in  support  of  this 
position,  and  as  governing  the  present  case.  That  proceeding  was 
founded  on  a  perfect  title,  having  every  sanction  the  Spanish  gov- 
ernment could  confer.     It  was  brought  before  the  courts  according 
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to  the  6th  section  of  the  act  of  May  23, 1828,'  which  embraced  per- 
fect titles,  and  was  only  applicable  to  suits  in  Florida. 

The  subsequent  condition  there  relied  on  to  annul  the  grant,  was 
rendered  immaterial,  and  perhaps  impossible,  by  the  grantor  himself, 
as  this  court  held ;  and  the  grantee  discharged  from  its  perform- 
ance. But  in  Glamorgan's  case,  the  conditions  to  occupy 
[  •  258  ]  •  and  cultivate  were  precedent  conditions ;  they  addressed 
themselves  to  the  governor-general,  and  their  performance 
was  required  in  advance.  Before  any  right  existed  in  Glamorgan 
to  apply  for  a  complete  title,  or  even  to  have  a  public  survey,  pre- 
paratory to  such  application,  he  was  bound  by  his  contract  to  estab- 
lish his  colony  on  the  land;  and  furthermore,  to  set  up  his  manufac- 
tory to  make  cordage,  and  to  supply  it  with  hemp  grown  on  the 
land,  unless  these  conditions  were  waived  on  the  part  of  the  Span- 
ish government.  And  as  we  are  called  on  by  the  complainants  to 
adjudge  the  validity  of  this  claim,  and  to  order  that  a  patent  shall 
issue  for  the  land,  in  the  name  of  the  United  States,  it  necessarily 
follows,  the  same  duty  is  imposed  on  us  that  would  have  devolved 
on  the  governor-general,  had  the  Spanish  government  continued  in 
Louisiana. 

By  the  Spanish  regulations,  Glamorgan  was  not  recognized  as 
owner  of  a  legal  title  without  the  further  act  of  the  king's  deputy, 
the  governor-general ;  or  the  intendant-general,  after  the  power  to 
make  perfect  grants  was  conferred  on  him.  Until  this  was  done, 
the  legal  title  remained  in  the  crown ;  and  the  same  rule  has  been 
applied  in  this  country ;  no  standing  can  be  aUowed  to  imperfect  and 
unrecognized  claims  in  the  ordinary  judicial  tribunals,  until  con- 
firmed either  by  congress  directly,  or  by  a  special  tribunal  constituted 
by  congress  for  that  purpose. 

For  our  opinion  more  at  large  on  this  subject,  we  refer  to  tiie  case 
of  Menard  v.  Massey,  8  How.  305,  306,  307. 

As  we  are  asked  to  decree  the  final  title,  and  bound  to  do  so,  in 
like  manner  that  the  Spanish  governor-general  or  intendant  was 
bound,  it  follows  we  may  refuse,  for  the  same  legal  reasons,  that 
they  could  refuse.  And  the  question  presented  is,  whether  we  are 
bound  to  refuse,  according  to  the  face  of  the  contract  sued  on,  and 
in  conformity  to  our  previous  decisions  in  other  cases,  depending  on 
similar  principles  ? 

Very  many  applications  made  for  perfect  titles  to  the  district 
courts,  under  the  act  of  1824,  have  been  resisted,  because  snbse* 
quent  conditions  had  not  been  complied  with :  First,  such  as  mill 
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grants  in  Florida,  where  the  usual  quantity  of  16,000  acres  was 
given  by  concession,  with  a  condition  that  the  mill  should  be  built 
within  a  specified  time :  Second,  where  grants  were  made  for  the 
purpose  of  cultivation,  and  no  cultivation  followed,  as  in  the  case  of 
Wiggins,  (14  Pet.  334,)  and  of  Boisdor^,  (11  How.  63 : )  Third, 
where,  by  the  concession,  parties  were  required  by  special  regula- 
tions to  levee  and  ditch  on  the  river's  front  in  lower  Louisiana. 
These  were  subsequent  conditions,  just  as  much  as  the  introduction 
of  a  colony  of  hemp-growers,  and  the  manufacture  of  cordage,  by 
Glamorgan;  and  yet,  no  one  has  ever  successfully  main- 
tained that  a  party  having  such  concession,  could  *  hold  the  [  *  259  ] 
land  and  obtain  a  perfect  title,  although  he  did  not  build  the 
mill,  nor  occupy  and  cultivate,  nor  levee  and  ditch,  founded  on  the 
assumption  that  performance  was  unnecessary.  In  all  these  cases,  it 
was  held  that  performance  was  a  condition  precedent  and  the  real 
equity,  on  which  a  favorable  decree  for  a  patent  could  be  founded, 
under  the  act  of  1824. 

K  Glamorgan's  concession  carries  with  it  conditions,  similar  in 
principle,  it  must  abide  by  this  settled  rule  of  decision.  This  de- 
pends on  the  true  meaning  of  his  contract  with  the  Spanish  authori- 
ties. He  agreed  to  establish  a  colony  by  introducing  a  foreign  popu- 
lation, and  to  grow  hemp  and  manufacture  cordage,  to  an  amount 
so  large  as  to  make  it  a  national  object.  By  these  promises  he  ob- 
tained a  concession  for  more  than  half  a  million  of  arpens  of  land. 
A  promise  of  performance  was  the  sole  ground  on  which  the  Span- 
ish commandant  made  the  concession;  and  actual  performance  was 
to  be  the  consideration  on  which  a  complete  title  could  issue. 

So  far  from  complying,  Glamorgan  never  took  a  single  step,  after 
the  agreement  was  made  ;  and  in  1809  sold  out  his  claim  on  specu- 
lation for  the  paltry  sum  of  fifteen  hundred  dollars.  Under  these 
circumstances,  we  are  called  upon  to  decide  in  his  favor,  according  to 
the  principles  of  justice ;  this  being  the  rule  prescribed  to  us  by  the 
act  of  1824,  and  the  Spanish  regulations.  To  hold  that  an  individ- 
ual should  have  decreed  to  him,  or  to  his  assignees,  a  domain  of 
land  more  than  equal  to  seven  hundred  square  miles,  for  no  better 
reason  than  that  he  had  the  ingenuity  to  induce  a  Spanish  com- 
mandant to  grant  the  concession,  founded  on  extravagant  promises, 
not  one  of  which  was  ever  complied  with,  would  shock  all  sense  of 
justice.  And  such  decision  would  be  equally  contrary  to  the  policy 
pursued  by  Spain,  which  was,  to  make  grants  for  the  purposes  of 
settlement  and  inhabitation,  and  not  to  the  end  of  mere  speculation* 
We  so  held  in  Boisdore's  case,  (11  How.  96,)  and  the  principle  ap- 
plies even  more  strongly  in  this  case  than  it  did  in  that ;  as  there. 
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Bomething  was  done  towards  compliance ;   and  here,  nothing  has 
been  attempted. 

The  remaining  ground  on  which  the  complainants  demand  a  con- 
firmation is  the  following :  <'  Because  if  the  concession  wsts  upon 
conditions  which  should  have  been  complied  with  in  order  to  vest 
the  estate  as  against  Spain,  whilst  the  conditions  were  practicable, 
and  might  have  been  performed  by  the  grantee,  the  estate  vested 
without  such  performance,  because  the  province  was  ceded  by  Spain 
before  the  time  for  performance  had  expired,  and  because  of  the 
change  of  government,  manners,  &c.,  consequent  on  that  cession." 

That  Glamorgan  could  take  no  step  after  the  change  of  govern- 
ment, is  not  open  to  controversy. 
[  •  260  ]  •By  the  14th  section  of  the  act  of  March  26, 1804,  which 
established  the  territories  of  Orleans  and  Louisiana,  Cla* 
morgan  was  prevented  from  doing  any  further  act  in  support  of  his 
title,  had  he  been  disposed  so  to  do.  He  was  positively  prohibited 
from  making  settlements  on  the  land,  or  making  a  survey  of  it,  under 
the  penalty  of  fine  and  imprisonment  But  no  advantage  resulted 
from  this  provision  to  claimants  whose  concessions  carried  with  them 
conditions  that  had  not  then  been  complied  with. 

The  1st  section  of  tiie  act  of  1824,  in  conformity  to  which  we 
are  now  exercising  jurisdiction,  limits  the  courts,  as  to  the  validity  of 
title  and  standing  of  the  various  claims,  to  the  condition  they  held 
before  the  10th  of  March,  1804. 

By  the  3d  article  of  the  treaty  of  cession '  by  which  Louisiana 
was  acquired,  it  was  stipulated  that  the  inhabitants  of  the  ceded 
country  should  be  admitted  as  soon  as  possible,  and  become  citizens 
of  the  United  States,  and  be  maintained  in  the  free  enjoyment  of 
their  property  in  the  mean  time.  But  no  time  was  provided  by  the 
treaty  within  which  conditions  appertaining  to  imperfect  grants  of 
land  might  be  performed ;  this  was  left  to  the  justice  and* discretion 
of  our  government ;  and  in  a  due  exercise  of  that  discretion,  the  acts 
of  1804  and  1824  were  passed ;  and  to  these  acts  of  congress,  the 
2d  section  of  the  act  of  1824  commands  us  to  conform. 

The  treaty  addressed  itself  to  the  political  department ;  and  up  to 
the  passing  of  the  act  of  1824,  that  department  alone  hEul  power  to 
perfect  titles,  and  administer  equities  to  claimants.  And  when 
judicial  cognizance  was  conferred  on  the  courts  of  justice  to  detei^ 
mine  questions  of  title  between  the  government  and  individuals,  the 
limits  of  that  jurisdiction  were  prescribed,  to  wit :  that  no  act  done 
by  the  Spanish  authorities,  or  by  an  individual  claimant,  after  the 
3d  day  of  March,  1804,  should  have  any  effect  on  the  title ;  but  that 
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its  yalidity  should  be  determined  according  to  its  condition  at  that 
date. 

All  claims  lying  within  the  territory  acquired  by  the  treaty  of  1803, 
which  have  been  brought  before  the  courts,  according  to  the  acts  of 
1824  and  1844,  have  been  compelled  to  abide  by  this  test;  great 
numbers  have  been  rejected,  because  the  conditions  of  occupation 
and  cultivation  had  not  been  complied  with  before  the  restraining  act 
of  1804  was  passed,  or  before  the  10th  day  of  March,  1804.  Nor 
have  the  claimants  under  Glamorgan  more  right  to  complain  than 
others ;  his  neglect  extended  through  nearly  eight  years,  during  the 
existence  of  the  Spanish  government ;  whereas  many  simUar  claims 
have  been  rejected,  where  the  neglect  was  not  half  so  long. 

If  Glamorgan  could  come  forward  because  of  the  prohibition,  and 
be  heard  to  excuse  himself  from  performing  the  onerous 
*  conditions  his  contract  imposed,  so  could  every  oth^  [  *  261  ] 
claimant  who  had  neither  taken  possession,  nor  in  any 
manner  complied  with  his  contract,  do  the  same ;  and  on  this  as* 
sumption,  concessions  issued  by  France  or  Spain  would  be  without 
condition,  and  a  simple  grant  of  the  land  described  in  the  paper. 
Its  genuineness,  and  proof  of  identity  of  the  land,  would  settle  the 
question  of  title. 

No  tribunal  has  ever  accorded  any  credence  to  this  claim;  two 
boards  of  commissioners  have  pronounced  it  invalid;  the  first  in 
1811,  and  the  second  in  1835*  The  latter  on  the  ground  that  the 
conditions  of  the  grant  had  not  been  complied  with.  By  this  decis- 
ion it  fell  into  the  mass  of  public  lands,  according  to  the  3d  section 
of  the  act  of  July  9, 1832,^  which  declares  that  the  lands  contained  in 
the  second  class  (being  those  rejected)  shall  be  subject  to  sale  as 
other  public  lands.  By  the  act  of  17th  June,  1844,  another  oppor- 
tunity was  afforded  to  apply  to  the  district  court  for  a  confirmation ; 
that  court  agreed  with  the  boards  of  commissioners,  and  again  declared 
the  claim  invalid,  because  the  conditions  had  not  been  complied  with, 
and  dismissed  the  petition ;  and  with  this  decree  we  concur. 

13  H.  261 ;  17  H.  548. 


The  Heirs  of   Don   Carlos  db  Vilemont,   Appellants,  v.  Thb 

United  States* 

18  H.  S61. 
The  prindples  of  the  preceding  case  applied  to  this  caae,  and  the  petition  dismissed. 

This  was  an  appeal  from  the  district  court  of  the  United  States 
£or  the  district  of  Arkansas. 
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Taylor i  for  the  appellants. 

Lawrence  and  OriUenden^  (attorney-general,)  contrd. 

[  *  266  ]      •  Catron,  J.,  delivered  the  opinion  of  the  court. 

The  heirs  of  Don  Carlos  de  Vilemont  filed  their  petition 
in  the  district  court  of  Arkansas,  to  have  a  confirmation  of  a  grant 
for  two  leagues  of  land  firont,  by  one  league  in  depth,  lying  on  the 
right  descending  bank  of  the  Mississippi,  at  a  place  called  the  Island 
del  Chicot,  distant  twenty-fiye  leagues  below  the  mouth  of  the 
Arkansas  River ;  the  cypress  swamp  of  the  island  being  called  for  as 
the  upper  boundary  of  said  tract. 

The  governor-general  granted  the  land  on  the  express  conditions, 
^  that  a  road  and  regular  clearing  be  made  in  the  peremptory  space 
of  one  year ;  and  this  concession  to  be  null,  if,  at  the  expiration  of 
three  years'  time,  the  said  land  shall  not  be  established  {  and  during 
which  time  it  cannot  be  alienated ;  under  which  conditions  the  plat 
and  certificate  of  survey  shall  be  made  out  and  remitted  to  me  in 
order  to  provide  the  interested  with  the  corresponding  title  in  form." 
The  concession  was  made  June  17, 1795.  No  possession  was  taken 
of  the  land  by  De  Vilemont,  nor  any  survey  made  or  demanded, 
during  the  existence  of  the  Spanish  government  The  petition  alleges 
that  possession  was  first  taken  in  1807 ;  and  as  an  excuse  for  the 
delay,  it  is  stated,  that  the  grantee  was  commandant  at  the  post  of 
Arkansas  up  to  the  end  of  the  year  1802,  and  confined  to  his  official 
duties  there;  and  2dly,  that  so  hostile  were  the  Indians  in  the 
neighborhood  of  the  land,  that  no  settlement  could  be  made  on  it. 
The  proof  shows  that  De  Vilemont  first  took  possession  in  1822  or 
1823.  The  2d  regulation  of  O'Reilly  of  1770,  required  that  roads 
should  be  made  and  kept  in  repair,  in  case  of  grants  fironting  on  ihe 
Mississippi  River;  and  that  grantees  should  be  bound  within  the 
term  of  three  years  to  dear  the  whole  front  of  their  lands  to  the 
depth  of  two  arpens ;  and,  in  default  of  fulfilling  these  conditions,  ihe 
land  claimed  should  revert  to  the  king's  domain ;  nor  should  pro- 
prietors alienate  until  after  three  years'  possession  was  held,  and 
until  the  conditions  were  entirely  folfilled.  In  this  instance  the  time 
was  restricted  to  one  year,  for  making  the  improvements  required  by 
the  regulations,  and  three  years  were  allowed  for  making  an  estab- 
lishment on  the  premises.  In  this  case  where  a  front  of  six  miles 
was  granted,  a  clearing  to  the  whole  extent  was  of  course  not  con- 
templated ;  yet  to  a  reasonable  extent  it  certainly  was ;  but  it  was 
undoubtedly  necessary,  that  an  establishment  should  be  made 
within  three  years — such  being  the  requirement  of  the  concesaion, 
in  concurrence  with  the  regulations. 
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The  act  of  March  26, 1804,^  prohibited  any  subsequent  entry  on 
the  land ;  and  declared  void  all  future  acts  done  to  the  end  of  obtain- 
ing a  perfect  title  even  by  an  actual  settler,  if  the  settlement 
was  not  made  before  the  20th  of  December,  1803 ;  •  De  [  *  267  ] 
Vilemont's  title  must  therefore  abide  by  its  condition  when 
the  act  of  1804  was  passed.  For  further  views  on  this  subject  we 
refer  to  our  opinion  expressed  on  Glamorgan's  title,  at  the  present 
term,  in  the  case  of  Glenn  and  Thruston  v.  The  United  States^ 
13  How.  260. 

We  are  asked  to  decree  a  title,  and  to  award  a  patent,  on  the 
same  grounds,  that  the  governor-general  of  Louisiana,  ot  the  intend* 
ant,  would  have  been  bound  to  do,  had  application  for  a  perfect  title 
been  made  during  the  existence  of  the  Spanish  colonial  government. 
The  only  consideration  on  which  such  title  could  have  been  foundedi 
was  inhabitation  and  cultivation,  either  by  De  Vilemont  himself,  or 
his  tenants ;  and  having  done  nothing  of  the  kind,  he  had  no  right  to 
a  title ;  nor  can  an  excuse  be  heard  that  hostility  from  Indians  pre- 
vented a  compliance  with  the  conditions  imposed,  as  Vilemont  took 
his  concession  subject  to  this  risk;  and  the  alleged  excuse  that  he 
was  commandant  of  the  post  of  Arkansas,  and  bound  to  be  con- 
stantly there  in  the  performance  of  his  official  duties,  is  still  more 
idle,  as  he  held  this  office  when  the  concession  was  made,  and  knew 
what  his  duties  were. 

The  petition  was  dismissed  by  the  district  court,  because  the  land 
claimed  could  not  be  located  by  survey.  The  concession  is  for  two 
leagues  front,  by  one  in  depth,  with  parallel  boundaries,  situate  at 
Chicot  Island ;  the  cypress  swamp  on  the  island  being  ihe  upper 
boundary.  Chicot  Island  is  represented  in  the  concession  as  being 
twenty-five  leagues  below  the  mouth  of  the  Arkansas  River.  The 
land  now  claimed  by  the  petition  is  represented  to  lie  five  leagues 
below  the  mouth  of  that  river,  at  a  place  known  as  Chicot  Point ; 
being  a  peninsula  included  in  a  sudden  bend,  and  surrounded  on 
three  sides  by  the  Mississippi  River. 

It  is  difficult  to  conceive  that  Chicot  Point,  lying  in  fact  nearly 
twenty-five  leagues  below  the  mouth  of  the  Arkansas,  is  the  Chicot 
Island  to  which  the  concession  refers ;  but  admitting  that  the  Point 
was  meant,  (which  we  believe  to  be  the  fact,)  still,  no  cypress  swamp 
is  found  there  to  locate  the  upper  boundary ;  nor  is  it  possible  to 
make  a  decree  fixing  any  one  side  line,  or  any  one  place  of  beginning, 
for  a  specific  tract  of  land. 

Our  opinion  is  that,  on  either  of  the  grounds  stated,  the  petition 
should  be  dismissed,  and  the  decree  below  affirmed. 

17  a  642;  18  H.  478;  28  U.  812. 


1  2  Stats,  at  Large,  283. 
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William  Neves  and  James  C  Neves,  Appellants,  v.  William  H. 
Scott  and  Thomas  N.  Beall,  Administrators  of  William  R 
Scott,  deceased,  and  George  W.  Rowell  and  Lawrence  G. 
Rowell,  Executors  of  Richard  Rowell,  deceased. 

13  H.  2e8. 

Tho  decision  in  this  case,  9  How.  196,  affirmed  and  explained. 

This  coart  is  not  boand  by  the  decision  of  a  state  conrt,  upon  a  qaestion  of  equity  law* 

The  case  is  stated  in  the  opinion  of  the  conrt. 

Johnson^  tor  the  appellants. 
Coxe,  contra. 

[  *  270  ]      *  Curtis,  J.,  delivered  the  opinion  of  the  conrt 

This  case  came  on  to  be  heard  at  the  December  term, 
1849,  and  was  argued  by  counsel.  The  decision  of  the  court  is 
reported  in  9  How.  196,  under  the  name  of  William  Neves  and  James 
C.  Neves,  appellants,  v.  William  F.  Scott  and  Richard  Rowell.  At 
the  present  term,  it  was  suggested  to  the  court,  that  at  the  time  when 
the  cause  was  argued  and  decided,  Richard  Rowell,  the  principal 
party  defendant  in  interest,  was  dead ;  and  thereupon  proceedings 
took  place  which  made  his  representatives  parties,  and  the  decree 
heretofore  entered  was  stricken  out,  the  cause  brought  forward,  and 
again  heard  at  the  present  term.  It  has  been  elaborately 
[  *  271  ]  and  ably  argued  upon  the  grounds*  on  which  it  was  rested 
at  the  former  hearing,  and  upon  one  additional  ground, 
which  will  first  be  adverted  to. 

It  appears  that  a  short  time  before  the  former  argument,  the  su- 
preme court  of  Georgia,  where  the  marriage  articles  in  question 
were  made,  and  the  parties  thereto  domiciled,  in  a  suit  between 
other  persons  claiming  a  separate  interest  under  these  articles,  had 
made  a  decision,  involving  an  equitable  title  like  that  passed  on  by 
this  court.  This  decision  was  not  made  known  to  us  at  the  former 
hearing;  and  the  respondent's  counsel  now  maintains  that  it  is 
binding  on  this  court,  as  an  authoritative  exposition  of  the  local  law 
of  Gteorgia,  by  the  highest  tribunal  of  that  State. 

To  appreciate  this  position,  it  is  necessary  to  ascertain  what  ques- 
tions have  been  decided  by  the  supreme  court  of  Greorgia,  and  are 
for  decision  by  this  court. 

By  reference  to  the  case  in  9  How.  196,  it  will  be  found  that  there 
were  two  questions  presented  to  this  court,  either  of  which  being 
decided  in  favor  of  the  complainant,  would  dispose  of  the  cause* 
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The  first  was,  whether  the  trusts  manifested  by  this  particular  in- 
strument, were  what  a  court  of  equity  deems  executed  trusts,  that 
is,  trusts  actually  defined  and  declared  and  in  the  view  of  a  court 
of  equity  created,  or  whether  a  court  of  equity  would  treat  the 
instrument  as  only  exhibiting  an  incomplete  intention  to  create  some 
trusts  at  a  then  future  period ;  and  the  second  being,  whether  the 
complsdnants,  as  collateral  heirs  of  one  of  the  settlers,  can  have  the 
aid  of  a  court  of  equity,  to  enforce  the  delivery  of  the  property  to 
them,  or  are  precluded  from  that  relief  by  the  fact  that  they  are  not 
issue  of  the  marriage ;  in  other  terms,  whether  by  the  rules  of  equity 
law  the  complainants  are  volunteers,  or  within  the  consideration  of 
the  articles.  No  question  has  arisen  concerning  any  statute  law  of 
Gieorgia ;  nor  was  it  then,  nor  is  it  now  suggested  that  any  word,  or 
phrase,  or  provision  of  the  articles,  ehotdd  bear  any  pecuUar  or  tech- 
nical  meaning,  by  reason  of  any  local  law,  or  custom.  Indeed,  the 
su^al  intentions  of  the  parties  are  so  plain,  that  no  doubt  has  been 
suggested  concerning  them ;  and  the  only  inquiry  in  either  court  has 
been,  how  far,  and  in  favor  of  what  parties,  a  court  of  equity  will 
lend  its  aid  to  carry  those  intentions  into  efiect  And,  accordingly, 
the  supreme  court  of  Greorgia,  as  well  as  this  court,  has  resorted  to 
the  decisions  of  the  high  court  of  chancery  in  England,  and  to  ap- 
proved writers  on  equity  jurisprudence,  as  affording  the  proper  guides 
to  a  correct  decision.  If,  according  to  sound  principles  of  the  law  of 
equity,  a  trust  existed,  or  the  complainants  have  an  equitable  right 
to  the  specific  performance  of  an  agreement  to  create  a  trust,  then 
the  relief  i>'  to  be  granted,  otherwise  it  is  to  be  refused. 

*  Such  being  the  nature  of  the  questions,  we  do  not  con-  [  *  272  ] 
aider  this  court  bound  by  the  decision  of  the  supreme  coort 
of  Gteoigia.  The  constitution  provides  that  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  in  equity  arising  between 
citizens  of  different  States.  Congress  has  duly  conferred  this  power 
upon  all  circuit  courts,  and  among  others  upon  that  of  the  district 
of  Georgia,  in  which  this  bill  was  filed,  and  the  same  power  is 
granted  by  the  constitution  .to  this  court  as  an  appellate  tribunal 

Wherever  a  case  in  equity  may  arise  and  be  determined,  under  the 
judicial  power  of  the  United  States,  the  same  principles  of  equity 
must  be  applied  to  it,  and  it  is  for  the  courts  of  the  United  States, 
and  for  this  court  in  the  last  resort,  to  decide  what  those  principles 
are,  and  to  apply  such  of  them,  to  each  particular  case,  as  they  may 
find  justly  applicable  thereto.  These  principles  may  make  part  of 
tbe  law  of  a  State,  or  they  may  have  been  modified  by  its  legisla- 
tion, or  usages,  or  they  may  never  have  existed  in  its  jurisprudence. 
Instances  of  each  kind  may  now  be  found  in  the  several  State& 
VOL.  XIX.  42 
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But  in  all  the  States,  the  equity  law,  recognized  by  the  constitution 
and  by  acts  of  congress,  and  modified  by  the  latter,  is  administered 
by  the  courts  of  the  United  States,  and  upon  appeal  by  this  court 

Such  has  long  been  the  settled  doctrine  of  this  court,  repeatedly 
and  steadily  affirmed  in  whatever  form  the  question  has  been  pre- 
sented. In  The  United  States  v.  Rowland,  4  Wheat  115,  Chief 
Justice  Marshall  said :  ^'  As  the  courts  of  the  Union  have  a  chancery 
jurisdiction  in  every  State,  and  the  judiciary  act  confers  the  same 
chancery  powers  on  all,  and  gives  the  same  rule  of  decision,  its  juris- 
diction in  Massachusetts  must  be  the  same  as  in  other  States."  So 
Mr.  Justice  Story,  in  Boyle  v.  Zacharie  et  al.  6  Pet.  658,  says :  "  The 
chancery  jurisdiction  given  by  the  constitution  and  laws  of  the 
United  States  is  the  same  in  all  the  States  of  the  Union,  and  the 
rules  of  decision  are  the  same  in  all."  See  also  Robinson  v.  Camp- 
bell, 3  Wheat.  222;  Livingston  v.  Story,  9  Pet  654;  Russell  v. 
Southard,  decided  at  the  present  term,  and  reported  in  12  How. 
139. 

But  while  we  do  not  consider  this  decision  of  the  supreme  court 
of  Georgia  a  binding  authority,  on  which  we  have  a  right  to  rest  our 
decision,  the  respect  we  entertain  for  that  learned  and  able  court,  has 
led  us  to  examine  its  opinion  with  great  care ;  and  although  we  find 
it  not  consistent  with  some  of  the  views  heretofore  taken  by  us  of 
one  of  the  questions  arising  under  this  marriage  settlement,  we  do 
not  find  that  the  ground  on  which  our  decision  was  actually  rested 
was  at  all  examined  by  that  learned  court  That  ground  is :  ^<  That 
the  deed  in  question  is  a  marriage  settlement,  complete  in 
[  •  273  ]  itself;  an  executed  trust,  which  •requires  only  to  be  obeyed 
and  fulfilled  by  those  standing  in  the  relation  of  trustees, 
for  the  benefit  of  the  cestuis  que  trusty  according  to  the  provisions  of 
the  settlement."  9  How.  211.  This  position  does  not  appear  to 
have  been  taken  by  the  counsel  for  the  complainants  in  the  supreme 
court  of  Georgia,  nor  is  it  noticed  by  the  court  in  its  opinion;  though 
it  is  conceded,  in  the  course  of  the  opinion,  that  while  "  courts  of 
equity  will  not  enforce  a  mere  gratuitous  gift,  or  a  mere  moral  obli- 
gation  or  voluntary  executory  trust,  it  is  otherwise,  of  course,  where 
the  trust  is  already  vested." 

On  the  former  argument  in  this  court  we  formed  the  opinion,  that 
the  instrument  in  question  did  completely  define  and  declare,  and  so 
did  create,  certain  trusts ;  that  they  were,  in  the  sense  of  a  court  of 
equity,  trusts  executed ;  that  the  complainants  were  cestuis  que  trust ; 
that  the  failure  to  interpose  trustees  to  hold  the  property  created  no 
difficulty,  each  party  to  the  settlement  being  regarded,  so  far  as  may 
be  necessary  to  effectuate  their  intent,  as  holding  their  several  estates 
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as  tnistees  for  the  uses  of  the  settlement ;  and  so  the  complainants 
were  entitled  to  the  relief  prayed. 

We  find  nothing  in  the  opinion  of  the  supreme  court  of  Georgia 
in  conflict  with  these  views,  because  we  do  not  find  they  were  there 
adverted  to ;  and  after  considering  the  elaborate  and  able  argument 
of  the  respondent's  counsel  at  this  term,  we  remain  satisfied  of  the 
correctness  of  our  opinion,  and  judgment  must  be  entered  accord- 

ingiy,  2  B.  499. 

William  W.  De  Forest,  George  F.  Thomas,  and  Robert  W. 
Rodman,  Plainti&  in  Error,  v.  Cornelius  W.  Lawrence,  late 
Collector  of  New  York. 

18  H.  S74. 

ThOQgli  generally,  the  name  by  which  an  article  is  known  in  commerce,  is  taken  to  indnde 
that  article  in  a  revenue  law,  yet,  by  a  course  of  legislation,  it  may  be  made  apparent  that 
congress  did  not  intend  to  include  a  particular  article  under  a  name,  which,  among  com* 
merdal  men,  would  include  it. 

This  principle  applied  to  dried  sheepskins,  having  the  wool  on,  under  the  act  of  Jaly  80, 
1846, 9  Stats,  at  Large,  42. 

The  case  is  stated  in  the  opinion  of  the  court. 

Schley y  for  the  plainti£&. 

OrUtendenj  (attorney-general,)  contrd. 

•Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  279  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  southern 
district  of  the  State  of  New  York. 

The  action  was  brought  by  the  plaintiffs  against  the  defendant,  the 
late  collector  of  the  port  of  New  York,  to  recover  back  an  excess  of 
duties  paid  under  protest  on  an  article  imported  from  Buenos  Ayres, 
described  in  the  invoices  and  entries  as  "  sheepskins."  The  importa- 
tions were  under  the  tariflF  act  of  1846.  The  article  was 
imported  with  the  wool  on  the  skins,  and  by  the  •instruc-  [  *  280  ] 
tions  of  the  secretary  of  the  treasury,  the  collector  was 
directed  to  cause  the  wool  to  be  estimated  and  appraised,  and  to  be 
charged  with  a  duty  of  thirty  per  cent  ad  valorem  under  schedule  C, 
and  five  per  cent  on  the  skin,  under  schedule  H.  The  plaintiffs 
daim  that  no  more  than  a  duty  of  five  per  cent  ad  valorem  should 
be  charged  upon  the  entire  article.  It  is  usually  described,  in  the 
invoices,  and  shipped  as  sheepskins,  and  known  in  trade  and  com- 
merce by  that  designation.  The  skin  is  in  the  same  condition  as 
when  tfi^Lcn  from  the  animal,  except  it  is  dried.    It  is  not  dressed. 
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The  court  below  charged  the  jary,  that  the  article  came  within 
neither  of  the  schedules  mentioned,  but  was  more  properly  a  non- 
enumerated  articlci  and  chargeable  with  a  duty  of  twenty  per 
cent,  ad  valorem.  And  judgment  was  rendered  in  the  case  accord- 
ingly. 

By  the  act  of  May  19, 1828,  4  Stats,  at  Large,  271,  §  2,  a  duty  is 
charged  upon  wool  imported  on  the  skin  ;  and  direction  is  given  to 
estimate  it  as  to  weight  and  value,  and  impose  the  same  duty  as  on 
other  imported  wool. 

A  similar  provision  is  found  in  the  act  of  July  14, 1832,  ibid.  584^ 
§  2,  and  also,  in  the  act  of  August  30, 1842,  5  ibid.  548. 

The  article  is  not  enumerated  according  to  its  previous  designa- 
tion in  the  revenue  laws  in  the  act  of  July  30, 1846,  Sess.  Laws,  68, 
and  of  course,  no  duty  is  specifically  charged  upon  it  in  that  act  as  in 
the  previous  acts.  But  it  is  claimed,  on  the  part  of  the  plaintiffs, 
that  it  falls  within  the  description  under  schedule  H.  "  raw  hides, 
and  skins  of  all  kinds,  whether  dried,  salted,  or  pickled,  not  other- 
wise provided  for,"  and  which  are  chargeable  only  with  a  duty  of 
five  per  cent,  ad  valorem. 

This  description  was  obviously  taken  from  the  act  of  1842,  §  5, 
para.  6,  <^  on  raw  hides  of  all  kinds,  whether  dried  or  salted,  five  per 
cent,  ad  valorem;  on  all  skins  pickled,  and  in  casks,  not  specified, 
twenty  per  cent,  ad  valorem!^ 

The  only  difference  between  this  act,  and  the  present  one  is,  that 
the  two  classes,  ^^  raw  hides,"  and  ^'  skins,"  are  now  ranged  in  one 
class,  and  the  duty  of  five  per  cent  charged  upon  each.  '^  Skins 
pickled,"  are  classed  with  ^<  raw  hides  dried  or  salted,"  which  latter 
article,  it  is  well  known,  is  extensively  imported  into  the  country  for 
the  purpose  of  being  manufBiotnred  into  leather,  and  the  duty  is 
fixed  at  a  low  rate  for  the  encouragement  of  the  manufacturer. 

In  this  same  act  of  1842,  it  will  be  remembered,  sheepskins,  im- 
ported with  the  wool  on,  were  charged  with  a  specific  duty,  the  same 
as  unmanufactured  wool,  thus  distinguishing  the  article  from  skins 
pickled,  referred  to  in  the  6th  paragraph  of  the  5th  section  of  that 

act. 
[  *  281  ]  *  We  have  no  doubt,  from  the  association  of  skins  witii 
raw  hides  in  the  act  of  1846,  in  connection  with  the  de* 
scription  and  classification  in  the  act  of  1842,  that  they  should  be 
regarded  as  an  article  imported,  like  raw  hides,  for  the  purpose  of 
being  manufactured,  and,  by  no  reasonable  construction,  can  be 
regarded  as  descriptive  of  the  article  in  question. 

The  argument  is  quite  as  strong,  and  we  think  stronger,  in  favor 
of  ranging  the  article  under  the  clause  in  schedule  E :  ^  skins  of  ttH 
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kinds,  not  otherwise  provided  for/'  and  which  is  chargeable  with  a 
duty  of  twenty  per  cent  ad  valorem. 

Neither  do  we  think  that  the  article  can  be  separated,  and  a  duty 
charged  separately  upon  the  estimated  quantity  of  the  wool,  and  upon 
the  skin,  according  to  the  rate  chargeable  upon  each.  This  w^ould 
be  the  introduction  of  a  principle  in  the  construction  of  the  revenue 
acts  heretofore  unknown,  and  which  has  no  countenance  in  the  pro- 
visions of  the  acts  themselves. 

The  20th  section  of  the  act  of  1842  looks  to  the  component  parts 
of  a  manufactured  article  of  two  or  more  materials  in  fixing  the  duty, 
but  does  not  separate  it,  and  charge  the  duty  on  each  part  according 
to  the  class  to  which  it  belongs.  It  assesses  the  duty  on  the  entire 
article  at  the  highest  rate  at  which  any  of  the  component  parts  might 
be  charged.  * 

It  is  difficult  also  to  say  to  what  length  this  principle,  if  admitted, 
must  be  carried  in  construing  these  acts.  It  could  not  consistently 
be  limited  to  the  article  in  question ;  for,  while  skins  dried  are  charged 
only  with  the  duty  of  five  per  cent,  ad  valorem^  ^^  hair  of  all  kinds  "  is 
chargeable  with  a  duty  of  ten  per  cent ;  and  the  same  rule  of  con- 
struction that  would  separate  the  sheepskin,  and  charge  a  duty  sepa- 
rately on  the  wool,  and  on  the  skin,  would  require  the  deerskin,  with 
the  hair  on,  to  be  separated,  and  the  duty  to  be  levied  on  each  part 
And  so,  in  respect  to  every  other  skin  dried,  salted,  or  pickled,  imported 
with  the  hair  on; 

It  is  true  that  in  the  acts  of  1828, 1832,  and  1842,  in  each  of  which 
a  specific  duly  was  charged  upon  the  wool  imported  on  sheepskins, 
the  appraisers  were  directed  to  estimate  the  weight  and  value,  for  the 
purpose  of  assessing  the  duiy.  But  the  article  was  not  divided,  as 
no  separate  duty  was  assessed  upon  the  skin  by  either  of  these  acts. 
The  act  of  1842  assessed  a  duty  upon  '^  skins  pickled  and  in  casks," 
but  skins  imported  with  the  wool  on,  when  separated  from  the  wool, 
would  not  fall  within  this  description.  The  whole  duty,  therefore, 
that  could  be  properly  assessed  upon  the  article  was  assessed  upon 
the  estimated  quantity  of  wool  imported  upon  it 

The  article  has  never  been  classed  in  any  of  the  tariff  acts  under 
the  designation  of  skins,  but  has  been  charged  always,  since 
*  it  came  under  the  notice  of  these  acts,  with  a  specific  duty.  [  *  282  ] 
It  has  been  thus  charged  since  the  act  of  1828  down  to  the 
present  act,  a  period  of  some  eighteen  years.  And,  although  it  has 
been  invoiced,  and  is  known  in  trade  and  commerce  by  the  designa- 
tion of  sheepskin  raw,  and  dried,  and  may,  generally  speaking,  be 
properly  ranged  under  the  denomination  of  skins,  as  a  class,  yet,  hav- 
ing a  known  designation  in  the  revenue  acts,  distinct  from  the  general 

42* 
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class  to  which  it  might  otherwise  be  assigned,  we  must  regard  the 
article  in  the  light  in  which  it  is  viewed  by  these  acts,  rather  than  in 
trade  and  commerce.  For,  when  congress,  in  legislating  on  the  sub- 
ject of  duties,  has  described  an  article  so  as  to  identify  it  by  a  given 
designation  for  revenue  purposes,  and  this  has  been  so  long  continued 
as  to  impress  on  it  a  particular  designation  as  an  article  of  import, 
then  it  must  be  treated  as  a  distinct  article,  whether  there  be  evidence 
that  it  is  so  known  in  commerce  or  not.  It  must  be  taken  as  thus 
known  in  the  sense  of  the  revenue  laws,  by  reason  of  the  legal  desig- 
nation given  to  it,  and  by  which  it  has  been  known  and  practised  on 
at  the  custom-house. 

It  is  but  fair  to  presume,  after  having  been  treated  by  the  law- 
makers for  a  considerable  length  of  time  as  an  article  known  by  this 
designation,  with  a  view  to  the  assessment  of  the  rate  of  duty  upon 
it,  that,  if  intended  to  be  charged  specifically,  or  by  enumeration,  the 
designation  by  which  it  was  known  to  them  would  have  been  nsed, 
instead  of  the  one  known  to  trade  and  commerce,  if  that  should  be 
different. 

The  3d  section  of  the  act  of  1846  enacts,  that  on  all  goods,  wares, 
and  merchandise,  not  specifically  provided  for  in  ihe  act,  a  duty  of 
twenty  per  cent  ad  valorem  shall  be  charged. 

Under  the  foregoing  view  of  the  law  of  the  case,  sheepskins  im- 
ported with  the  wool  on,  must  be  regarded  as  a  non-enumerated 
article,  and  fall  within  this  third  section. 

The  probability  is  that  the  enumeration  was  omitted  firom  an  over- 
sight, else  the  article  would  have  been  chargeable  with  a  duty  in  the 
way  provided  for  in  the  act  of  1842.  But,  having  been  omitted,  and 
not  specifically  provided  for,  it  necessarily  comes  within  the  section 
mentioned,  and  subject  to  a  duty  of  twenty  per  cent,  ad  valorem. 

We  are  of  opinion,  therefore,  the  judgment  of  the  court  below  was 
right,  and  should  be  affirmed. 


John  Walsh,  Edward  Walsh,  and  Dickinson  B.  Morbbobad, 
Owners  of  the  Steamboat  Iowa,  Appellants,  v,  Patrick  Bogkrs, 
Thomas  Sherlock,  John  B.  Simmons,  Edward  Montoobibrt, 
John  W.  Baker,  and  P.  A.  Anshute,  Claimants  of  the  Steam- 
boat Declaration,  her  Tackle,  Apparel,  and  Fumitore. 

13  H.  283. 
A  case  of  collision  on  the  MissiBsippi  River,  turning  whcllj  on  a  qaestion  offset. 

Fendall  and  ChiUor^  for  the  appellants. 
Badg'erj  contra. 
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Grier,  J.,  delivered  the  opinion  of  the  court 
This  case  presents  no  question  of  law  for  our  decision. 
As  is  usual  in  cases  of  collision,  each  party  makes  out  a  good  case 
by  the  testimony  of  the  pilot  and  crew  of  his  own  boat.  This  col- 
lision occurred,  also,  after  night;  and  although  the  night 
was  *  not  very  dark,  the  most  calm  spectator,  on  such  occa-  [  *  284  ] 
sions,  is  subject  to  great  illusions  as  to  the  motion  and 
position  of  the  respective  vessels.  The  attention  of  passengers  is 
also  seldom  given  to  the  subject  until  their  fears  are  excited ;  and  the 
danger  to  life  and  property  threatened  by  the  sudden  shock  of  the 
collision,  generally  renders  them  incapable  of  a  clear  apprehension  of 
what  passes  at  the  time,  or  a  distinct  recollection  of  what  preceded 
the  event  The  pilot  and  crew  of  each  boat  feel  bound  to  exonerate 
themselves  from  blame,  and  consequently  cannot  be  expected  to  give 
a  very  candid  statement  of  the  facts.  In  such  cases  the  oral  exami- 
nation of  witnesses  before  the  court,  with  a  stringent  cross-examina- 
tion by  skilful  counsel,  is  almost  the  only  method  of  eliciting  truth 
from  such  sources.  This  may  be  done  in  the  district  courts  and 
sometimes,  possibly,  on  appeal  to  the  circuit  court.  But  such  a  course 
of  sifting  out  the  truth  in  doubtful  cases  cannot  be  pursued  here. 
^We  are  disposed,  therefore,  to  require  that  the  appellant  should  be 
held  to  make  out  a  pretty  dear  case  of  mistake  in  the  court  below, 
before  he  should  expect  a  reversal  of  their  judgment  Raising  a  doubt 
on  contested  facts  is  not  sufficient  for  the  action  of  this  court  An 
appeal  should  not  be  a  mere  speculation  on  chances. 

It  is  admitted  in  this  case  that  if  the  story  told  by  the  libellants' 
finesses  is  true,  they  are  entitled  to  recover  the  value  of  their  boat 
It  is  admitted,  also,  that  if  the  facts  testified  by  the  respondents'  wit- 
nesses are  true,  the  appellants  ought  not  to  recover.  Their  several 
statements  cannot  be  reconciled ;  and  one  or  the  other  of  them  must 
be  false  in  all  its  material  allegations. 

The  libellants'  witnesses  testify  :  That  on  the  1st  of  October,  1847, 
about  8  o'clock  in  the  evening,  the  steamboat  Iowa  was  ascending 
the  River  Mississippi,  above  Morgan's  Bend,  on  a  voyage  from  New 
Orleans  to  St  Louis.     That  she  had  previously  landed  a  passenger 
about  two  miles  below  the  place  of  collision,  on  the  right  bank  of  the 
river.     That  she  then  crossed  the  river  to  the  left  bank,  and  was  pro- 
ceeding in  her  proper  place,  close  to  the  shore,  from  ten  to  twenty-five 
feet  from  it     That  The  Declaration  was  seen  coming  down  the  river 
tow^ards  The  Iowa.     That  The  Iowa  stopped  her  engine  a  minute 
before  the  collision.     The  Declaration  turned  towards  the  left  bank, 
and  ran  quartering  into  The  Iowa,  driving  her,  by  force  of  the  col- 
lision* against  the  shorci  where  she  sunk  immediately,  and  so  sud- 
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denly  that  one  of  the  passengers  was  drowned  in  his  berth.  In 
support  of  this  statement,  the  pilot,  the  captain,  fifteen  of  the  crew, 
and  five  passengers,  have  testified.  They  are  supported,  also,  by  two 
witnesses  on  the  right  bank,  who  testified  that  The  Iowa  crossed  the 
river  immediately  after  letting  out  the  passengers.  Without  criti- 
cizing these  depositions,  as  to  the  probability  of  the  facts 
[  •  286  ]  •  stated,  or  the  consistency  of  each  with  itself  and  the  others, 
we  shall  merely  state  the  opportunity  which  they  respec- 
tively had,  by  their  own  statements,  for  observing  the  material  facts 
to  which  they  have  testified.  The  pilot  and  five  of  the  crew  were, 
by  their  own  account,  in  a  situation  to  know  and  correctly  judge  of 
the  facts  to  which  they  have  testified.  The  captain  and  eleven  of 
the  crew  were  not ;  some  were  in  the  cabin,  some  in  the  social  hall, 
and  many  in  their  beds  asleep,  till  their  attention  was  aroused  by  the 
collision.  Yet,  whether  asleep  or  awake,  they  all  swear  as  positively 
to  the  relative  course  and  position  of  the  vessels  before  and  at  the 
time  of  the  collision,  as  those  who  were  in  a  situation  to  observe 
them. 

Of  the  five  passengers  who  corroborate  the  statement  of  the  crew, 
one  was  engaged  in  the  social  hall  playing  cards,  and  another  asleep 
in  his  berth,  till  aroused  by  the  collision ;  a  third  was  discredited  hy 
proof  of  his  declarations,  soon  after  the  occurrence,  that  the  pilot  of 
The  Iowa  was  drunk,  and  caused  the  collision  by  his  incapacity;  and 
a  fourth,  by  his  admission  that  he  expected  to  recover  sis  hundred 
dollars  lost  by  the  sinking  of  The  Iowa,  out  of  the  damages  to  be 
recovered  firom  the  defendants. 

On  the  contrary,  the  witnesses  for  the  respondents  swear  distinctly 
and  positively  to  the  following  statement  of  facts : — 

1.  That  The  Declaration  was  coming  down  the  river  in  the  middle 
of  the  channel,  rather  nearer  the  left  than  the  right  bank,  having  two 
or  more  companies  of  volunteers,  with  their  officers,  on  board  as 
passengers. 

2.  That  it  was  a  clear,  starlight  night,  and  that  the  decks  of  The 
Declaration  were  covered  with  passengers  in  a  situation  to  see  cor- 
rectly every  thing  that  occurred. 

3.  That  The  Iowa,  when  first  seen,  was  about  a  mile  ofi*,  coming 
up  the  right  shore  of  the  river,  and  had  not  yet  crossed  to  the  left. 

4.  That  when  The  Iowa  came  near,  or  somewhat  below  The 
Declaration,  she  turned  suddenly  across  the  river,  either  because  the 
boat  became  unmanageable  by  the  pilot  from  '^  smelling  a  bar,''  ch 
with  an  intention  to  cross  under  the  bows  of  The  Declaration. 

5.  That,  firom  the  course  pursued  by  The  Iowa,  she  threatened  to 
strike  the  wheel-house  of  The  Declaration ;  and  that,  to  avoid  this« 
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the  engine  of  The  Declaration  was  stopped,  and  afterwards  reversed, 
so  that  she  was  commencing  a  retrograde  movement  at  the  time  of 
the  collision. 

6.  That  The  Iowa  came  on  mider  a  fiill  head  of  steam,  and  im- 
pinged herself  against  the  bows  of  The  Declaration,  breaking  her 
flagstaii^  and  causing  the  death  of  one  of  the  soldiers  on  the 
deck. 

•7.  That  the  head  of  The  Declaration  was  turned  round  [  *  286  ] 
quartering  up  stream  by  force  of  the  collision,  and  that  The 
Iowa  continued  under  a  full  head  of  steam  till  she  struck  the  left 
bank  of  the  river,  and  there  sunk  in  a  few  minutes. 

Nineteen  of  the  crew  of  The  Declaration  were  examined.  Eleven 
of  them  were  in  a  situation  to  see  what  they  testify  to.  Eight 
others,  whose  attention  was  first  called  to  the  matter  by  the  stopping 
of  the  engine  and  backing  the  boat,  corroborate  the  others  as  to  that 
fact,  without  attempting  to  testify  to  facts  which  could  not  have 
come  under  their  personal  notice.  Their  statements  are  circumstan- 
tial, consistent,  and  probable,  while  those  detailed  by  appellants'  wit- 
nesses are  improbable  and  almost  incredible.  But  what  is  perfectiy 
conclusive  of  the  case,  is  the  fact  that  the  testimony  of  these  nine- 
teen witnesses,  who  may  be  supposed  to  be  under  the  usual  bias  on 
such  occasions,  is  completely  corroborated  by  that  of  seventy  of  the 
passengers.  Fifty-four  of  these  were  standing  on  the  decks,  or  other 
parts  of  the  vessel,  where  they  had  a  full  view  of  the  whole  trans- 
action, from  the  time  that  the  boats  came  vdthin  sight  of  each  other, 
till  The  Iowa  sunk  to  the  bottom.  They  all  concur  in  swearing 
positively  to  the  facts  we  have  stated,  and  that  they  could  not  be 
mistaken.  The  remaining  sixteen  corroborate  them  as  to  the  stop- 
ping and  backing  of  the  engine  of  The  Declaration,  and  the  position 
of  the  boats  immediately  after  the  collision. 

If  confidence  can  be  placed  in  human  testimony,  it  is  plain  that 
the  libeUants  are  not  entitied  to  the  judgment  of  the  court  in  their 
favor. 

Indeed,  the  only  argument  which  has  been  urged  against  this  over- 
whelming mass  of  testimony  is,  that  the  numerous  witnesses  of 
respondents  coincide  so  completely  in  all  the  circumstances  and  facts 
related,  not  only  in  their  order  of  narration,  but  in  their  language  and 
phraseology,  that  it  leads  to  the  suspicion  of  a  factitious  story,  got 
up  after  consultation.  But  the  number  of  the  witnesses,  the  respect- 
ability and  standing  of  many  of  them,  the  fact  that  their  testimony 
was  taken  at  difierent  times,  by  different  commissioners,  at  different 
places,  leaves  no  room  for  such  an  imputation.  The  coincidence  of 
statement  and  similarity  of  language  and  expression  may  weU  have 
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arisen  from  the  fact  that  their  testimony  was  taken  under  the  act  of 
congress,  ex  partem  without  cross-examination,  and  probably  by  an 
agent  who  had  the  same  stereotyped  leading  questions  put  to  each 
of  the  witnesses  in  the  same  sequence  and  in  the  same  words. 

While  we  are  on  this  subject,  it  will  not  be  improper  to  remark, 
that  when  the  act  of  congress   of  1789^  was  passed,  permitting 

ex  parte  depositions,  without  notice,  to  be  taken  where 
[  *  287  ]  •  the  witness  resides  more  than  a  hundred  miles  from  the 

place  of  trial,  such  a  provision  may  have  been  necessary. 
It  then  required  nearly  as  much  time,  labor,  and  expense  to  travel 
one  hundred  miles  as  it  does  now  to  travel  one  thousand.  Now, 
testimony  may  be  taken  and  returned  from  California,  or  any  part 
of  Europe,  on  commission,  in  two  or  three  months,  and  in  any  of  the 
States  east  of  the  Rocky  Mountains  in  two  or  three  weeks.  There 
is  now  seldom  any  necessity  for  having  recourse  to  this  mode  of  tak* 
ing  testimony.  Besides,  it  is  contrary  to  the  course  of  the  common 
law ;  and,  except  in  cases  of  mere  formal  proof,  (such  as  the  signa- 
ture or  execution  of  an  instrument  of  writing,)  or  of  some  isolated 
fact,  (such  as  demand  of  a  bill,  or  notice  to  an  indorser,)  testimony 
thus  taken  is  liable  to  great  abuse.  At  best,  it  is  calculated  to  elicit 
only  such  a  partial  statement  of  the  truth  as  may  have  the  effect  of 
entire  falsehood.  The  person  who  prepares  the  witness  and  exam- 
ines him,  can  generally  have  just  so  much  or  so  little  of  the  truth,  or 
such  a  version  of  it,  as  will  suit  his  case.  In  closely  contested  cases 
of  fact,  testimony  thus  obtained  must  always  be  unsatisfactory  and 
liable  to  suspicion,  especially  if  the  party  has  had  time  and  oppor- 
tunity to  take  it  in  the  regular  way.  This  provision  of  the  act  of 
congress  should  never  be  resorted  to  unless  in  circumstances  of  abso- 
lute necessity,  or  in  the  excepted  cases  we  have  just  mentioned. 
Let  the  judgment  of  the  circuit  court  be  affirmed. 

20  H.  296;  7  Wal.  196. 


Washington  and  Sanders  Taylor,  Plaintiff  in  Enror,  v.  John  Dob, 

ex  dem.  Austin  Miller. 

13  H.  287. 

Where  a  judgment  lien  existed  on  land  at  the  time  of  its  seiznre  and  sale  on  the  execvtioD, 
and,  under  the  law  of  Mississippi,  an  appraisement  and  suspension  of  proceedings  took 
place,  and  the  debtor  died  before  the  issue  of  a  venditioai  ezpt not,  under  which  the  laad 
was  sold  to  satisfy  the  execution.  Held^  1.  That  the  appraisement,  &c,  did  not  displace  the 
lien.  2.  That  the  sale  upon  the  venditioni  exponas  was  merely  a  continuation  of  the  pro* 
ccedings  under  the  execution  begun  in  his  lifetime.  8.  That  his  death,  after  the  teste  of 
the  execution,  and  the  seizure  of  the  land  thereon,  did  not  reader  a  fetmt  fiaaoM  neoessaiy, 
and  the  levy  and  sale  were  regular  and  legal. 

*  1  Stats,  at  Large,  88. 
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The  case  is  stated  in  the  opinion  of  the  court 

Volney  E,  Hotoardj  for  the  plaintifib. 

Vinton  and  Stanton^  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  conrt.  [  *  290  ] 

This  was  an  action  of  ejectment,  instituted  in  the  court 
below  by  the  plaintiff,  a  citizen  and  inhabitant  of  the  State  of  Ten** 
nessee,  against  the  defendants,  citizens  and  inhabitants  of  the  State 
of  Mississippi ;  and  the  facts  proved  in  the  cause,  and  about  which 
there  appears  to  have  been  no  contrariety  of  opinion,  were  to  the 
following  effect.  That  the  plaintiff  and  the  defendants  derived  their 
titles  from  one  William  Crane,  who  was  at  one  time  seized  and  pos- 
sessed of  the  demised  premises.  That  being  so  seized  and  possessed. 
Crane  conveyed  the  land,  on  the  21st  of  September,  1840,  to  one 
Pitser  Miller,  for  the  purpose  of  securing  a  debt  in  said  conveyance 
mentioned;  that  this  deed  from  Crane,  e^ter  having  been  proved,  was 
delivered  to  the  probate  clerk  of  the  county  wherein  the  land  was 
situated,  on  the  7th  day  of  December,  1840,  and  was  on 
that  day  recorded.  That  'this  land  was  afterwards  duly  [  *  291  ] 
advertised  for  sale  under  the  trust  above  mentioned,  was 
regularly  sold  in  pursuance  thereof,  by  the  trustee,  on  the  20th  day 
of  April,  1843,  to  the  lessor  'of  the  plaintiff,  for  the  sum  of  $1,000, 
and  conveyed  to  him  by  the  trustee  by  deed  which  was  acknowl- 
edged and  recorded  on  the  day  and  in  the  year  last  mentioned.  That 
the  defendants  were  in  possession  of  the  demised  premises  at  the 
commencement  of  this  action,  and  that  the  land  in  dispute  was.  worth 
$4,000. 

The  defendants  then  proved,  that  on  the  17th  of  November,  1840, 
a  judgment  was  recovered  in  the  circuit  court  of  the  county  in  which 
the  demised  premises  are  situated,  against  the  said  Crane,  for  the 
sum  of  $6,000 ;  that,  on  this  judgment,  an  execution  was  sued  out 
against  the  goods  and  chattels,  lands  and  tenements,  of  the  said  Crane, 
returnable  to  the  first  Monday  in  June,  1841,  which  execution  on  the 
same  day  on  which  it  was  sued,  came  to  the  hands  of  the  sheriff 
of  the  county,  and  was  by  him  levied  on  the  land  in  controversy  on 
the  16th  of  April,  1841.  That  thereupon  the  said  Crane  claimed  the 
benefit  of  the  valuation  law  of  Mississippi,  and  in  pursuance  of  that 
law,  the  land  was  valued  at  $6,000,  and  that  being  after  such  valua- 
tion advertised  and  offered  for  sale,  and  two  thirds  of  the  appraised 
value  not  having  been  offered  for  the  said  land,  the  execution  and 
papers  connected  therewith  were  returned  to  the  clerk's  office  of  the 
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court  of  the  county,  according  to  law ;  that  after  the  expiratioa  of 
twelve  months,  namely,  on  the  30th  of  May,  1842,  a  writ  of  venditiom 
exponas,  tested  on  the  Ist  Monday  in  March.  1842,  was  sued  out  by 
the  clerk  of  the  county  aforesaid,  directed  to  the  sheriff  of  said  county, 
commanding  him  to  sell  the  land  which  had  been  levied  upon,  and 
on  which  the  appraisement  and  suspension  had  been  taken,  as  before 
set  out ;  that,  by  virtue  of  this  writ  of  venditioni  exponas^  the  said 
sheriif,  after  duly  advertising  the  land,  sold  the  same  on  the  17th  day 
of  August,  1842,  when  the  defendants  became  the  purchasers  thereof^ 
at  the  price  of  $800,  and  having  paid  the  purchase-money,  the  sheriff 
conveyed  to  them  the  said  land  by  a  deed  in  due  form  of  law,  which 
was  acknowledged  and  recorded  on  the  17th  of  August,  1842,  the 
date  of  the  said  deed ;  that  under  this  deed  the  defendants  were  in 
possession  of,  and  claimed  title  to,  the  land  in  question. 

The  plaintiffs'  lessor  then  proved  that  Crane,  upon  an  execution 
against  whom  the  land  had  been  seized,  and  at  whose  instance  that 
execution  had  been  stayed  under  the  provisions  of  the  statute,  departed 
this  life  on  the  20th  of  February,  1842,  during  the  twelve  months' 
suspension  of  the  proceedings  on  that  process,  and  before  the 
[  *  292  ]  test  and  suing  out  of  the  venditioni  *  exponas  imder  which 
the  land  had  been  sold,  and  purchased  by  the  tenants  in 
possession. 

Upon  the  foregoing  facts,  the  judge  charged  the  jury,  that  if  they 
believed  from  the  evidence,  the  venditioni  exponas,  by  virtue  of  which 
the  land  in  controversy  was  sold,  and  under  which  the  defendants 
became  the  purchasers  thereof,  had  been  sued  out  and  tested  after 
the  death  of  Crane,  and  without  a  revival  of  the  judgment  by  scire 
facias,  then  the  sale  and  purchase  were  void,  and  conferred  no  title 
on  the  tenants  in  possession. 

With  reference  to  the  proofs  in  this  case,  and  tiie  charge  pronounced 
thereon  by  the  court  below,  a  single  question  only  has  been  discussed 
by  the  counsel,  and  it  is  certainly  that  which  must  be  decisive  upon 
the  judgment  of  this  court,  namely,  the  question  involving  the  validity 
of  the  proceedings  upon  the  judgment  against  Crane,  and  the  legal 
consequences  flowing  from  those  proceedings.  By  the  statute  of 
Mississippi,  vide  Howard  &  Hutchinson's  Collection,  c.  34,  §  5,  p. 
344,  deeds  of  trust  and  mortgages,  are  valid  as  against  creditors  and 
purchasers,  only  from  the  period  at  which  they  are  delivered  to  the 
proper  recording  officer.  By  the  law  of  the  same  State,  vide  How. 
&  Hutch,  c.  47,  §  43,  p.  621,  a  judgment  propria  vigore  operates  a 
lien  upon  all  the  property  of  a  defendant  from  the  time  that  it  is  ren- 
dered. 

The  trust  deed  from  Crane  to  Pitser  Miller,  not  having  been  re* 
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oorded  until  after  the  judgment  against  Crane,  and  the  sale  under  the 
trust  not  having  been  made  until  after  the  lapse  of  more  than  three 
years  from  the  judgment,  and  not  until  two  years  after  the  levy  of 
the  execution  upon  the  lands  under  that  judgment,  the  title  derived 
from  the  sale  and  conveyance  by  the  trustee,  must,  by  the  operation  of 
the  statutes  above  cited,  be  inevitably  postponed  to  the  rights  of  the 
claimant  under  the  judgment,  unless  the  latter,  with  the  proceedings 
had  thereon,  can  have  been  rendered  null  by  some  vice'  or  irregularity 
which  deprived  them  of  legal  validity. 

It  is  insisted,  for  the  lessor  of  the  plaintiff,  that  such  vice  and  irreg- 
ularity are  manifested  by  the  facts  which  controUed  the  charge  of  the 
judge  of  the  court  below,  namely,  the  suing  forth  of  the  venditioni 
exponas  and  the  proceedings  upon  that  process,  after  the  death  of  the 
defendant  in  that  judgment,  and  without  any  revival  thereof  against 
the  representative  of  tiiat  defendant. 

In  considering  the  objection  thus  urged,  it  must  be  taken  as  a  con^ 
cessum  on  all  sides,  that,  by  the  law  of  Mississippi,  the  judgment 
against  Crane  operated  as  a  lien  on  his  land,  and  that  by  the  execu- 
tion and  levy,  the  fruits  of  that  judgment,  the  lien  bad  at- 
tached particularly  and  specifically  upon  the  subject  of  *  its  [  *  293  ] 
operation.  So  far  then  as  the  rights  of  the  parties  to  the 
judgment  and  the  subject-matter  to  be  affected  by  those  rights  were 
concerned,  every  thing  was  determined ;  all  controversy  was  closed. 
The  law  had  taken  the  subject  entirely  to  itself,  to  be  applied  by  its 
own  authority  and  its  own  rules.  Did  the  indulgence  of  appraise- 
ment, and  the  temporary  suspension  allowed  in  a  certain  predicament 
to  the  debtor,  alter  the  rights  or  obligations  of  the  parties,  or  change 
the  stcUuSi  or  liability,  or  appropriation,  of  the  subject  which  the  law 
had  abready  taken  by  its  own  hands  ?  To  admit  of  any  conclusions 
like  these,  would  be  to  open  again  controversies  already  closed,  and 
to  vmrest  from  the  fiat  of  the  law,  the  subjects  it  had  specially  and  ab- 
solutely applied.  The  privilege  of  appraisement  and  suspension  wan 
in  itself  a  great  indulgence ;  it  would  become  an  opprobrium  to  justice, 
if  it  could  be  converted  into  a  means  of  abrogating  rights  which  she 
had  expressly  and  deliberately  conferred.  The  appraisement  and 
suspension  wrought  no  change  in  the  relative  position  of  the  parties, 
it  neither  released  nor  weakened  the  hold  taken  by  the  law  on  the 
subject,  but  only  completed  the  proceedings  on  the  conditions  which 
the  statute  had  prescribed,  the  operation  it  had  begun,  and  which  it 
had  the  regular  authority  to  fulfiL  We  regard  the  venditioni  exponas 
in  this  case  merely  as  a  continuation  and  completion  of  the  previous 
execution  by  which  the  property  had  been  appropriated,  and  was  still 
in  the  custody  of  the  law,  and  not  as  a  separate,  independent,  much 
VOL.  XIX.  43 
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less  an  original  proceeding,  the  offspring  or  result  of  a  distinct  and 
farther  adjudication.  This  interpretation  is  in  conformity  with  the 
meaning  and  purpose  of  the  process  of  venditioni  exponas,  and  with 
the  terms  of  that  writ  as  provided  in*the  statuti^  of  Mississippi,  which 
runs  in  the  following  language,  namely,  {vide  How.  &  Hutch.  CoL 
c  42,  §  18,)  "  We  command  you  that  you  expose  to  sale  those  goods 
and  chattels,  lands  and  tenements  of  A  B,  to  the  value  of 
vifhich,  according  to  our  command,  you  have  taken,  and  which 
remain  in  your  hands  unsold  as  you  have  certified  to  our  judges,  of 
our  court,  to  satisfy  C  D  the  sum  of  whereof  in  our 

said  court  he  hath  recovered  execution  against  the  said  A  B  by  virtue 
of  a  judgment  in  the  said  court,  &c.,"  thus  showing  the  consumma- 
tion of  the  right  of  the  plaintiff  the  devestiture  of  possession  of  the 
defendant,  and  the  transfer  of  that  possession  to  the  custody  and 
possession  of  the  law  by  the  levy  of  the  previous  execution.  Con- 
sidering this  to  be  the  situation  of  the  property,  and  regarding  the 
force  of  the  judgment  and  levy  as  not  having  been  affected  by  the 
appraisement  and  suspension  of  sale,  it  becomes  unimportant  to  in- 
vestigate the  results  attempted  to  be  deduced  from  the  fact 
[  *294  ]  *that  the  venditioni  exponas  w€is  sued  out  after  the  death  pf 
the  defendant  Crane.  According  to  our  view,  this  fact  would 
have  been  immaterial  both  upon  the  rules  of  the  common  law  and 
upon  the  provisions  of  the  stat.  of  the  29  Car.  IL,  adopted  in  many  of 
the  States ;  for  by  the  former  the  execution  would  have  been  valid  if 
tested  before  the  death  of  the  defendant,  and  by  the  statute  if  delivered 
to  the  officer  before  that  period ;  but  in  this  instance  not  only  did  the 
lien  which  could  be  enforced  by  fieri  facias  exist  from  the  date  of 
judgment,  according  to  the  statute  of  Mississippi,  but  was  actually 
consummated  by  seizure  in  the  lifetime  of  the  defendant  in  the  judg- 
ment. Upon  the  point  of  the  validity  of  an  execution  against  the 
personalty,  if  tested  and  sued  in  the  lifetime  of  the  debtor,  numerous 
authorities  might  be  cited  from  the  English  decisions  and  from  the 
adjudications  of  the  state  courts,  as  well  as  the  decision  of  this  court 
in  the  case  of  Erwin's  Lessee  v.  Dundas  et  aL  in  4  How.  58,  in  which 
many  of  the  cases  have  been  reviewed.  A  particular  reference  to  the 
cases  upon  this  point,  however,  is  not  deemed  important  in  the  present 
instance,  though  it  may  not  be  altogether  out  of  place  to  refer  to  sev- 
eral decisions  of  the  supreme  court  of  Mississippi,  ruling  a  doctrine 
which  would  go  very  far  in  sustaining  the  title  of  the  defendants  in 
the  ejectment,  admitting  that  the  validity  of  the  first  execution  and 
levy  on  the  judgment  against  Crane  was  a  matter  regularly  open  for 
examination.  Thus  the  cases  of  Smith  and  Montgomery  v,  Winston 
and  Lawson,  2  How.  Miss.  B.  601 ;  of  Drake  ei  oL  v.  Collins,  5  ibid. 
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233 ;  and  of  Harrington  v.  O'Reilly  et  al.  9  Sm.  &  Maxsh.  216,  have 
laid  it  down  as  the  law  of  Mississippi,  in  relation  to  real  as  well  an 
personal  estate,  <^  that  a  sale  ma!de  under  an  execution  which  issued 
without  a  revival  of  the  judgment  is  not  absolutely  void  but  voidable 
only,  and  cannot  be  avoided  collaterally." 

This  last  question  this  court  do  not  feel  themselves  now  called 
upon  to  settle ;  considering  the  levy  under  the  first  judgment  against 
Cbrane,  and  the  lien  thereby  created  as  having  been  consummated, 
and  the  property  placed  by  the  proceedings  in  the  custody  of  the 
law,  they  regard  the  title  of  the  defendants  below  derived  from  the 
judgment,  the  levy  of  the  fieri  fadasj  and  sale  under  the  venditiam 
exponas^  as  regular  and  valid,  and  one  which  should  have  been  sus- 
tained. The  judgment  of  the  district  court  is  therefore  reversed,  and 
the  cause  remanded  to  that  court  to  be  tried  upon  a  venire  fodnas  de 
novo^  in  conformity  with  this  opinion. 


Thomas  Tremlett,  Plaintiff  in  Error,  u.  Joseph  T.  Adams. 

13  H.  295. 

Under  the  warehoasing  act  of  Aagast  6, 1846,  (9  Stats,  at  Large,  53,)  an  importer  had  not 
a  right,  as  soon  as  the  law  was  passed,  and  independently  of  any  regulations  hj  the  secie- 
tary  of  the  treasury,  to  land  his  goods  at  the  port  of  delivery  to  which  they  were  destined, 
and  store  them  there,  on  gimg  sach  bonds  as  that  act  required. 

The  act  was  confined  to  ports  of  entry,  until  extended  by  the  action  of  the  secretary,  to 
ports  of  delivery. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Massachusetts.     The  case  is  stated  in  the  opinion  of  the  court 

Sherman^  for  the  plaintiff. 

Bibbj  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  302  ] 

This  is  an  action  brought  by  the  plaintiff  against  the  col- 
lector of  the  port  of  New  Bedford,  for  refusing  to  permit  the  plain- 
tiff to  enter  for  warehousing,  at  Wareham,  sundry  cargoes  of  coal, 
imported  from  Hctou,  Nova  Scotia,  which  were  shipped  for  Ware- 
bam,  and  arrived  in  the  months  of  September  and  October,  1846. 
Wareham  was  a  port  of  delivery  in  the  collection  district  of  which 
New  Bedford  was  the  port  of  entry ;  and  the  collector,  in  refusing  to 
permit  them  to  be  entered  for  warehousing  at  Wareham,  acted  under 
the  directions  of  the  secretary  of  the  treasury.  The  plaintiff  was 
required  to  pay  in  cash  the  duties  imposed  by  l^e  act  of  1842,^  before 

^  6  Stats,  at  Large,  548. 
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the  permit  for  landing  at  Wareham  was  granted.  And  this  suit  is 
brought  to  recover  the  difference  between  the  duties  paid  and  the 
duties  to  which  the  coal  would  have  been  liable  if  it  had  been  ware- 
housed at  Wareham  and  remained  in  store  as  the  plaintiff  desired 
until  the  reduced  tariff  went  into  operation.  The  case  defends  upon 
the  construction  of  the  warehousing  act  of  August  6, 1846. 

The  law  is  framed  in  very  general  terms,  referring  to  other  laws  for 
some  of  its  regulations ;  and  containing  but  few  specific  directions  as 
to  the  manner  in  which  it  should  be  carried  into  execution.  And  it 
authorizes  the  secretary  of  the  treasury  to  make  from  time  to  time 
such  regulations,  not  inconsistent  with  law,  as  might  be  nec- 
[  *  303  ]  essary  to  give  fall  effect  to  the  provisions  of  *  the  act,  and 
secure  a  just  accountability  under  it.  This  mode  of  legis- 
lation  has  naturally  led  to  some  ambiguity,  and  has  given  rise  to  this 
controversy. 

The  act  went  into  operation  on  the  day  it  was  approved  by  the 
President.  And  the  plaintiff  insists  that,  under  its  provisions,  he  was 
entitled,  as  soon  as  it  passed,  to  land  his  goods  at  the  port  of  delivery 
upon  bonding  for  the  duties ;  and  to  have  them  placed  there  in  store 
in  order  to  avail  himself,  if  he  thought  proper,  of  the  reduced  tari£^ 
which  took  effect  on  the  3d  of  December,  in  the  same  year.  The  6th 
section  of  the  tariff  act  of  July  30, 1846,^  which  passed  a  few  days 
before  the  warehousing  act,  of  which  we  are  now  speaking,  provided 
that  all  goods  imported  after  the  passage  of  that  law,  and  remaining 
in  the  public  stores  on  the  2d  of  December  following,  when  the  act 
went  into  operation,  should  be  subject  to  no  other  duty  upon  entry 
thereof  than  if  they  had  been  imported  after  that  day. 

In  expounding  the  warehousing  act,  it  must  be  borne  in  mind,  that 
it  was  not  passed  for  the  purpose  of  enabling  the  importer  to  avail 
himself  of  the  reduced  rates  of  duty.  It  is  a  part  of  the  general  and 
permanent  system  of  revenue  ;  and  its  evident  object  is  to  facilitate 
and  encourage  commerce  by  exempting  the  importer  from  the  pay- 
ment of  duties,  until  he  is  ready  to  bring  his  goods  into  market.  The 
opportunity  it  afforded  of  taking  advantage  of  the  reduced  rates  of 
duty  was  an  accidental  circumstance  arising  from  the  time  at  which 
it  happened  to  be  passed.  The  provisions  in  the  6th  section  of  the 
tariff  act  of  July  30, 1846,  had  no  reference  to  goods  entered  for 
warehousing.  There  was  no  law  at  that  time  which  authorized  the 
importer  so  to  enter  them.  And  although  the  warehousing  act,  which 
passed  a  few  days  afterwards,  enabled  the  importer,  by  warehousing 
his  goods,  to  take  the  benefit  of  the  provisions  of  the  previous  law, 
yet  it  was  not  passed  for  that  purpose.   And  it  must  be  regarded  and 

}  6  StatB.  at  Lai^,  43. 
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interpreted,  not  as  an  act  passed  for  a  temporary  purpose,  or  to  meet 
a  change  of  tariff,  but  as  one  intended  to  be  equally  applicable  to 
goods  imported  after  the  2d  day  of  December,  as  to  goods  imported 
between  the  30th  of  July  and  that  time*  The  plaintiff  had  the  same 
legal  rights  in  this  respect  at  the  time  he  offered  to  enter  his  coal  at 
Wareham  as  an  importer  of  the  present  day,  and  nothing  more ;  and 
no  greater  advantages  were  intended  to  be  given  him  by  the  ware- 
housing act. 

Previous  to  the  passage  of  this  act,  no  goods,  chargeable  with  cash 
duties,  could  be  landed  at  the  port  of  delivery  until  the  duties  were 
paid  at  the  port  of  entry.  The  importer  had  no  right  to  land  them 
anywhere  until  they  had  passed  through  the  custom-house.  And 
they  could  not  be  landed  at  the  port  of  delivery  without  the 
permit  of  the  proper  officer  at  the  port  of  *  entry.  This  [  *  304  ] 
permit  in  effect  delivered  them  to  the  ovTuer  to  be  landed 
under  the  usual  inspection,  and  sold  and  disposed  of  as  he  thought 
proper;  and  the  permit  could  not  be  granted  unless  the  duties  had 
been  paid. 

There  could,  therefore,  but  rarely  be  any  necessity  for  public  stores 
or  warehouses  at  a  port  of  delivery,  before  the  passage  of  the  ware- 
housing act 

It  was  otherwise  at  ports  of  entry.  The  importer  himself  had  no 
right  to  land  them  even  at  a  port  of  entry  before  the  duties  were  paid. 
But  when  the  entry  at  the  custom-house  was  imperfect,  for  want  of 
the  proper  documents,  or  where  the  goods  were  damaged  in  the  voy- 
age, and  the  duties  could  not  be  immediately  ascertained ;  or  the 
cash  duties  were  not  paid  after  the  forms  of  entry  had  been  complied 
with ;  in  all  of  these  cases  the  coUector  was  directed,  by  existing  laws, 
to  take  possession  of  such  goods,  and  place  them  in  pubUc  stores,  and 
retain  them  until  the  duties  were  paid.  And  as  all  this  was  to  be 
done  at  the  port  of  entry,  public  stores  were  necessary  at  such  ports  ; 
and  they  had  accordingly  been  provided  for  by  law,  before  the  pas- 
sage of  the  warehousing  act, 

Now,  the  warehousing  act,  so  far  as  the  landing  and  storing  of 
goods  is  concerned,  places  goods  entered  for  warehousing  upon  the 
same  footing  with  goods  upon  which  the  duties  have  not  been  paid. 
It  provides,  that  in  all  cases  of  failure  or  neglect  to  pay  the  duties 
within  the  period  allowed  by  law  to  the  importer,  to  make  entry 
thereof,  or  whenever  the  owner,  importer,  or  consignee,  shall  make 
entry  for  warehousing  in  the  manner  directed  in  the  act,  the  coUector 
shall  take  possession  of  the  goods  and  deposit  them  in  the  public 
stores,  or  in  other  stores  to  be  agreed  on  by  the  collector  or  other 
chief  officer  of  the  port,  and  the  importer  of  the  goods  to  be  secured 

43* 
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in  the  manner  provided  for  in  the  act  Of  1818,1  relative  to  the  ware* 
housing  of  wines  and  distilled  spirits.  The  warehoused  goods,  there* 
fore,  are  to  be  taken  possession  of  by  the  same  officer  and  stored,  and 
treated  like  goods  upon  which  the  importer  had  failed  to  pay  duty. 
And,  as  the  latter  were  necessarily  to  be  taken  possession  of  at  the 
port  of  entry,  and  accustomed  to  be  stored  there,  the  natural  infer- 
ence from  this  association  is,  that  the  law  contemplated  the  storage 
of  warehoused  goods  at  the  same  place,  and  did  not  mean  to  give  the 
importer  a  right  to  store  them  at  any  port  of  delivery  to  which  he 
might  have  chosen  to  ship  them.  The  warehousing  act  gives  him  no 
peculiar  privileges  over  the  importer  of  goods  directed  to  be  placed 
in  the  public  stores  because  the  duties  were  not  paid ;  nor  any  greater 
right  to  select  for  himself  the  place  of  storage. 

The  second  section  of  the  act  strengthens  this  construe- 
[  *  305  ]  tion  of  the  *  1st  section.  It  provides  that  warehoused  goods, 
deposited  in  the  public  stores  in  the  manner  provided  in  the 
Ist  section,  might  be  withdrawn  and  transported  to  any  other  port  of 
entry ;  and  directs  that  the  party  should  give  bond  for  the  deposit  of 
them  in  store,  in  the  port  of  entry  to  which  they  shall  be  destined. 
The  use  of  the  words  <^  ports  of  entry,"  in  this  provision,  implies  that 
they  were  to  be  stored  in  a  port  of  that  description  in  the  first  in- 
stance, and  to  be  deposited  again  in  a  like  port,  if  they  were  trans- 
ported  coastwise. 

Again,  the  directions  as  to  the  manner  in  which  they  are  to  be  se- 
cured while  they  remain  in  the  store,  and  to  be  delivered  to  the  party 
when  he  is  entitled  to  receive  them,  leads  to  the  same  conclusion. 
They  cannot  be  withdrawn  without  a  permit  from  the  collector  and 
naval  officer  of  the  port  at  which  they  are  stored.  And  as  there  is  no 
naval  officer  appointed  or  needed  at  the  port  of  delivery,  this  provis- 
ion would  appear  to  have  contemplated  the  storage  at  a  port  of  entry, 
and  not  of  delivery.  There  are  certain  expressions  in  the  law  which 
may  be  applied  to  a  port  of  delivery  as  well  as  of  entry.  But  they 
were  introduced  for  the  purpose  of  authorizing  the  secretary  of  the 
treasury,  under  the  power  to  make  regulations,  to  have  suitable  store- 
houses to  provide  at  a  port  of  delivery,  when  the  nature  and  impoi^ 
tance  of  the  trade  might  require  it. 

The  act  of  1799,  c.  22,  §  21,  (1  Stat,  at  Large,  642,)  authorizes  the 
collector,  with  the  approbation  of  the  principal  officer  of  the  treasury 
department,  to  employ  proper  persons  as  weighers,  gangers,  measure 
ers,  and  inspectors  at  the  several  ports  within  his  district ;  and  also, 
with  the  like  approbation,  to  provide,  at  the  public  expense,  store- 
bouses  for  the  safe  keeping  of  goods,  and  such  scales,  weights,  and 

1  8  Stats,  at  Large,  469. 
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measures,  as  may  be  necessary.  The  secretary  and  collector  were, 
therefore,  under  this  law,  to  determine  where  storehouses  were 
necessary ;  and  might  provide  them  at  a  port  of  delivery,  if  they  be- 
lieved the  interests  of  the  public  and  of  commerce  demanded  it. 
But  the  law  confided  it  to  their  discretion,  to  determine  whether  they 
should  or  should  not  be  provided  at  any  particular  port  of  delivery  ; 
and  the  warehousing  act  has  not  changed  the  law  in  this  respect, 
and  does  not  require  that  there  should  be  public  storehouses  at  every 
port  of  delivery  at  which  the  importer  might  wish  to  warehouse  his 
goods. 

The  record  shows,  that  after  this  transaction  took  place,  the  secre- 
tary did  authorize  goods  to  be  v^rarehoused  at  Wareham.  But  the 
question  before  us  is  not  whether  he  might  not  have  authorized  it 
before ;  but  whether,  independently  of  any  regulation  by  the  secreta- 
ry, the  importer  had  not  an  absolute  right,  a^  soon  as  the  law 
was  passed,  to  land  his  goods  at  the  port  of  •delivery  to  [  •  306  ] 
which  they  were  destined,  and  store  them  there,  upon  giv- 
ing the  bonds  which  the  law  requires.  We  think  he  had  not,  and 
that  the  right,  given  under  the  warehousing  act,  was  confined  to  a 
port  of  entry,  unless  extended,  by  regulation  of  the  secretary,  to  a 
port  of  delivery. 

Indeed,  the  execution  of  the  law  would  be  impracticable  under 
the  construction  contended  for  by  the  plaintiff.  For  it  directs  that 
the  bond  to  be  taken  on  the  entry  for  warehousing,  shall  be  prescribed 
by  the  secretary ;  and  it  is  made  his  duty  to  make  regulations  to 
carry  the  law  into  full  efiect,  and  secure  a  just  accountability.  These 
things  required  time;  and  the  collector  could  not  act  without  them. 
Yet,  if  the  plaintiff's  construction  be  the  correct  one,  his  right  to 
enter  his  coal  for  warehousing  at  Wareham  was  as  absolute  the  day 
after  the  law  passed  as  it  was  when  he  offered  to  make  the  entry. 
For  if  the  law  ^ave  him  the  right,  independently  of  any  regulations 
by  the  secretary,  he  was  not  bound  to  wait  until  they  were  made  and 
the  form  of  the  bond  prescribed;  but  might  have  demanded  his 
rights  on  the  7th  of  August,  and  sued  the  collector  if  he  failed  to 
obtain  them.  It  is  evident  that  congress  could  not  have  intended  to 
confer  upon  the  importer  this  right  Nor  can  the  law  receive  that 
construction  without  rejecting  the  provisions  which  authorize  the 
secretary  to  prescribe  the  form  of  the  bond,  and  to  direct  the  manner 
in  which  the  act  was  to  be  carried  into  effect  These  provisions,  in 
relation  to  the  power  of  the  secretary,  are  important,  and  were  in 
tended  to  guard  the  public  against  any  abuse  of  the  privileges  which 
ihe  warehousing  act  gave  to  the  importer. 

Moreover,  many  of  the  ports  of  delivery  are  at  places  where  the 
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trade  is  trivial  and  unimportant,  and  where  it  would  be  difficult  to 
procure  suitable  storehouses  for  a  cargo  unexpectedly  arriving  and 
demanding  to  be  warehoused.  In  many  of  them  there  are  not  a  suf- 
ficient number  of  officers  to  superintend  the  landing  and  warehous- 
ing of  a  cargo  of  an  ordinary  ship,  and  guard  it  afterwards  from 
being  improperly  withdrawn.  The  warehousing  act  does  not  author- 
ize the  appointment  of  additional  officers,  at  ports  of  delivery,  nor 
provide  for  any  additional  expenses  to  be  incurred  by  the  public  in 
carrying  it  into  execution.  And  if  the  collector  is  bound  to  grant  a 
permit  to  land  the  goods,  at  any  port  of  delivery  which  the  importer 
may  select  for  his  shipment,  it  is  easy  to  foresee  the  abuses  to  which 
it  would  lead ;  and  the  frauds  that  might  be  practised  under  it,  con- 
gress can  hardly  be  presumed,  from  any  general  or  ambiguous  lan- 
guage, to  have  intended,  in  this  law,  to  dispense  with  all  the  safe- 
guards which  had  been  so  carefully  provided  and  preserved  in 
[  •  307  J  previous  acts.  We  think  neither  its  words  nor  its  •mani- 
fest object  wiU  justify  such  a  construction,  and  that  the 
collector  was  right  in  refusing  the  permit  to  the  plaintiff  to  land  and 
warehouse  the  coal  in  question  at  Wareham. 

As  regards  the  small  balance  of  the  plaintiff's  deposit  which  re- 
mained in  the  collector's  hands  after  the  payment  of  the  legal  duties, 
it  is  no  ground  for  reversing  the  judgment  of  the  circuit  court.  The 
defendant  offered  to  pay  it,  but  the  plaintiff  refused  to  receive  it. 
The  money  placed  in  the  hands  of  the  collector  for  the  estimated 
duties  was  a  deposit  in  trust  for  the  United  States  for  the  amount 
that  should  be  found  actually  due  ;  and  for  the  plaintiff  for  the  bal- 
ance, if  any  should  remain  after  the  duties  were  paid.  And  as  the 
plaintiff  refused  to  receive  this  balance  when  tendered,  it  continues 
a  deposit  in  the  hands  of  the  defendant  with  the  plaintiff's  consent ; 
and  he  cannot  subject  the  collector  to  the  costs  and  expenses  of  a 
suit  until  he  can  show  that  it  is  wrongfully  withheld. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  costs. 


The  Philadelphia,  Wilmington,  and   Baltimore  Railroad 

« 

Company,  Plaintiffs  in  Error,  v,  Sebre  Howard. 

Id  R  307. 

Where  a  formal  record  is  not  required  by  law  to  be  made  up,  those  entries  which  are  pei* 

mitted  to  stand  in  its  place,  are  admissible  in  evidence. 
The  docket  entry  of  an  action  is  admissible  evidence  of  its  mere  pendency  in  conrt. 
Evidence  that  a  corporation,  through  its  counsel,  treated  a  paper  as  its  deed,  in  the  oourse 

of  a  trial,  is  admissible,  as  against  the  corporation,  to  prove  that  the  seal,  attached  to  the 

paper,  is  the  seal  of  the  corporation. 
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An  exception  which  became  wholly  immaterial  in  the  progress  of  the  trial,  cannot  be  as 
signed  as  error. 

Though  it  may  be  shown  that  at  the  time  of  the  sealing  of  an  indenture  it  was  agreed,  ihaX 
the  instrument  should  not  bo  the  deed  of  a  corporation  until  a  condition  should  be  com- 
plied with,  such  an  understanding  prior  to  the  sealing,  and  in  no  way  connected  with  ihat 
act,  cannot  be  shown. 

To  read  the  deposition  of  a  deceased  witness,  'taken  in  a  former  canse^  it  is  not  necessary 
the  parties  should  be  identical. 

If  a  party  have  not  opportunity  to  show  an  estoppel  by  pleading,  he  may  exhibit  the  matter 
tiiereof  in  evidence,  and  the  court  and  jury  are  bound  thereby. 

If,  in  an  action  of  assumpsit  against  a  corporation,  the  defendant  insist  that  the  writing,  on 
which  the  action  is  founded,  bears  the  corporate  seal,  and  defeats  the  action  upon  the 
ground  that  it  should  have  been  an  action  of  covenant,  the  defendant  is  estopped  from  de- 
nying, on  the  trial  of  an  action  of  covenant,  that  the  paper  is  the  deed  of  the  corporation. 

Thongh  two  persons  are  named  in  an  indenture,  as  "  the  party  of  the  first  part,"  if  only  one 
seals  the  deed,  he  alone  is  that  party,  and  may  sue  alone  on  covenants  with  **  the  party  of 
the  first  part.'* 

Rules  as  to  construing  covenants  to  be  dependent  or  otherwise. 

Under  a  power  reserved  to  a  party  to  declare  a  contract  no  longer  binding,  heid,  this  ex- 
tended only  to  the  work  which  remained  to  be  done,  and  did  not  deprive  the  contractor  of 
compensation  for  what  had  been  done. 

Certain  special  covenants  and  stipulations  in  an  indenture  between  a  railroad  corporation 
and  a  contractor  for  building  the  road,  oonstmed  and  applied. 

In  an  action  for  breach  of  a  contract  to  permit  the  plaintiff  to  construct  a  railroad  and  to 
pay  him  therefor,  at  certain  rates,  the  profits,  meaning  thereby  the  difference  between 
the  cost  to  him  of  doing  the  work,  and  Uie  price  to  be  paid  for  it,  are  a  proper  subject  of 
damages. 

The  case  is  stated  in  the  opinion  of  the  court 
Schley i  for  the  plaintiff 
Nelson  and  Johnson^  contra. 

*  Curtis,  J.,  delivered  the  opinion  of  the  court  [  *  330  ] 
Sebre  Howard  brought  his  action  of  covenant  broken, 

in  the  circuit  court  of  the  United  States  for  the  district  of  Maryland, 
and  upon  the  trial  the  defendants  took  seven  bills  of  exception,  which 
are  here  for  consideration  upon  a  writ  of  error.  Each  of  them  must 
be  sepetrately  examined. 

The  first  raises  the  question  whether  Howard  could  prove  that  a 
certain  suit  was  pending  in  Cecil  county  court  by  the  testimony  of 
the  clerk  of  that  court  to  the  verity  of  a  copy  of  the  docket^ntries 
made  in  that  suit  by  him,  as  clerk. 

*  It  is  not  objected  that  a  copy  of  the  dodcet-entries  was  [  *331  ] 
produced  instead  of  the  original  entries,  because  no  court 

is  required  to  permit  its  original  entries  to  go  out  of  the  custody  of 
its  own  officers,  in  the  place  appointed  for  their  preservation ;  but 
the  objection  is,  that  a  formal  record  ought  to  have  been  shown. 
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There  are  two  distinct  answers  to  this  objection,  either  of  which  is 
sufficient. 

By  the  act  of  assembly  of  Maryland,  1817,  c  119,  the  clerk  of  the 
county  court  is  not  required  to  make  up  a  formal  record.  The  docket 
entries  and  files  of  the  court  stand  in  place  of  the  record.  When 
a  formal  record  is  not  required  by  law,  those  entries  which  are  per- 
mitted to  stand  in  place  of  it,  are  admissible  in  evidence.  Several 
judicial  decisions  in  England  have  been  referred  to  by  the  counsel 
of  the  plaintiff  in  error,  to  the  effect,  that  the  finding  of  an  indict- 
ment at  the  sessions  cannot  be  proved  by  the  production  of  the 
minute-book  of  the  sessions,  from  which  book  the  roll,  containing 
the  record  of  such  proceedings,  is  subsequently  made  up.  See  2 
Phil.  Ev.  194.  But  the  distinction  between  those  cases  and  a  case 
like  this,  is  pointed  out  in  a  recent  decision  of  the  court  of  King's 
Bench,  in  Regina  v,  Yeoveley,  8  Ad.  &  El.  806,  in  which  it  was  held, 
that  the  minute-book  of  the  sessions  was  admissible  to  prove  the  fact 
that  an  order  of  removal  had  been  made,  it  appearing  that  it  was 
not  the  practice  to  make  up  any  other  record  of  such  an  order ;  and 
Lord  Denman  fixes  on  the  precise  ground  on  which  the  evidence 
was  admissible  in  this  case,  when  he  says,  ^Hhe  book  contains  a  cap- 
tion, and  the  decision  of  the  sessions;  and  their  decision  is  the  fact 
to  be  proved." 

So  in  Arundell  v.  White,  14  East,  216,  the  plaintiff  offered  the 
minute-book  of  the  sheriff's  court  in  London,  containing  the  entry 
of  the  plaint,  and  the  word  "withdrawn,"  opposite  to  the  entry,  and 
proved  it  was  the  usual  course  of  the  court  to  make  such  an  entry 
when  the  suit  was  abandoned  by  the  plaintiff;  it  was  held  to  be 
competent  evidence  to  prove  the  abandonment  of  the  suit  by  the 
plaintiff,  and  its  final  termination.  In  Commonwealth  v,  Bolkom,  3 
Pick.  281,  it  was  decided  that  the  minute-book  of  the  sessions,  show- 
ing the  grant  of  a  license  to  the  defendant,  was  legal  evidence  of 
that  fact,  there  being  no  statute  requiring'  a  technical  record  to  be 
made  up. 

And  in  Jones  v.  RandaUj  Cowper's  Rep.  17,  copies  of  the  minute- 
book  of  the  house  of  lords  were  admitted  in  evidence  of  a  decree, 
because  it  was  not  the  practice  to  make  a  formal  record. 

The  principle  of  all  these  decisions  is  the  same.  Where  the  law 
which  governs  the  tribunal  requires  no  other  record  than  the  one  a 
copy  of  which  is  presented,  that  is  sufficient.  In  Maryland, 
[  •  332  ]  •  no  technical  record  was  required  by  law  to  be  made  up  by 
the  clerks  of  the  county  courts ;  and,  therefore,  no  other 
record  than  the  one  produced  was  needful  to  prove  the  pendency  of 
an  action  in  such  a  court. 
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But  there  is  another  point  of  view  in  which  the  evidence  was 
clearly  admissible. 

The  fact  to  be  proved  was,  the  pendency  of  an  action.  An  action 
is  pending  when  it  is  duly  entered  in  court  The  entry  of  an  action 
in  court  is  made,  by  an  entry  on  the  docket,  of  the  title  of  the  case, 
by  the  proper  officer,  in  the  due  course  of  his  official  duty.  Proof 
of  such  an  entry  being  made  by  the  proper  officer,  accompanied  by 
the  presumption  which  the  law  entertains,  that  he  has  done  his  duty 
in  making  it,  is  proof  that  the  action  was  duly  entertained  in  court, 
and  so  proof  that  the  action  was  pending ;  and  if  the  other  party 
asserts  that  it  had  been  disposed  of,  at  any  particular  time  after  it 
was  entered,  he  must  show  it.  The  docket-entry  of  the  action  was 
therefore  admissible  for  this  special  purpose,  because  it  was  the  very 
fact  which,  when  shown,  proved  the  pendency  of  the  action,  until 
the  other  party  showed  its  termination. 

The  second  bill  of  exceptions  was  taken  to  the  ruling  of  the  court 
admitting  a  witness  to  testify  that  he  was  present  at  the  trial  of  the 
above-mentioned  case  in  Cecil  county  court,  in  December,  1847,  in 
which  Sebre  Howard  and  Hiram  Howard  were  shown  by  the  dockets 
entries  to  have  been  plaintiffs,  and  the  Wilmington  and  Susquehan- 
nah  Railroad  Corporation  defendant ;  that  the  plaintiffs  at  that  trial 
relied  on  a  paper  writing,  shown  to  the  witness,  and  set  out  in  the 
bill  of  exceptions ;  that  one  of  the  counsel  of  the  defendant  had  in 
his  possession  another  paper  writing,  also  shown  to  the  witness,  and 
being  the  deed  declared  on  in  this  suit;  and  that  the  defendant's 
counsel  handed  this  last-mentioned  paper  to  the  presiding  judge,  and 
spoke  of  it  as  the  true  and  genuine  contract  between  the  parties. 

To  render  the  ruling  to  which  this  bill  of  exceptions  was  taken 
intelligible,  it  is  necessary  to  state  that  the  Wilmington  and  Susque- 
hannah  Railroad  Corporation  was  the  defendant  in  that  action,  which 
"was  assumpsit^  founded  on  the  paper  first  spoken  of  by  the  witness, 
-which  did  not  bear  the  seal  of  the  corporation ;  that  by  the  act  of 
assembly  of  1837,  c  30,  the  Baltimore  and  Susquehannah  Company^ 
the  Baltimore  and  Port  Deposit  Company,  and  the  Philadelphia, 
Wilmington,  and  Baltimore  Company,  were  consolidated,  under  the 
name  of  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad 
Ck)mpany,  and  that  this  action  being  covenant,  against  the  Philadel- 
phia, Wilmington,  and  Baltimore  Railroad  Company,  and  the  plea 
non  est  factum^  the  plaintiff  was  endeavoring  to  prove  that 
the  *  paper  declared  on  bore  the  corporate  seal  of  the  Wil-  [  *  333  ] 
mington  and  Susquehannah  Railroad  Company.  This 
being  the  fact  to  be  proved,  evidence  that  the  corporation,  though 
its  cx)unsel,  had  treated  the  instrument  as  bearing  the  corporate  seal. 
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and  relied  upon  it  as  a  deed  of  the  corporation,  was  undoubtedly  ad- 
missible. It  is  objected  that  the  parties  to  that  suit  were  not  the 
same  as  in  this  one ;  but  this  is  wholly  ixnmateriaL  The  evidence 
does  not  derive  its  validity  from  any  privity  of  parties.  It  tends  to 
prove  an  admission  by  the  corporation,  that  the  instrument  was 
sealed  with  its  seaL  It  is  further  objected  that  the  admission  was 
not  made  by  the  defendants  in  this  action,  but  by  the  Wilmington 
and  Susquehannah  Corporation.  It  is  true  the  action  in  the  trial  of 
which  the  admission  was  made,  being  brought  before  the  union  of 
the  corporations,  was  necessarily  in  the  name  of  the  original  corpo 
mtion ;  but  as,  by  virtue  of  the  act  of  union,  the  Wilmington  and 
Susquehannah  Company,  the  Baltimore  and  Port  Deposit  Company, 
and  the  Philadelphia,  Wilmington,  and  Baltimore  Company  were 
merged  in  and  constituted  one  body  corporate,  under  the  name  of 
the  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company, 
is  very  clear  that,  at  the  time  the  trial  took  place  in  Cecil  countjr 
court,  all  acts  and  admiBsions  of  the  defendant  in  that  case,  though 
necessarily  in  the  name  of  the  Wilmington  and  Susquehannah  Com- 
pany, were  done  and  made  by  the  same  corporation  which  now  de- 
fends this  action.     This  exception  must,  therefore,  be  overruled. 

The  third  exception  is,  that  the  court  permitted  the  deed  to  be 
read  to  the  jury,  although  only  vague  and  inconclusive  evidence  had 
been  given  that  it  bore  the  corporate  seaL  We  do  not  consider  the 
evidence  was  vague,  for  it  applied  to  this  particular  paper,  and  tended 
to  prove  it  to  be  the  deed  of  the  company.  Whether  it  would  turn 
out  to  be  conclusive,  or  not,  depended  upon  the  fact  whether  any 
other  evidence  would  be  offered  to  control  it,  and  upon  the  judgment 
of  the  jury.  But  the  deed  was  rightly  admitted  to  be  read  as  soon 
as  any  evidence  of  its  execution,  fit  to  be  weighed  by  the  jury,  had 
been  given  by  the  plainti£  It  was  argued  that  this  evidence  was 
not  sufficient  to  change  the  burden  of  proof ;  and  it  is  true  that,  upon 
the  issue  whether  the  paper  bore  the  corporate  seal,  the  burden  of 
proof  remained  on  the  plaintiff  throughout  the  trial,  however  the 
evidence  might  preponderate,  to  the  one  side  or  the  other;  Powers  r. 
Russell,  13  Pick  69 ;  but  the  court  did  not  rule  that  the  burden  of 
proof  was  changed,  but  only  that  such  primd  facie  evidence  had  been 
given  as  enabled  the  plaintiff  to  read  the  deed  to  the  jury. 

The  subject-matter  of  the  fourth  exception  became  wholly  imma* 

teri€d  in  the  progress  of  the  cause,  and  could  not  be  as- 

[  •  334  ]  signed  *  for  error,  even  if  the  ruling  had  been  erroneous. 

Greenleaf  s  Lessee  v.  Birth,  5  Pet  132.    But  we  think  the 

ruling  was  correct 

The  fifth  exception  was  taken  to  the  refusal  of  the  court  to  allow 
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a  question  to  be  answered  by  James  Canby,  one  of  the  defendant's 
witnesses.     This  witness  had  already  testified  as  follows :  — 

<<  Leslie  and  White  were  the  first  contractors,  and  they  were  in- 
duced to  relinquish  it  at  the  instance  of  the  board,  and  it  was  then 
let  to  Sebre  and  Hiram  Howard ;  the  terms  and  price,  and  other  eft- 
sentials  of  the  contract,  were  entered  into  on  the  12th  July,  1836 ; 
and  on  that  day  two  papers  were  prepared,  and  were  then  signed  by 
him,  and  also  signed  by  Sebre  Howard ;  and  deponent,  as  president 
of  the  company,  expressly  directed  the  secretary,  Mr.  Brobson,  that 
the  seal  of  the  company  was  not  to  be  fixed  to  either  paper,  until 
Hiram  Howard  signed  and  sealed  both  of  them.  The  two  papers, 
respectively  marked  A  and  B,  being  shown  to  him,  he  stated  th€il 
they  are  the  two  papers  to  which  he  refers ;  that  the  impression  of 
the  seal  on  said  paper  A,  is  the  seal  of  the  Wilmington  and  Susque- 
hannah  Railroad  Company,  but  that  said  seal  was  not  placed  there, 
he  is  very  positive,  at  any  time  whilst  he  was  president  of  said  com- 
pany, and  was  never  placed  there  by  his  authority  or  by  the  authority 
of  the  board."  / 

The  defendant  now  insists  he  had  a  right  to  prove  by  this  witness, 
that  although  the  paper  bore  the  corporate  seal  of  the  company,  it 
was  not  its  deed,  because  of  an  understanding  between  the  witness 
and  the  plaintiff,  that  Hiram  Howard  was  to  execute  the  paper.  If 
the  olBfer  had  been  to  prove  that,  at  the  time  the  corporate  seal  was 
affixed,  it  was  agreed  the  instrument  should  not  be  the  deed  of  the 
oompany,  unless,  or  until,  Hiram  Howard  should  execute  it,  the  evi- 
dence might  have  been  admissible.  Pawling  et  clL  v.  The  United 
States,  4  Cranch,  219 ;  Derby  Canal  Company  v.  Wilmot,  9  East, 
360 ;  Bell  v.  Ingestre,  12  Ad  &  El.  n.  s.  317.  But  the  understand* 
ing,  to  which  the  question  points,  was  prior  to  the  sealing,  and  in  no 
"way  connected  with  that  act,  of  which  the  witness  had  no  knowl- 
edge. It  did  not  bear  upon  the  question  whether  the  instrument  was 
the  deed  of  the  company,  and  was  properly  rejected. 

The  sixth  exception  rests  on  the  following  facts :  The  plaintiff 
o£fered  to  read  the  deposition  of  a  deceased  witness,  taken  by  the 
defendants  in  the  case  in  Cecil  county  court,  to  prove  that  the  paper 
in  question  bore  the  seal  of  the  corporation,  placed  there  by  the  de- 
ponent, an  office  of  the  corporation.  The  defendant  objected,  but 
the  court  admitted  the  evidence.  We  consider  the  evidence 
inras  admissible  upon  two  grounds ;  to  *  prove  that  in  that  [  *  335  ] 
case  the  defendant  had  asserted  this  instrument  to  be  the 
deed  of  the  corporation,  and  relied  on  it  as  such ;  and  also,  because 
the  witness  being  dead,  his  deposition,  regularly  taken  in  a  suit  in 
^cvhich  both  the  plaintiff  and  defendant  were  parties,  touching  the 
VOL.  XIX.  44 
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same  subject-matter  in  issue  in  this  case,  was  competent  evidence 
on  its  trial.  It  is  said  the  parties  were  not  the  same.  But  it  is  not 
necessary  they  should  be  identical,  and  they  were  the  same,  except 
that  Hiram  Howard  was  a  co-pledntiff  in  the  former  suit,  and  this 
diversity  does  not  render  the  evidence  inadmissible.  1  GreenL  Ev. 
553 ;  1  Ad.  &  EL  19. 

The  7th  and  last  bill  of  exceptions  covers  nine  distinct  proposi- 
tions given  by  the  court  to  the  jury  as  instructions.  The  first  of  the 
instructions  excepted  to,  was  as  follows :  — 

"  If  the  jury  find  from  the  evidence  that  this  instrument  of  writing 
was  produced  in  court,  and  relied  upon  by  the  present  defendant  as 
a  contract  under  the  seal  of  the  Wilmington  and  Susquehannah 
Railroad  Company,  in  an  action  of  assumpsit  brought  by  Sebre  and 
Hiram  Howard,  against  the  last-mentioned  company  in  Qecil  county 
court,  and  that  the  said  suit  was  decided  against  the  plaintifi*s  upon 
the  ground  that  this  instrument  was  duly  sealed  by  the  said  corponiF 
tion  as  its  deed,  then  the  defendant  cannot  be  permitted  in  this  case 
to  deny  the  validity  of  said  sealing,  because  such  a  defence  would 
impute  to  the  present  defendant  itself  a  fraud  upon  the  administra- 
tion of  justice  in  Cecil  county  court" 

It  is  objected  that  this  instruction  applied  the  doctrine  of  estoppel, 
where  the  matter  of  the  estoppel  had  not  been  relied  on  in  pleading. 
The  rules  on  this  subject  are  well  settled.  If  a  piarty  has  opportunity 
to  plead  an  estoppel,  and  voluntarily  omits  to  do  so,  and  tenders  or 
takes  issue  on  the  fact,  he  thus  waives  the  estoppel,  and  commits  the 
matter  to  the  jury,  who  are  to  find  the  truth.  1  Saund.  335  a.,  n.  4; 
2  B.  &  A.  668 ;  2  Bing.  377 ;  4  Bing.  N.  C.  748.  But  if  he  have  not 
opportunity  to  show  the  estoppel  by  pleading,  he  may  exhibit  the 
matter  thereof  in  evidence  on  the  trial,  under  any  issue  which  in- 
volves the  fact,  and  both  the  court  and  the  jury  are  bound  thereby. 
1  Salk.  276 ;  17  Mass.  369.  Now  the  plea  in  this  case  was  non  est 
factum^  which  amounts  to  a  denial  that  the  instrument  declared  on 
was  the  defendant's  deed  at  the  time  of  action  brought.  If  sealed 
and  delivered,  and  subsequently  altered  or  erased  in  a  material  pari, 
or  if  the  seal  was  torn  off  before  action  brought,  the  plea  is  supported. 
5  Coke,  23, 119  b.;  11  Coke,  27, 28 ;  Co.  Lit.  35  b.,  n.  6,  7.  It  follows 
that  a  replication  to  the  effect  that  on  some  day,  long  before  action 
brought,  the  instrument  was  the  deed  of  the  defendant,  would  be  bad 

on  demurrer,  for  it  would  not  completely  answer  the  plea. 
[  ^336  ]       •  The  plaintiff"  cannot  be  said  to  have  opportunity  to  plead 
an  estoppel,  and  voluntarily  to  omit  to  do  so,  when  the 
previous  pleadings  are  such  that,  if  he  did  plead  it,  it  would  be  de- 
murrable. 
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Besides,  a  plea  of  non  est  factum  rightly  concludes  to  the  country, 
and  so  the  plaintiff  has  no  opportunity  to  reply  specially  any  new 
matter  of  fact  He  can  only  join  the  issue  tendered,  and  if  he  were 
prevented  from  having  the  benefit  of  an  estoppel,  because  he  has 
not  pleaded  it,  it  would  follow  that  the  plaintiff  can  never  have  the 
benefit  of  an  estoppel  when  the  defendant  pleads  the  general  issue, 
for  in  no  such  case  can  he  plead  it  This  was  clearly  pointed  out  in 
Trevivan  v.  Lawrence,  1  Salk.  276,  where  the  court  say,  "that  when 
the  plaintiffs'  title  is  by  estoppel,  and  the  defendant  pleads  the  gen- 
eral issue,  the  jury  are  bound  by  the  estoppel."  And  it  is  in  this  way 
that  the  numerous  cases  of  estoppels  in  pais  which  are  in  the  recent 
books  of  reports,  have  almost  always  been  presented. 

It  is  further  objected,  that  the  facts  supposed  in  the  instruction  did 
not  amount  in  law  to  an  estoppel.  We  think  otherwise.  Hall  v.  White, 
3  C.  &  P.  137,  was  detinue  for  certain  deeds.  The  defendant  wrote 
to  the  plaintiffs'  attorney,  and  spoke  of  the  deed  as  in  his  possession 
under  such  circumstances  as  ought  to  have  led  him  to  understand  a 
suit  would  be  brought  upon  the  faith  of  what  he  said.  Best,  C.  J., 
ruled :  "  If  the  defendant  said  he  had  the  deeds,  and  thereby  in- 
duced the  plaintiffs  to  bring  their  action  against  him,  I  shall  hold  that 
they  may  recover,  though  the  assertion  was  a  fraud  on  his  part."  In 
Doe  V.  Lambly,  2  Esp.  635,  the  defendant  had  informed  the  plaintiffs' 
agent  that  his  tenancy  commenced  at  Lady-day,  and  the  agent  gave 
a  notice  to  quit  on  that  day.  This  not  being  heeded,  ejectment  was 
brought,  and  the  tenant  set  up  a  holding  from  a  different  day.  But 
Lord  Kenyon  refused  to  allow  him  to  show  that  he  was  even  mis- 
taken in  his  admission,  for  he  was  concluded.  Mordecai  v.  Oliver, 
3  Hawks,  479 ;  Crocket  v.  Lasbrook,  5  T.  B.  Mon.  530 ;  Trustees  of 
Congregation,  &c.  v.  Williams,  9  Wend.  147,  are  to  the  same  point 

These  decisions  go  much  further  than  this  case  requires,  because 
the  defendant  not  only  induced  the  plaintiff  to  bring  this  action,  but 
defeated  the  action  in  Cecil  county  court,  by  asserting  and  maintain- 
ing this  paper  to  be  the  deed  of  the  company;  and  this  brings  the 
defendant  within  the  principle  of  the  common  law,  that  when  a  party 
asserts  what  he  knows  is  false,  or  does  not  know  to  be  true,  to 
another's  loss,  and  his  own  gain,  he  is  guilty  of  a  fraud ;  a  fraud  in 
fact,  if  he  knows  it  to  be  false,  fraud  in  law,  if  he  does  not  know  it 
to  be  true.  Polhill  v.  Walter,  3  B.  &  Ad.  114 ;  Lobdell  v.  Baker, 
1  Met  201. 

•Certainly,  it  would  not  mitigate  the  fraud,  if  the  false   [  •337  ] 
assertion  were  made  in  a  court  of  justice  and  a  meritorious 
suit  defeated  thereby.    We  are  clearly  of  opinion,  that  the  defendant 
cannot  be  heard  to  say,  that  what  was  asserted  on  the  former  trial  wa« 
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false,  even  if  the  assertion  was  made  by  mistake.  If  it  was  a  mis- 
take, of  which  there  is  no  evidence,  it  was  one  made  by  the  defend- 
ant, of  which  he  took  the  benefit,  and  the  plaintiff  the  loss,  and  it  is 
too  late  to  correct  it»  It  does  not  carry  the  estoppel  beyond  what  is 
strictly  equitable,  to  hold  that  the  representation  which  defeated  one 
action  on  a  point  of  form,  should  sustain  another  on  a  like  point. 

The  next  instruction  is  objected  to  on  the  ground  that  Hiram 
HowEurd  ought  to  have  been  joined  as  a  co-plaintiff.  By  reference  to 
the  indenture,  it  will  be  seen  that  it  purports  to  be  made  between 
Sebre  Howard  and  Huram  Howard,  of  the  first  part,  and  The  Wil- 
mington  and  Susquehannah  Railroad  Company,  of  the  second  part. 
The  covenants  are  not*  by  or  with  these  persons  nominatim^  but 
throughout  the  party  of  the  one  part  covenants  with  the  party  of  the 
other  part  Sebre  Howard  alone  and  the  corporation  sealed  the 
deed. 

It  is  settled  that  if  one  of  two  covenantees  does  not  execute  the 
instrument,  he  must  join  in  the  action,  because  whatever  may  be  the 
beneficial  interest  of  either,  their  legal  interest  is  joint,  and  if  eadi 
were  to  sue,  the  court  could  not  know  for  which  to  give  judgment 
Slingsby's  case,  5  Coke,  18,  b.;  Petrie  ».  Bury,  3  B.  &  C.  353.  And 
the  rule  has  recently  been  carried  so  far  as  to  hold,  that  where  a  joint 
covenantee  had  no  beneficial  interest,  did  not  seal  the  deed,  and 
expressly  disclaimed  under  seal,  the  other  covenantee  could  not  sue 
alone.  Wetherell  t>.  Langston,  1  Wels.  H.  &  G.  634.  But  this  rule 
has  no  application  until  it  b  ascertained  that  there  is  a  joint  cove> 
nantee,  and  this  is  to  be  determined  in  each  case  by  examining  the 
whole  instrument  Looking  at  this  deed,  it  appears  the  covenant 
sued  on  was  with  "the  party  of  the  first  part,"  and  the  inquiry  with 
whom  the  covenant  was  made,  resolves  itself  into  the  question,  what 
person,  or  persons,  constituted  "the  party  of  the  first  part,"  at  the 
moment  when  the  deed  took  effect  ? 

The  descriptive  words,  in  the  premises  of  the  deed,  declare  Sebre 
and  Hiram  Howard  to  be  the  party  of  the  first  part ;  but,  inasmuch 
as  Hiram  did  not  seal  the  deed,  he  never  in  truth  became  a  party  to 
the  instrument.  He  entered  into  no  covenant  contained  in  it  When, 
in  the  early  part  of  the  deed,  the  party  of  the  first  part  covenants  with 
the  party  of  the  second  part  to  do  the  work,  it  is  impossible  to  main- 
tain, that  Hiram  Howard  is  there  embraced,  under  the  words  "  party 
of  the  first  part,"  as  a  covenantor.  And  when,  in  the  next 
[  •338  ]  sentence,  the  party  of  the  •second  part  covenjants  with  the 
party  of  the  first  part  to  pay  for  the  work,  it  would  be  a 
most  strained  construction  to  hold,  that  the  same  words  do  embrace 
him  as  a  covenantee.     There  can  be  nb  sound  reason  for  the  con- 
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Btmetion,  that  the  words  party  of  tiie  first  part  mean  one  thing,  when 
that  party  is  to  do  something,  and  a  different  thing  when  that  party 
is  to  receive  compensation  for  doing  it.  The  truth  is,  that  the  de- 
sciiptive  words  are  controUed  by  the  decisive  fact,  that  Hiram  did 
not  seal  the  deed,  and  so  error  demonstraiionis  plainly  appears.  An 
examination  of  the  numerous  authorities  cited  by  the  counsel  for  the 
plaintiff  in  error  will  show  that  they  are  reconcilable  with  this  inter- 
pretation of  the  covenants ;  for,  in  all  the  cases  in  which  one  of  the 
persons  named  in  the  deed  did  not  seal,  he  was  covenanted  with 
nominatim.  Our  conclusion  is,  that  the  action  was  rightiy  brought 
by  Sebre  Howard  alone. 

The  next  instruction  excepted  to  was  as  follows :  ^  The  omission 
of  the  plaintiffs  to  finish  the  work  within  the  times  mentioned  in  the 
contract,  is  not  a  bar  to  his  recovery  for  the  price  of  the  work  he 
actually  performed ;  but  the  defendant  may  set  off  any  damage  he 
sustained  by  the  delay,  if  the  delay  arose  from  the  default  of  the 
plaintiffs." 

The  time  fixed  for  the  completion  of  the  contract  was  the  first  day 
of  November,  1836.  The  company  agreed  to  pay  twenty-six  cento 
per  cubic  yard,  in  monthly  payments,  according  to  the  measurement 
and  valuation  of  the  engineer.  These  monthly  payments  were  made 
up  to  December,  1837 ;  and  when  the  contract  was  determined  by 
the  company,  January  18, 1838,  under  a  power  to  that  effect  in  thie 
instrument,  which  will  be  presentiy  noticed,  there  remained  due  the 
price  of  the  work  done  in  December,  and  on  eighteen  days  in  Jan- 
uary. 

The  question  is,  whether  the  covenant  to  pay  was  dependent  on 
the  covenant  to  finish  the  work  by  the  first  day  of  November.  So 
far  as  respects  each  monthly  instalment,  earned  before  breach  of  the 
covenant  to  finish  the  work  on  the  first  day  of  November,  it  is  clear 
the  covenants  were  independent.  .  Or,  to  state  it  more  accurately,  the 
covenant  to  pay  at  the  end  of  each  month,  for  the  work  done  during 
that  month,  was  dependent  on  the  progress  of  the  work,  so  far  as 
respected  the  amount  to  be  paid;  but  was  not  dependent  on  the 
covenant  to  finish  the  work  by  a  day  certain.  The  only  doubt  is, 
whether,  after  the  breach  of  this  last-mentioned  covenant,  the  defend- 
ants were  bound  to  pay  for  work  done  after  that  time. 

There  is  an  apparent,  and  perhaps  some  real  conflict,  in  the  dedio* 
ions  of  different  courts,  on  this  point.    2  Johns.  273,  387 ;  10  ibid. 
203;  2  H.  Bl.  380;  8  Mass.  80;  15  ibid.  503;  5  Gill  & 
Johns.  254.    *  We  do  not  deem  it  needfal  to  review  the   [  *339  ] 
numerous  authorities,  because  we  hold  the  general  princi- 
ple to  be  clear,  that  covenants  are  to  be  considered  dependent  or  in* 
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dependent,  according  to  the  intention  of  the  parties,  which  is  to  be 
deduced  from  the  whole  instmment ;  and  in  this  case  we  find  no 
difficulty  in  arriving  at  the  conclusion,  that  the  covenants  were 
throughout  independent.  There  are,  in  this  instrument,  no  terms 
which  import  a  condition,  or  expressly  make  one  of  these  covenants 
in  any  particular  dependent  on  the  other.  There  is  no  necessary  de- 
pendency between  them,  as  the  pay  for  work  done  may  be  made 
though  the  work  be  done  after  the  day.  The  failure  to  perform  on 
the  day,  does  not  go  to  the  whole  consideration  of  the  contract,  and 
there  is  no  natural  connection  between  the  amount  to  be  paid  for 
work  after  the  day,  and  the  injury  or  loss  inflicted  by  a  failure  to 
perform  on  the  day.  Still,  it  would  have  been  competent  for  the 
parties  to  agree  that  the  contractor  should  not  receive  the  monthly 
instalment  due  in  November,  if  the  work  should  not  be  then  finished, 
and  that  he  should  receive  nothing  for  work  done  after  that  time. 

But  we  find  no  such  agreement.  On  the  contrary,  the  covenant  to 
pay  for  what  shall  have  been  done  during  each  preceding  month  is  ab- 
solute and  unlimited,  and  the  parties  have  provided  a  mode  of  secur- 
ing the  performance  of  the  work  and  the  indemnification  of  the  corn* 
pany  from  loss,  wholly  different  firom  making  these  covenants  in  any 
particular  dependent  on  each  other.  They  have  agreed,  as  will  be 
presently  more  fully  stated,  that  the  company  may  declare  a  forfeit- 
ure of  the  contract  in  case  the  work  should  not  proceed  to  thdr 
satisfaction,  and  may  retain  fifteen  per  cent  of  each  payment  to 
secure  themselves  firom  loss.  Without  undertaking  to  apply  to  this 
pcurticular  case  any  fixed  technical  rule,  like  that  held  in  Terry  v. 
Duntze,  2  H.  BL  389,  we  hold  it  was  not  the  intention  of  these  par- 
ties, as  shown  by  this  instrument,  to  make  the  payment  of  any  in- 
stalment dependent  on  the  covenant  to  finish  the  work  by  the  first 
day  of  November ;  and  that  consequently  the  instruction  given  at  the 
trial  was  correct 

The  sixth  instruction,  which  is  also  excepted  to,  must  be  read  in 
connection  with  the  fifth  and  the  provision  of  the  contract  to  which 
they  refer.     The  contract  contains  the  following  clause :  — 

"  Provided,  however,  that  in  case  the  party  of  the  second  part  shall 
at  any  time  be  of  opinion  that  this  contract  is  not  duly  complied 
with  by  the  said  party  of  the  first  part,  or  that  it  is  not  in  due  pro- 
gress ojf  execution,  or  that  the  said  party  of  the  first  part  is  irregular 
or  negligent,  then,  and  in  such  case,  he  shall  be  authorized  to  declare 
this  contract  forfeited,  and  thereupon  the  same  shall  become 
[  *  340  ]  null,  and  the  party  of  the  *  first  part  shall  have  no  appeal 
from  the  opinion  and  decision  aforesaid,  and  he  hereby  re- 
leases all  light  to  except  to  or  question  the  same  in  any  place,  under 
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any  circumstances  whatever ;  but  the  party  of  the  first  part  shall  still 
remain  liable  to  the  party  of  the  second  part  for  the  damages  occa- 
sioned by  the  said  non-compliance,  irregularity,  or  negligence." 
The  instructions  thereon  were :  — 

5.  <'  If  the  defendant  annulled  this  contract,  as  stated  in  the  testi- 
mony, under  the  belief  that  the  plaintiff  was  not  prosecuting  the 
work  with  proper  diligence,  and  for  the  reasons  assigned  in  the  reso- 
lution of  the  board,  they  are  not  liable  for  any  damage  the  plaintiff 
may  have  sustained  thereby,  even  although  he  was  in  no  default,  and 
the  company  acted  in  this  respect  under  a  mistaken  opinion  as  to  his 
conduct" 

6.  '^  But  this  annulling  did  not  deprive  him  of  any  rights  vested  in 
him  at  that  time,  or  make  the  covenant  void  ab  initio^  so  as  to  deprive 
him  of  a  remedy  upon  it  for  any  money  then  due  him  for  his  work, 
or  any  damages  he  had  then  already  sustained." 

The  law  leans  strongly  against  forfeiture,  and  it  is  incumbent  on 
the  party  who  seeks  to  enforce  one,  to  show  plainly  his  right  to  it. 
The  language  used  in  this  contract  is  susceptible  of  two  meanings. 
One  is  the  literal  meaning,  for  which  the  plaintiff  in  error  contends, 
that  the  declaration  of  the  company  annuUed  the  contract,  destroying 
all  rights  which  had  become  vested  under  it,  so  that  if  there  was  one 
of  the  monthly  payments  in  arrear  and  justiy  due  from  the  company 
to  the  contractor,  and  as  to  which  the  company  was  in  default,  yet  it 
could  not  be  recovered,  because  every  obligation  arising  out  of  the 
contract  was  at  an  end. 

Another  interpretation  is,  that  the  contract,  so  far  as  it  remained 
executory  on  the  part  of  the  contractor,  and  all  obligations  of  the 
company  dependent  on  the  future  execution  by  him  of  any  part  of 
the  contract  might  be  annulled.  We  cannot  hesitate  to  fix  on  the 
latter  as  the  true  interpretation. 

In  the  first  place,  the  intent  to  have  the  obligation  of  the  contrcu;* 
tor,  to  respond  for  damages,  continue,  is  dear.  In  the  next  place, 
though  the  contractor  expressly  releases  all  right  to  except  to  the  for* 
feiture,  he  does  not  release  any  right  already  vested  under  the  con- 
tract, by  reason  of  its  part  performance,  and  expressio  unitis  ezclusio 
aUerivs.  And  finally,  it  is  highly  improbable,  that  the  parties  could 
have  intended  to  put  it  in  the  power  of  the  company  to  exempt  itself 
from  paying  money,  honestly  earned  and  justiy  due,  by  its  own  act 
declaring  a  forfeiture.  The  counsel  for  the  plaintiff  in  error  seemed 
to  feel  the  pressure  of  this  difficulty,  and  not  to  be  willing 
to  maintain  that  •vested  rights  were  absolutely  destroyed  [  *  341  ] 
by  the  act  of  the  company ;  and  he  suggested  that  though 
the  covenant  were  destroyed,  assumpsit  might  lie  upon  an  implied 
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promise.  But  if  the  intention  of  the  parties  was  to  put  an  end  to 
all  obligation  on  the  part  of  the  company  arising  from  the  covenant, 
there  would  remain  nothing  from  which  a  promise  could  be  implied ; 
and  if  this  was  not  their  intention,  then  we  come  back  to  the  very 
interpretation  against  which  he  contended ;  for  if  the  obligation  aris- 
ing from  the  covenant  remains,  the  covenant  is  not  destroyed.  We 
hold  the  instruction  of  the  court  on  this  point  to  have  been  correct 

The  next  instruction  excepted  to  was  in  these  words :  <^  The  in- 
creased work  occasioned  by  changing  the  width  of  the  road  and 
altering  the  grade  having  been  directed  by  the  engineer  of  the  com- 
pany under  its  authority,  was  done  under  this  covenant,  and  within 
its  stipulations,  and  may  be  recovered  in  this  action,  without  resort- 
ing to  an  action  of  assumpsit?'^ 

The  covenant  of  the  plaintiff  was  ^'  to  do,  execute,  and  perform  the 
work  and  labor  in  the  said  schedule  mentioned."  And  the  schedule 
mentions  ^'  all  the  grading  of  that  part  of  section  9,  &c,  according  to 
the  directions  of  the  engineer,"  &C.  We  think  this  instruction  was 
correct.  The  plaintiff  in  error  insists  that  the  covenant  was  to  do  the 
grading  precisely  as  shown  by  a  profile  made  before  the  contract  was 
entered  into.  If  this  were  so,  the  company  would  have  been  disabled 
from  making  any  change  either  of  width  or  grade,  without  the  con- 
sent of  the  defendant  We  do  not  think  this  was  the  meaning  of 
the  contract,  and  both  the  company  and  the  contractor  having  acted 
on  a  different  interpretation  of  it,  the  company  must  now  pay  for  the 
increased  work  of  which  they  have  had  the  benefit 

The  ninth  instruction  was  as  follows :  — 

9.  ^<Also,  if  from  any  cause,  without  the  fault  of  the  plaintiff,  the 
earth  excavated  could  not  be  used  in  the  filling  up  and  embankments 
on  the  road  and  at  the  river,  it  was  the  duty  of  the  defendant  to 
furnish  a  place  to  waste  it  And  if  the  company  refused,  on  the  ap- 
plication of  the  plaintiff  to  provide  a  convenient  place  for  that  pur- 
pose, he  is  entitled  to  recover  such  damages  as  he  sustained  by  the 
refusal,  if  he  sustained  any ;  and  he  is  also  entided  to  recover  any 
damage  he  may  have  sustained  by  the  delay  of  his  work  or  the  in- 
crease of  his  expense  in  performing  it,  occasioned  [by]  the  negligence, 
acts,  or  default  of  the  defendant" 

To  this  the  plaintiff  in  error  objects,  ^  that  it  assumes  that  the 
company  was  bound  to  provide  a  place  on  which  to  waste  the  earth." 
The  contract  says  the  contractor  is  to  place  earth,  not  want- 
[  •  342  ]  ed  for  embankment,  "  where  ordered  by  the  engineer."  *  He 
can  rightfully  place  it  nowhere  until  ordered  by  the  engineer ; 
and  if  such  an  order  was  refused,  or  delayed,  and  the  contractor  was 
tliereby  injured,  he  had  a  dear  right  to  damages.     It  cannot  be  sap- 
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posed  each  an  oider  was  to  be  given  or  obeyed,  if  obedience  to  it 
wonld  be  a  trespass.  Before  giving  it,  the  company  was  bound  to 
make  it  a  lawful  order,  the  execution  of  which  would  not  subject  the 
parties  to  damages  for  a  wrong,  and  therefore  was  bound  to  provide 
a  place,  and,  of  course,  a  reasonably  convenient  place  as  well  as 
seasonably  to  give  the  order. 

The  plaintiff  in  error  also  excepted  to  the  tenth  instruction,  which 
must  be  taken  together  with  the  clause  of  the  contract  to  which  it 
relates,  to  be  intelligible.  The  contract  contains  the  following  pro- 
vision:— 

<^  And  provided,  also,  that  in  order  to  secure  the  faithful  and  punc« 
tual  performance  of  the  covenants  above  made  by  the  party  of  the 
first  part,  and  to  indemnify  and  protect  the  party  of  the  second  part 
fix>m  loss  in  case  of  default  and  forfeiture  of  tiiis  contract,  the  said 
party  of  the  second  part  shall,  notwithstanding  the  provision  in  the 
annexed  schedule,  be  authorized  to  retain  in  their  hands,  until  the 
completion  of  the  contract,  fifteen  per  cent  of  the  money  at  any 
time  due  to  the  said  party  of  the  first  part;  thus  covenanted  and 
agreed  by  ihe  said  parties,  this  twelfth  day  of  July,  1836,  as  witness 
their  seals." 

The  instruction  was : — 

10.  ^Also,  the  plaintiff  is  entitled  to  recover  the  fifteen  per  cent 
retained  by  the  company,  unless  the  jury  find  that  the  company  has 
sustained  damage  by  the  default,  negligence,  or  misconduct  of  the 
plaintiff.  And  if  such  damage  has  been  sustained,  but  not  to  the 
amount  of  fifteen  per  cent,  then  the  plaintiff  is  entitled  to  recover 
the  balance,  after  deducting  the  amount  of  damage  sustained  by  the 
company.^. 

It  is  argued  that  here  is  a  stipulation  that  the  fifteen  per  cent, 
may  be  retained  by  the  company  until  the  completion  of  the  con- 
tract by  the  defendant ;  that  it  never  was  completed  by  him,  and 
so  the  time  of  payment  had  not  arrived  when  this  action  was  brought 

Now,  it  is  manifest  that  one  of  the  events  contemplated  in  this 
clause  was  a  forfeiture,  such  as  actually  took  place ;  that  in  that 
event  the  contract  never  would  be  completed  by  the  defendant,  and 
so  its  completion  could  not  with  any  propriety  be  fixed  on  as  to  the 
limit  of  time  during  which  the  company  might  retain  the  money,  un- 
less it  was  the  intention  of  the  parties  that  the  fiifteen  per  cent  so 
retained,  should  belong  absolutely  to  the  company  in  case  of  a  for* 
feiture  of  the  contract  But  the  parties  have  not  only  failed 
to  provide  for  such  forfeiture  of  the  fifte^i  *  per  cent,  but  [  *  343  ] 
have  plainly  declared  a  different  purpose.  Their  language 
is,  that  this  money  is  retained, ''  to  indemnify  and  protect  the  party 
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of  the  second  part  from  loss,  in  case  of  default  and  forfeiture  of  this 
contract." 

There  is  a  wide  difference,  both  in  fact  and  in  law,  between  indem- 
nity and  forfeiture ;  yet  it  is  the  former  and  not  the  latter  which  the 
parties  had  in  view.  Whether  an  express  stipulation  for  a  forfeiture 
of  this  fifteen  per  cent,  could  have  been  enforced,  it  is  not  necessary 
to  decide. 

But  when  the  parties  have  shown  an  intent  to  provide  a  fund  for 
indemnity  merely,  the  legal,  as  well  as*  the  just  result  is,  that  after 
indemnity  is  made  and  the  sole  purpose  of  the  fund  fully  executed, 
the  residue  of  it  shall  go  to  the  person  to  whom  it  equitably  belongs. 
Rightly  construed,  the  words,  "  until  the  completion  of  the  contract," 
refer  to  the  time  during  which  all  monthly  payments  were  to  be 
made,  and  give  the  right  to  retain  the  fifteen  per  cent,  out  of  each 
and  every  payment,  rather  than  fix  an  absolute  limit  of  time  during 
which  these  sums  might  be  retained.  In  neither  event,  contemplated 
by  this  clause,  would  this  limit  of  time  be  strictly  proper.  If  a  for- 
feiture of  the  contract  took  place,  it  was  manifestly  inapplicable ; 
and  if  no  forfeiture  did  take  place,  but  damage  were  suffered  by  the 
company,  from  default  of  the  contractor,  equal  to  the  fifteen  per 
cent,  it  cannot  be  supposed  their  righx  to  retain  was  to  cease  with 
the  completion  of  the  contract.  This  objection,  therefore,  must  be 
overruled. 

The  plaintiff  in  error  also  excepts  to  the  12th  instruction.  We 
do  not  deem  it  needful  to  determine  whether  there  was  evidence  to 
go  to  the  jury,  that  the  company  did  not  use  reasonable  diligence  to 
obtain  a  dissolution  of  the  injunction,  because  we  consider  so  much 
of  the  instruction  as  relates  to  this  subject,  to  be  a  proper  qualifica- 
tion of  the  absolute  and  peremptory  bar,  asserted  in  the  first  part  of 
the  instruction ;  and  if  the  company  desired  to  raise  any  question 
concerning  the  proper  tribunal  to  decide  on  the  matter  of  diligence, 
or  respecting  the  evidence  competent  to  justify  a  finding  thereon, 
some  prayer  for  particular  instructions  respecting  these  points  should 
have  been  preferred.  But  we  consider  there  was  some  evidence  bear- 
ing on  this  question  of  diligence,  and  that  it  was  for  the  jury  and  not 
the  court  to  pass  thereon. 

Two  objections  are  made  to  the  thirteenth  instruction.  The  first 
is,  that  this  instruction  assumed  the  existence  of  evidence,  com- 
petent to  go  to  jury,  to  prove  that  the  defendants  firaudulently  ter- 
minated the  contract  under  the  clause  which  enabled  them  to  declare 
it  forfeited.  To  this  objection,  it  is  a  conclusive  answer  that  the 
defendants  themselves  prayed  for  an  instruction  substan- 
[  *  344  ]  tially  ^like  that  given.    The  other  objection  is,  that  the 
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jury  were  instructed  to  allow  by  way  of  damages,  such  profit  as 
they  might  find  the  plaintiff  had  been  deprived  of  by  the  termination 
of  the  contract  by  the  defendants,  if  they  should  find  the  act  of  ter- 
mination to  be  fraudulent 

It  is  insisted  that  only  actual  damages,  and  not  profits,  were  in  that 
event  to  be  inquired  into  and  allowed  by  the  jury.  It  must  be  ad- 
mitted that  actual  damages  were  all  that  could  lawfully  be  given  in 
an  action  of  covenant,  even  if  the  company  had  been  guilty  of 
fraud.  But  it  by  no  means  follows  that  profits  are  not  to  be  allowed, 
understanding,  as  we  must,  the  term  profits  in  this  instruction  as 
meaning  the  gain  which  the  plaintifi*  would  have  made  if  he  had 
been  permitted  to  complete  his  contract  Actual  damages  clearly 
include  the  direct  and  actual  loss  which  the  plaintiff  sustains  propter 
rem  ipsam  non  habitam. 

And  in  case  of  a  contract  like  this,  that  loss  is,  among  other  things, 
the  difference  between  the  cost  of  doing  the  work  and  the  price  to 
be  paid  for  it  This  difference  is  the  inducement  and  real  considera- 
tion which  causes  the  contractor  to  enter  into  the  contract  For  this 
he  expends  his  time,  exerts  his  skill,  uses  his  capital,  and  assumes 
the  risks  which  attend  the  enterprise.  And  to  deprive  him  of  it, 
when  the  other  party  has  broken  the  contract  and  unlawfully  put  an 
end  to  the  work,  would  be  unjust  There  is  no  rule  of  law  which 
requires  us  to  inflict  this  injustice.  Wherever  profits  are  spoken  of 
as  not  a  subject  of  damages,  it  wlU  be  found  that  something  contin- 
gent upon  future  bargains,  or  speculations,  or  states  of  the  market, 
are  referred  to,  and  not  the  difference  between  the  agreed  price  of 
something  contracted  for  and  its  ascertainable  value,  or  cost  See 
Masterton  r.  Mayor  of  Brooklyn,  7  Hill,  61,  and  cases  there  referred 
to.  We  hold  it  to  be  a  clear  rule,  that  the  gain  or  profit,  of  which 
the  contractor  was  deprived,  by  the  refusal  of  the  company  to  allow 
him  to  proceed  with,  and  complete  the  work,  was  a  proper  subject 
of  damages. 

We  have  considered  all  the  exceptions ;  we  find  no  one  tenable, 
and  the  judgment  of  the  court  below  is  affirmed,  with  costs. 


Martin  Very,  Appellant,  v.  Jonas  Levy. 

13  H.  345. 

A  creditor  who  has  made  a  binding  agreement  with  his  debtor,  not  inequitable  in  itself,  to 
accept  specific  articles  in  payment  of  his  debt,  cannot  have  relief  in  equity,  without  com- 
plying with  his  contract. 

Sach  an  agreement  imports,  per  »e,  a  yalaable  consideration. 

If  a  claose  in  a  power  of  attorney  relate  only  to  the  particular  mode  in  which  an  authority 
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was  to  be  executed,  and  its  language  is  ambignoas,  bat,  with  reasonable  attention  would 
bear  the  interpretation  upon  which  the  agent  and  a^  third  person  have  acted,  the  principal 
is  bound. 

The  case  is  stated  in  the  opinion  of  the  court. 
Sebastian^  for  the  appellant 
Lawrence^  contra. 

[  *  356  ]      *  Curtis,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  foreclose  a  mortgage,  com- 
menced in  the  circuit  court  of  the  United  States  for  the  district  of 
Arkansas.  The  bill  alleges  that  on  the  3d  of  March,  1841,  the  re- 
spondent. Levy,  executed  his  wniing  obligatory,  for  the  sum  of  four 
thousand  dollars,  bearing  interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  to  Darwin  Ldndsley  in  six  years  after  its  date,  and 
secured  the  same  by  a  mortgage  on  certain  premises  situated  in  the 
city  of  Little  Rock;  that  by  assignment  from  Lindsley,  the  com- 
plainant  became  the  owner  of  this  bond  and  mortgage  on  the  25th 
of  March,  1841,  and  the  bill  prays  for  an  account  and  foreclosure. 

The  answer  of  Levy  admits  the  execution  of  a  bond  and  mort- 
gage, and  their  assignment  to  the  complainant,  and  avers  that  on  the 
3d  of  March,  1843,  he  agreed  with  the  complainant,  through  one 
John  S.  Davis,  his  agent,  to  deliver  goods,  such  as  jewelry,  &c.,  in 
which  the  respondent  dealt,  at  Little  Bock,  upon  reasonable  prices, 
in  satisfaction  of  this  bond  and  mortgage,  within  twelve  months 
from  the  3d  of  March,  1843 ;  that  in  pursuance  of  that  agreement 
he  did  actually  deliver  on  that  day  a  part  of  the  goods, 
[  *  357  ]  agreed  to  be  of  the  value  of  $1,898.25,  and  *  affcerwards,  on 
the  same  day,  the  complainant,  through  his  agent,  Davis, 
signed  and  delivered  to  the  respondent  a  memorandum  in  writing  as 
follows :  — 

<^  Little  Rock,  March  3,  '43.  I  hereby  agree  to  take  in  goods,  such 
as  jewelry,  &c.,  the  balance  due  me  on  a  note  assigned  by  D.  Linds* 
ley  to  me,  as  also  a  mortgage  assigned  by  said  Lindsley ;  said  goods 
to  be  delivered  to  me,  or  my  agent  at  Little  Rock,  Arkansas,  at  rea- 
sonable prices  at  said  Little  Rock ;  said  goods  to  be  called  for  within 
twelve  months  from  this  time.  Martin  Very.  By  J.  S.  Davis,  attor- 
ney in  fact" 

That  in  further  pursuance  of  this  agreement,  the  respondent  kept 
in  his  hands  and  ready  for  delivery,  and  withdrawn  from  his  trade,  a 
sufficient  amount  of  goods,  such  as  are  referred  to  in  the  memoran- 
dum, during  the  whole  year  which  elapsed  after  the  making  of  the 
agreement,  and  was  constantly  ready  and  willing  to  deliver  the  same 
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at  Little  Rock,  but  the  complainant  was  not  there,  and  did  not  an* 
tborize  any  one  to  receive  them ;  that  the  respondent  has  ever  since 
been  ready  and  willing  to  perform  his  agreement,  and  offers  to  bring 
the  goods  into  court,  or  place  them  in  the  hands  of  a  receiver.  The 
court  below  appointed  a  receiver,  ascertained  the  amount  of  goods 
necessary  to  satisfy  the  unpaid  residue  of  the  bond,  ordered  the  re-  . 
ceiver,  upon  demand,  to  deliver  the  same  to  the  complainant,  in  full 
satisfaction  of  the  bond  and  mortgage,  decreed  the  mortgage  satis- 
fied, and  ordered  the  complainant  to  pay  the  costs.  From  this  decree 
the  complainant  appealed. 

An  agreement  by  a  creditor  to  receive  specific  articles  in  satisfao- 
tion  of  a  money  debt,  is  binding  on  his  conscience ;  and  if  he  ask 
the  aid  of  a  court  of  equity  to  enforce  the  payment,  he  can  receive 
that  aid  only  to  compel  satisfaction  in  the  mode  in  which  he  has 
agreed  to  accept  it  A  court  of  equity  will  even  go  further ;  and  in 
a  proper  case  will  enforce  the  execution  of  such  an  agreement.  At 
law,  a  mere  accord  is  not  a  defence ;  and  before  breach  of  a  sealed 
instrument,  there  is  a  technical  rule,  which  prevents  such  an  instru- 
ment firom  being  discharged,  except  by  matter  of  as  high  a  nature  as 
the  deed  itself.  Alden  v.  Blague,  Cro.  Jac.  99 ;  Kaye  v.  Waghome, 
1  Taunt  428 ;  Bayley  v.  Homan,  3  Bing.  N.  C.  915.  But  no  such 
difficulties  exist  in  equity.  On  the  broad  principle  that  what  has 
been  agreed  to  be  done,  shall  be  considered  as  done,  the  court  will 
treat  the  creditor  as  if  he  had  acted  conscientiously,  and  accepted  in 
satisfaction  what  he  had  agreed  to  accept,  and  what  it  was  his  own 
fault  only  that  he  had  not  received  Indeed,  even  a  court  of  law,  in 
a  case  free  from  the  technical  difficulties  above  noticed,  will  do  the 
same  thing.    Bradl]^  v.  Gregory,  2  Camp.  383. 

*  In  order,  however,  to  bring  the  case  within  these  prin-  [  *  3S8  ] 
ciples,  three  things  axe  necessary.     An  agreement,  not  in- 
equitable in  its  terms  and  effect;  a  valuable  consideration  for  such 
agreement ;  readiness  to  perform,  and  the  absence  of  laches  on  the 
part  of  the  debtor. 

In  this  case  the  agreement  was  in  writing,  and  one  objection  to  it 
made  by  the  complainant  is,  that  the  person  who  executed  it  on  his 
behalf  was  not  authorized  to  do  so.  The  authority  was  in  vmting, 
and  gave  the  attorney  '<  full  power  and  authority  to  trade,  sell,  and 
dispose  of  any  notes,  bills,  bonds,  or  mortgages,  held  or  owned  by  me, 
on  any  resident  or  residents  of  the  State  of  Arkansas."  Acting 
under  this  power,  Davis  did  actually  accept  a  partial  payment  in 
goods,  amounting  to  $1,898.25,  and  signed  the  memorandum  in 
ivriting,  which  is  relied  on.  The  bond  being  produced,  bears  the  foU 
lowing  indorsement :  — 

▼OL.  xiz.  46 
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"  Received  on  the  within,  in  goods,  the  sum  of  eighteen  hundred 
and  ninety-eight  dollars  and  twenty-five  cents,  March  3,  1843.  Mar- 
tin Very.     By  J.  S.  Davis." 

The  complainant,  in  his  bill,  treats  this  as  a  payment,  and  it  does 
not  appear  that  he  made  any  objection  to  it,  though  Davis  says,  in 
one  of  his  letters,  he  thought  the  prices  were  too  high. 

Upon  this  state  of  facts,  we  are  of  opinion  Davis  had  authority  to 
enter  into  the  agreement  in  question.  Besides  the  power  to  collect 
and  sell,  is  the  power  to  trade  this  bond  and  mortgage.  It  might  be 
difficult  to  attach  any  general  legal  signification  to  this  word.  But 
considered  in  reference  to  the  particular  facts  of  this  case,  we  think 
its  meaning  sufficiently  dear. 

It  is  proved  by  Davis,  that  the  power,  though  general  in  its  terms, 
was  given  solely  in  reference  to  this  particular  bond  and  mortgage. 
The  bond  had  yet  four  years  to  run.  When,  therefore,  Davis  was 
authorized  to  collect  this  bond,  the  parties  to  the  letter  of  attorney 
must  have  had  in  view  some  agreement  respecting  its  extinguish- 
ment, which  should  vary  its  original  terms  of  payment ;  and  when  he 
was  further  empowered  to  trade  it,  it  is  not  an  inadmissible  interpre- 
tation that  the  new  agreement  for  its  extinguishment,  which  he  was 
empowered  to  make,  might  be  an  agreement  to  receive  specific  arti- 
cles in  payment  It  has  been  said  that  special  powers  are  to  be  con- 
strued strictly.  If  by  this  is  meant,  that  neither  the  agent,  nor  a 
third  person  dealing  with  him  in  that  character,  can  claim  under  the 
power  any  authority  which  they  had  not  a  right  to  understand  its 
language  conveyed,  and  that  the  authority  is  not  to  be  extended  by 
mere  general  words  beyond  the  object  in  view,  the  position  is  correct 
But  if  the  words  in  question  touch  only  the  particular  mode 
[  •  359  ]  in  which  an  object,  admitted  to  be  within  the  *  power,  is  to 
be  effected,  and  they  are  ambiguous,  and  with  a  reasonable 
attention  to  them  would  bear  the  interpretation  on  which  both  the 
agent  and  a  third  person  have  acted,  the  principal  is  bound,  although 
upon  a  more  refined  and  critical  examination,  the  court  might  be  of 
opinion  that  a  different  construction  would  be  more  correct  Le  Roy 
V.  Beard,  8  How.  451 ;  Loraine  v.  Cartwright,  3  Wash.  C.  C.  R.  151 ; 
De  Tastett  v.  Crousillat,  2  Wash.  C.  C.  R.  132 ;  1  Liv.  on  Agency, 
403,  404 ;  Story  on  Agency,  §  74.  Such  an  instrument  is  generally 
to  be  construed,  as  a  plain  man,  acquainted  with  the  object  in  view, 
and  attending  reasonably  to  the  language  used,  has  in  fact  construed 
it  He  is  not  bound  to  take  the  opinion  of  a  lawyer  concerning  the 
meaning  of  a  word  not  technical,  and  apparently  employed  in  a  pop- 
ular sense.     Withington  v.  Herring,  5  Bing.  456. 

In  this  case,  the  complainant,  besides  empowering  Davis  to  collect 
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a  bond  not  yet  payable,  has  authorized  him  to  trade  it,  —  a  word  fre- 
quently used  in  popular  language  to  signify  an  exchange  of  one  arti- 
cle for  another,  by  way  of  barter. 

This  power  was  intended  by  the  complainant  to  be  acted  on  by 
the  respondent,  a  jeweller,  in  the  State  of  Arkansas,  and  we  think 
he  cannot  complain  that  it  was  understood  in  its  popular  sense ; 
more  especially  when  he  accepted,  without  objection,  goods  amount- 
ing to  $1,898.25,  and  gave  the  defendant  no  notice  of  his  dissent 
from  that  construction  of  the  power  under  which  his  agent  received 
them,  in  part  payment  of  the  bond. 

But  it  is  insisted  that,  if  Davis  had  authority  to  receive  those  goods 
in  part  payment,  he  had  not  power  to  enter  into  an  executory  agree- 
ment to  receive  the  others.  This  might  have  presented  a  question 
of  some  diflSculty,  if  the  effect  of  that  agreement  had  been  to  give  a 
credit  to  the  obligor,  or  to  subject  the  principal  to  any  risk,  or  place 
his  claim  in  any  less  advantageous  position  than  it  would  have  been 
in  if  no  contract  had  been  made  in  reference  thereto. 

It  must  be  borne  in  mind,  that  it  is  proved  by  Marcus  Dotter  and 
Emanuel  Levy,  and  other  witnesses,  that  the  defendant  had  on  hand 
more  than  sufficient  goods,  of  the  description  mentioned,  at  the  time 
the  other  goods  were  delivered  and  the  memorandum  signed.  By  the 
memorandum,  the  residue  of  the  goods  was  to  be  delivered,  at  any 
time  within  twelve  months,  when  called  for  by  the  complainant.  The 
defendant  was  obliged  to  keep  this  amount  of  these  goods  constant- 
ly on  hand,  and  ready  for  delivery.  He  could,  therefore,  gain  nothing 
by  delay.  On  the  other  hand,  the  complainant  might  have  found  it 
more  convenient  not  to  take  all  at  one  time ;  the  bond  bore  interest, 
which  was  accruing  by  the  delay ;  and  if  the  defendant, 
•  upon  demand,  should  fail  to  comply,  the  bond  would  re-  [  *  360  ] 
main  in  force,  and  no  right  of  the  complainant  to  the  money 
debt,  or  its  security  by  the  mortgage,  would  be  prejudiced. 

Under  these  circumstances,  we  are  of  opinion  that,  as  Davis  had 
authority  to  receive  payment  in  goods,  he  had  also  authority  to  enter 
into  this  agreement,  having  the  same  object  in  view,  and  providing 
for  its  accomplishment  in  a  way  apparently  more  beneficial  for  the 
creditor  than  the  receipt  of  all  the  goods  at  the  time  the  arrangement 
was  made. 

That  the  agreement  itself  imports  a  consideration,  deemed  by  the 
law  valuable,  there  can  be  no  doubt.  An  agreement  to  give  a  less 
sum  for  a  greater,  if  the  time  of  payment  be  anticipated,  is  binding ; 
the  reason  being,  as  expressed  in  Fennel's  case,  6  Co.  R.  117,  that 
peradventure  parcel  of  the  sum,  before  the  day,  would  be  more  ben- 
eficial than  the  whole  sum  on  the  day.     Coke's  Lit.  213,  b ;  Com. 
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Dig.  Accord,  B.  2 ;  Brooks  v.  White,  2  JVfet.  283.  And  when  the 
i^me  of  payment  is  not  anticipated,  the  law  deems  the  delivery  of 
specific  articles  a  good  satisfaction  of  a  money  debt,  because  it  will 
intend  them  to  be  more  valuable  than  the  money  to  the  creditor  who 
has  consented  to  the  arrangement.  Bac.  Ab.  Accord,  A;  Fennel's 
case,  5  Co.  B.  117 ;  Booth  v.  Smith,  3  Wend.  66 ;  Kellogg  v.  Rich- 
ards, 14  Wend.  116 ;  Steinman  v.  Magnus,  11  East  390 ;  Lewis  v. 
Jones,  4  B.  &  C.  513. 

In  this  case,  both  these  rules  apply ;  for  the  time  of  payment  was 
to  be  anticipated,  and  specific  articles  delivered. 

We  consider  it  also  clearly  proved,  that  the  defendant  has  been 
ready  to  perform  at  all  times  since  the  agreement  was  made.  It  is 
said  by  Davis  that,  in  1844,  January,  he  thinks,  he  addressed  a  letter 
to  Levy,  requesting  him  to  pay  the  money  coming  to  Very  in  jew- 
elry, watches,  &c. ;  and  also  requested  him  to  put  them  up,  and  de- 
liver them  to  Mr.  Waring,  in  Little  Bock ;  and  that  Levy  declined 
paying  as  requested.  That  he  has  seached  for  Levy's  letter,  but  can- 
not find  it. 

It  is  certainly  highly  improbable  that  Levy,  who  had  had  these 
goods  on  hand,  and  set  apart  from  his  trade,  ready  for  delivery,  ever 
after  the  agreement  was  made,  should  have  thus  refused  to  deliver 
them. 

He  produces  a  letter  of  Davis,  which,  though  it  bears  date  on  the 
3d  of  February,  1844,  is  undoubtedly  the  letter  Davis  speaks  of^  and 
is  as  follows :  — 

"  New  Albany,  February  3, 1844.  Dear  sir :  If  you  can  pay  the 
balance  of  your  note  in  good  silver  or  gold  watches,  and  good  jew- 
elry, at  fair  prices,  say  about  half  of  each,  or  two  thirds  watches,  you 
will  please  notify  me  of  the  fact  by  return  mail,  and  I  will 
[  *  361  ]  send  on  for  them  at  once.  The  things  you  let  me  *  have 
before  were  too  high,  at  least  Mr.  Very  says  so.  Let  me 
hear  from  you.     I  am,  your  firiend.    John  S.  Davis.     Mr.  J.  Levy." 

It  thus  appears,  Davis  was  mistaken  in  supposing  he  designated  a 
person  in  Little  Bock  to  receive  the  goods ;  and  unless  it  was  the 
purpose  of  this  letter  to  vary  the  original  understanding  of  the  parties 
in  respect  to  the  proportion  of  watches  to  be  delivered,  it  is  difficult 
to  see  what  fair  object  it  could  have  had.  The  testimony  of  Davis 
that  Levy  refused,  without  undertaking  to  state  the  contents  of  Levy's 
letter,  or  the  substance  of  its  contents,  cannot  be  deemed  sufficient  to 
prove  a  refusal  by  Levy  to  perform  his  contract.  Before  the  defend- 
ant can  be  prejudiced  by  testimony  of  a  refusal,  it  is  reasonable  the 
court  should  know  what  it  was.  It  certainly  was  not  a  refusal 
to  deliver  the  goods  to  Waring,  as  Davis  says,  for  Waring  was  not 
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mentioned  by  Davis  in  his  letter.  The  conduct  of  Davis  in  this  mat- 
ter is  somewhat  strange.  He  made  the  memorandum  in  writing  as 
Very's  agent,  agreeing  to  accept  payment  of  the  balance  of  the  bond 
in  these  articles ;  he  delivered  to  Very  the  jewelry  received,  but  says 
he  did  not  tell  Very  of  the  contract  to  receive  the  balance  in  goods ; 
and  eleven  months  afterwards  he  wrote  the  letter  of  the  3d  of  Febru- 
ary, which  seems  to  be  a  new  proposal,  as  if  no  contract  had  yet  been 
made  on  the  subject;  he  mistakes  the  contents  of  his  own  letter  in  a 
materisd  particular,  says  he  has  lost  Levy's  letter,  but  the  latter  de- 
clined paying  as  requested.  We  are  not  satisfied  that  a  breach  of 
contract  by  Levy,  or  any  laches  on  his  part,  is  made  out 

It  is  asserted  by  the  complainant's  counsel  that  the  contract  was 
void  on  account  of  Levy's  fraud ;  that  it  was  obtained  from  Davis  by 
false  statements  and  the  suppression  of  material  facts  by  Levy,  and, 
of  course,  cannot  be  the  basis  of  any  right  in  a  court  of  equity. 

But  this  ground  is  not  open  to  the  cotnplainant.  No  fraud  is 
charged  in  the  bill,  and  though  the  complainant  may  not  have  anti- 
cipated, when  the  bill  was  filed,  that  this  contract  would  be  set  up  in 
the  answer  as  a  defence,  yet  on  the  coming  in  of  the  answer  he  might 
have  amended  his  bill,  as  he  did  in  another'  particular,  averring  that 
if  smy  such  agreement  was  in  fact  made,  it  was  void,  and  charging 
in  what  the  fraud  consisted.  Not  having  done  so,  he  cannot  now 
avail  himself  of  it.  Besides,  the  evidence  comes  in  a  very  irregular 
way,  and  is  wholly  unsatisfactory.  It  is  brought  out  by  Davis,  in 
answer  to  interrogatories  which  do  not  call  for  any  statements  touch- 
ing such  subjects,  but  relate  to  wholly  diiferent  matters.  Thus  the 
19th  interrogatory  inquires:  "For  what  reason  was  the 
agreement,  marked  *  B,  given  or  executed,  if  ever  executed  ?  "  [  *  362  ] 
To  this  Davis  replies :  ^'  That  said  agreement  was  executed 
and  delivered  for  several  reasons :  The .  first  of  which  reasons  was, 
that  Levy  represented  that  he  had  expended  large  sums  of  money  in 
defending  suits  for  the  benefit  of  Very,  and  for  the  purpose  of  saving 
Very  from  losing  the  money  for  which  this  suit  is  brought ;  the 
second  reason  was,  that  said  Levy  represented  himself  as  insolvent 
or  wholly  unable  to  pay  the  debt  due  Very;  and  thirdly,  that  the 
property  mortgaged  was  of  little  value,  and  would  only  pay  at  best  a 
very  small  portion  of  the  money  intended  to  be  secured  by  the  mort- 
gage ;  all  which  statements  and  representation  thus  made  by  said 
Levy,  said  Davis,  subsequent  to  the  signing  and  delivering  said 
agreement,  found  to  be  false." 

The  20th  interrogatory  inquires :  "  What  was  the  inducement  and 
consideration  for  giving  and  executing  the  said  agreement  B  ?  "  To 
this  he  answers :  '<  That  the  inducement  and  consideration  for  giving 

46* 
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and  executing  agreement  '^  B"  were  the  false  representations  of  said 
Levy  of  his  circumstances,  the  value  of  the  property  mortgaged,  and 
that  he,  said  Levy,  had  paid  large  sums  of  money  to  save  said  debt 
secured  by  said  mortgage  for  said  Very ;  these  statements  and  repre- 
sentations were  made  before  and  at  the  time  said  agreement "  B  " 
was  executed  and  delivered,  and  said  Davis  then  believed  them  to  be 
true,  but  subsequently  found  them  to  be  false." 

This  is  all  the  testimony  in  support  of  the  charge  of  fraud.  What 
he  means,  when  he  says  he  subsequently  found  the  representations 
to  be  false,  he  does  not  explain.  That  he  had  any  personal  knowl- 
edge of  their  falsehood  he  does  not  say ;  and  his  statement  indicates 
only  that,  by  subsequent  inquiry,  and  the  information  elicited  thereby, 
he  became  satisfied  that  he  was  deceived.  It  would  not  be  in  con- 
formity with  settled  rules  of  pleading  and  evidence  in  courts  of  equity, 
to  convict  a  party  of  a  fraud,  not  charged  on  the  record,  and  brought 
out  for  the  first  time  by  the  voluntary  statements  of  a  witness  in  an- 
swer to  no  question,  and  resting  at  last  upon  mere  hearsay. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

19  H.  126. 


Horace  H.  Day,  Plaintiff  in  Error,  v,  W.  James  Woodworth  and 

others. 

13  H.  363. 

The  right  to  open  and  close  is  so  far  dependent  on  the  discretion  of  the  court  below,  tiiat  it 

is  not  the  subject  of  a  bill  of  exceptions. 
In  an  action  of  trespass,  a  jury  may  give  what  are  called  exemplary  damages ;  bat  connael 

fees  are  not  to  be  included  in,  and  allowed  as  part  of  the  damages,  in  any  action  at  law. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Massachusetts.     The  case  is  stated  in  the  opinion  of  the  court 

CriUetj  for  the  defendants. 

No  counsel  contrd. 

[  •  369  ]      •  Grier,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  was  plaintiff  below  in  an  action  oi 
trespass,  charging  the  defendants  with  tearing  down  and  destroying 
his  mill-dam.  The  defendants  pleaded  in  justification  that  the  Berk- 
shire Woollen  Company  owned  mills  above  the  dam  of  plaintiff,  who 
illegally  erected  and  maintained  the  same,  so  as  to  injure  the  mills 
above ;  that  by  direction  of  said  company,  and  as  their  agents  and 
servants,  they  did  enter  plaintiff's  close,  and  did  break  down  and 
demolish  so  much  of  the  plaintlfTs  dam  as  was  necessary  ix>  remove 
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the  nuisance  and  injury  to  the  mills  above,  and  no  more,  and  as  they 
lawfully  might.  To  this  plea  the  plaintiff  replied  de  injuria^  &c. 

•  On  the  trial  of  this  issue,  the  defendants  "  claimed  the  [  *  370  ] 
right  to  begin  and  offer  their  evidence  first,  and  open  and 
close  the  argument.      The  plaintiff  claimed  the  same  right.     The 
court  ruled  in  favor  of  the  defendants,  to  which  the  plaintiff  excepted." 
This  ruling  of  the  court  is  now  alleged  as  error. 

Our  attention  has  been  pointed  to  numerous  decisions  of  English 
and  American  courts  on  this  subject,  which  we  think  it  unnecessary 
to  notice  more  particularly,  than  to  state,  that  the  question  whether 
a  defendant  in  trespass  who  pleads  a  plea  in  justification  only,  has  a 
light  to  begin  and  conclude,  has  been  differently  decided  in  different 
courts.  It  is  a  question  of  practice  only,  and  depends  on  the  peculiar 
rules  of  practice  which  the  court  may  adopt.  The  English  courts 
have  regretted  that  an  objection  to  the  ruling  of  the  court  at  nisi  prius 
on  this  question  should  ever  have  been  permitted  to  be  received  as  a 
ground  for  a  new  triaL  But  although  a  court  may  sometimes  grant 
a  new  trial  where  the  judge  has  not  accorded  to  a  party  certain  rights 
to  which,  by  the  rules  of  practice  of  the  court,  he  may  be  justly  en- 
titled, we  are  of  opinion  that  the  ruling  of  the  court  below  on  such  a 
point  is  not  the  proper  subject  of  a  bill  of  exceptions  or  a  writ  of 
error.  A  question  as  to  the  order  in  which  counsel  shall  address  the 
jury  does  not  affect  the  merits  of  the  controversy.  As  a  matter  of 
practice,  the  circuit  court  of  Massachusetts  had  a  right  to  makes  its 
own  rules.  The  record  does  not  show  that  the  rule  of  the  court  is 
different  from  their  judgment  on  this  occasion.  So  that  the  plaintiff 
has  failed  to  show  any  error  in  the  decision,  assuming  it  to  be  a 
proper  subject  of  exception. 

The  great  question,  on  the  trial  of  this  case,  appears  to  have  been 
whether  the  plaintiff's  dam  was  higher  than  he  had  a  right  to  main- 
tain it,  and  if  so,  whether  the  defendants  had  torn  down  more  of  it, 
or  made  it  lower  than  they  had  a  right  to  do. 

The  plaintiff's  counsel  requested  the  court  to  instruct  the  jury  that 
"  they  might  allow  counsel-fees,  &c.,  if  there  was  any  excess  in  tak- 
ing down  more  of  the  dam  than  was  justifiable,  and  give  as  a  reason 
that  the  defendants  thereby  became  trespassers  ab  initio?^ 

The  court  inBtructed  the  jury  "  that  if  they  should  find  for  the  plain- 
tiff on  the  first  ground,  namely,  that  the  defendants  had  taken  down 
more  of  the  dam  than  was  necessary  to  relieve  the  mills  above,  unless 
such  excess  was  wanton  and  malicious,  then  the  jury  would  allow  in 
damages  the  cost  of  replacing  such  excess,  and  compensation  for  any 
delay  or  damage  occasioned  by  such  excess,  but  not  any  thing  for 
counsel-fees  or  extra  compensation  to  engineers." 
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[  *  371  ]  *  This  instractioQ  of  the  court  is  excepted  to,  on  two 
grounds.  First,  because  ^  this  being  an  action  of  trespass, 
Che  plaintiff  was  not  limited  to  actual  damages  proved,"  and,  secondly, 
that  the  jury,  under  the  conditions  stated  in  the  charge,  should  have 
been  instructed  to  include  in  their  verdict  for  the  plaintiff,  not  only 
the  actual  damages  suffered,  but  his  counsel-fees  and  other  expenses 
incurred  in  prosecuting  his  suit. 

It  is  a  well-established  principle  of  the  common  law,  that  in  actions 
of  trespass  and  all  actions  on  the  case  for  torts,  a  jury  may  infliet 
what  are  called  exemplary,  punitive,  or  vindictive  damages  upon  a 
defendant,  having  in  view  the  enormity  of  his  offence  rather  than  the 
measure  of  compensation  to  the  plaintiff  We  are  aware  that  the 
propriety  of  this  doctrine  has  been  questioned  by  some  writers ;  but 
if  repeated  judicial  decisions  for  more  than  a  century  are  to  be  re- 
ceived as.  the  best  exposition  of  what  the  law  is,  the  question  will  not 
admit  of  argument.  By  the  common  as  well  as  by  statute  law,  men 
are  often  punished  for  aggravated  misconduct  or  lawless  acts,  by 
means  of  a  civil  action,  and  the  damages,  inflicted  by  way  of  penal^ 
or  punishment,  given  to  the  party  injured.  In  many  civil  actions, 
such  as  libel,  slander,  seduction,  &c,  the  wrong  done  to  the  plaintiff 
is  incapable  of  being  measured  by  a  money  standard ;  and  tiie  dam- 
ages assessed  depend  on  the  circumstances,  showing  the  degree  of 
moral  turpitude  or  atrocity  of  the  defendants  conduct,  and  may 
properly  be  termed  exemplary  or  vindictive  rather  than  compen- 
satory. 

In  actions  of  trespass,  where  the  injury  has  been  wanton  and  mali* 
cious,  or  gross  and  outrageous,  courts  permit  juries  to  add  to  the 
measured  compensation  of  the  plaintiff  which  he  would  have  been 
entitied  to  recover,  had  the  injury  been  inflicted  without  design  or 
intention,  something  further  by  way  of  punishment  or  example,  which 
has  sometimes  been  called  <^  smart  money."  This  has  been  alwa3rB 
left  to  the  discretion  of  the  jury,  as  the  degree  of  punishment  tx>  be 
thus  inflicted  must  depend  on  the  peculiar  circumstances  of  each 
case.  It  must  be  evident,  also,  that  as  it  depends  upon  the  degree 
of  malice,  wantonness,  oppression,  or  outrage  of  the  defendant* «  con- 
duct, the  punishment  of  his  delinquency  cannot  be  measured  by  the 
expenses  of  the  plaintiff  in  prosecuting  his  suit  It  is  true  that  dam- 
ages, assessed  by  way  of  example,  may  thus  indirectiy  compensate 
the  plaintiff  for  money  expended  in  counsel  fees;  but  the  amount  of 
these  fees  cannot  be  taken  as  the  measure  of  punishment  or  a  neces* 
sary  element  in  its  infliction. 

This  doctrine  about  the  right  of  the  jury  to  include  in  thehr  ver^ 
diet,  in  certain  cases,  a  sum  sufiicient  to  indemnify  the  plaintiff 
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•for  counsel  fees  and  other  real  or  supposed  expenses  over  (  *  372  ] 
and  above  taxed  costs,  seems  to  have  been  borrowed  from 
the  civil  law  and  the  practice  of  the  courts  of  admiralty.  At  first,  by 
the  common  law,  no  costs  were  awarded  to  either  party,  eo  nomine. 
If  the  plaintiff  failed  to  recover,  he  was  amerced  pro  falso  clamore. 
If  he  recovered  judgment,  the  defendant  was  in  misericordia  for  his 
unjust  detention  of  the  plaintiff's  debt,  and  was  not,  therefore,  pun- 
ished with  the  expensa  litis  under  that  title.  But  this  being  consid- 
^ed  a  great  hardship,  the  statute  of  Gloucester,  6  Ed.  I.  c.  1,  was 
passed,  which  gave  costs  in  all  cases  when  the  plaintiff  recovered 
damages.  This  was  the  origin  of  costs  de  incremento;  for  when  the 
damages  were  found  by  the  jury,  the  judges  held  themselves  obliged 
to  tax  the  moderate  fees  of  counsel  and  attorneys  that  attended  the 
cause.     See  Bac.  Abr.  tit.  Costs. 

Under  the  provisions  of  this  statute,  every  court  of  common  law 
has  an  established  system  of  coFSts,  which  are  allowed  to  the  success- 
ful party  by  way  of  amends  for  his  expense  and  trouble  in  prose- 
cuting his  suit.  It  is  true,  no  doubt,  and  is  especially  so  in  this 
country,  (where  the  legislatures  of  the  different  States  have  so  much 
reduced  attorneys'  fee  bills,  and  refused  to  allow  the  honorarium  paid 
to  counsel  to  be  exacted  from  the  losing  party,)  that  the  legal  taxed 
costs  are  far  below  the  real  expenses  incurred  by  the  litigant ;  yet  it 
is  all  the  law  allows  as  expensa  litis.  If  the  jury  may,  '^  if  they  see 
fit,"  allow  counsel  fees  and  expenses  as  a  part  of  the  actual  damages 
incurred  by  the  plaintiff,  and  then  the  court  add  legal  costs  de  incre' 
mentOj  the  defendants  may  be  truly  said  to  be  in  misericordia^  being 
at  the  mercy  both  of  court  and  jury.  Neither  the  common  law,  nor 
the  statute  law  of  any  State,  so  far  as  we  are  informed,  has  invested 
the  jury  with  this  power  or  privilege.  It  has  been  sometimes  exer- 
cised by  the  permission  of  courts,  but  its  results  have  not  been  such 
as  to  recommend  it  for  general  adoption  either  by  courts  or  legis- 
latures. 

The  only  instance  where  this  power  of  increasing  the  <' actual 
damages "  is  given  by  statute  is  in  the  patent  laws  of  the  United 
States.  But  there  it  is  given  to  the  court  and  not  to  the  jury.  The 
jury  must  find  the  '^  actual  damages  "  incurred  by  the  plaintiff  at  the 
time  his  suit  was  brought ;  and  if,  in  the  opinion  of  the  court,  the 
defendant  has  not  acted  in  good  faith,  or  has  been  stubbornly  litigious, 
or  has  caused  unnecessary  expense  and  trouble  to  the  plaintiff,  the 
court  may  increase  the  amount  of  the  verdict,  to  the  extent  of  trebling 
it.  But  this  penalty  cannot,  and  ought  not  to  be  twice  inflicted ; 
first,  at  the  discretion  of  the  jury,  and  again  at  the  discretion  of  the 
court.     The  expenses  of   the  defendant   over   and    above    taxed 
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[  *  373  ]  costs  are  usually  *  as  great  as  those  of  plaintiff;  and  yet 
neither  court  nor  jury  can  compensate  him,  if  the  verdiet 
and  judgment  be  in  his  favor,  or  amerce  the  plainiiS pro  f also  clamore 
beyond  tax  costs.  Where  such  a  rule  of  law  exists  aUowing  the  jury 
to  find  costs  de  incremento  in  the  shape  of  counsel  fees,  or  that  equally 
indefinite  and  unknown  quantity  denominated  (in  the  plaintiff's 
prayer  for  instruction)  "  &c.,"  they  should  be  permitted  to  do  the 
same  for  the  defendant,  where  he  succeeds  in  his  defence,  otherwise 
the  parties  are  not  suffered  to  contend  in*  an  equal  field.  Besides,  in 
actions  of  debt,  covenant,  and  assumpsitj  where  the  plaintiff  always 
recovers  his  actual  damages,  he  can  recover  but  legal  costs  as  com- 
pensation for  his  expenditure  in  the  suit,  and  as  punishment  of  de- 
fendant for  his  unjust  detention  of  the  debt;  and  it  is  a  moral  offence 
of  no  higher  order,  to  refuse  to  pay  the  price  of  a  patent  or  the  dam- 
ages for  a  trespass,  which  is  not  wilful  or  malicious,  than  to  refuse 
the  payment  of  a  just  debt.  There  is  no  reason,  therefore,  why  the 
law  should  give  the  plaintiff  such  an  advantage  over  the  defendant  in 
one  case,  and  refuse  it  in  the  other.  See  Barnard  v.  Poor,  21  Pick. 
382 ;  and  Lincoln  v.  The  Saratoga  Railroad,  23  Wend.  435. 

We  are  of  opinion,  therefore,  that  the  instruction  given  by  the 
court  in  answer  to  the  prayer  of  the  plaintiff,  was  correct 

The  instruction  to  the  jury,  also,  was  clearly  proper  as  respected 
the  measure  of  the  damages,  and  that  the  jury  had  nothing  to  do 
with  the  question,  whether  their  verdict  would  carry  costs.  The 
judgment  is,  therefore,  affirmed. 

21  H.  202;  28  H.  2. 


Joseph  Fowler,  Junior,  Appellant,  v,  Nathan  Hart. 

18  H.  373. 

Where  the  district  conrt,  sitting  in  bankraptcy,  refonned  a  first  mortgage  withoat  notioe  to 
the  second  mortgagee,  and  sabseqnently,  on  the  petition  of  the  assignee,  and  with  iiotioe 
to  the  second  mortgagee,  caused  the  mortgaged  property  to  be  sold,  held,  that  the  aecoiMl 
mortgagee  was  bound  by  this  last  proceeding,  and  could  not  maintain  a  bill  against  the 
first  mortgagee,  who  was  the  purchaser  under  the  sale,  to  charge  his  second  mortgage  oa 
the  property. 

The  case  is  stated  in  the  opinion  of  the  court 

Bradley^  for  the  appellant 

No  counsel  contrd. 

[  *  377  ]      *  M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  eastern  distiict  of  Louisiana. 
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Fowler  filed  his  bill  in  the  third  district  court  of  New  Orleans, 
representing  that  on  the  16th  December,  1839,  he  recovered  a  jadg- 
naent  in  the  commercial  court  of  New  Orleans,  against  Daniel  T. 
Walden  and  William  Christy  for  $3,530.22,  besides  interest ;  that  on 
the  29th  December,  1839,  he  caused  the  judgment  to  be  duly  inscribed 
in  the  oiSce  of  the  recorder  of  mortgages  for  the  parish  of  New  Or* 
gleans,  by  which  the  same  became  a  judicial  mortgage  on  the  real 
estate  of  the  defendants  in  the  parish ;  that  Walden  after- 
wards became  bankrupt,  and  *  Christy  was  appointed  his  [  *  378  ] 
assignee ;  and  that  he  procured  an  entry  of  cancellation  to 
be  made  by  the  recorder  of  judicial  mortgages  without  his  consent, 
and  illegally ;  that  the  mortgage  remains  in  force. 

And  the  plaintiff  states  that  when  the  judgment  was  recorded,  and 
up  to  the  time  of  the  bankruptcy  of  Walden,  he  was  the  owner  and 
in  possession  of  a  certain  lot  of  ground  and  buildings  thereon  in  the 
city  of  New  Orleans,  to  wit,  in  the  second  miinicipality,  in  the  square 
bounded  by  New  Levee,  St.  Joseph,  Commerce,  and  Julia  streets, 
measuring  twenty-three  feet  five  inches  front  on  New  Levee  street,  by 
about  125  feet  six  inches  in  depth  on  the  side  nearest  St  Joseph 
street,  124  feet  seven  inches  in  depth  on  the  side  nearest  Julia  street, 
and  about  twenty-one  feet  eight  inches  on  the  rear  line ;  which  prop- 
erty is  liable  to  the  judicial  mortgage  of  the  petitioner ;  that  Christy, 
the  assignee  of  Walden,  sold  the  same  lot  to  one  Nathan  Hart,  of 
New  York,  who  took  possession  thereof,  and  still  remains  in  posses* 
sion ;  that  he  well  knew,  at  the  time  of  his  purchase,  that  the  pe- 
titioner's mortgage  was  a  lien  on  the  same,  and  that  Christy,  the 
assignee,  had  no  power  to  cancel  the  same.  And  the  petitioner  avers 
that  his  judgment  lien  was  good  under  the  second  section  of  the 
bankrupt  law.^ 

On  the  application  of  Hart,  he  being  a  citizen  of  New  York,  the 
suit  was  removed  firom  the  state  court  to  the  circuit  court  of  the 
United  States. 

In  his  answer.  Hart  denies  that  the  petitioner  has  a  mortgage  on 
the  property  described  in  his  petition  ;  and  states  that  he  purchased 
the  same  for  the  sum  of  $4,700,  under  a  sale  of  the  marshal,  on  16th 
June,  1845,  in  pursuance  of  a  decree  of  the  United  States  district 
court,  entered  the  23d  May,  1845,  sitting  as  a  court  of  bankruptcy,  in 
the  matter  of  the  bankruptcy  of  Daniel  T.  Walden,  and  confinned 
according  to  law  by  a  sale  duly  recorded  from  Christy,  the  assignee, 
before  a  notary  public,  the  19th  June,  1845 ;  and  clecur  of  all  mort- 
gages, the  same  having  been  cancelled,  by  order  of  the  judgment  of 
« 

1  6  StatB.  at  larg^  442. 
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said  court,  the  23d  May,  1845,  on  a  rule,  notice  of  which  was  doly 
eetved  on  petitioner. 

The  mortgage  of  the  defendant,  Hart,  on  the  above  property  was 
dated  22d  May,  1838,  the  judicial  mortgage  of  the  petitioner  took 
effect  the  29th  December,  1839.  But  after  the  bankruptcy  of  Walden, 
and  before  the  sale  of  the  property  to  Hart  by  the  assignee,  it  was 
discovered  that  there  was  a  mistake  in  the  mortgage  in  describing, 
the  property  intended  to  be  mortgaged.  To  correct  this  mistake,  a 
bill  was  filed  by  Hart  against  Christy,  the  assignee,  and  on  the  5tk 
December,  1844,  a  decree  was  obtained  correcting  the  mortgage,  so 
as  to  describe  the  lot  intended  to  be  mortgaged.     Of  this  proceeding 

the  petitioner.  Fowler,  seems  to  have  had  no  notice. 
[  •  379  ]  •  Afterwards,  on  the  24th  April,  1845,  the  assignee  peti- 
tioned the  district  court,  stating  ^'  that  there  is  still  in  his 
possession,  as  assignee,  the  following  described  property,  specially 
mortgaged  to  Nathan  Hart  to  secure  the  payment  of  the  sum  of 
^8,655,  with  interest,  which  he  prays  may  be  sold  on  certain  terms 
named.  The  lot  above  described  is  stated,  and  also  other  property 
of  the  bankrupt  The  court  ordered  that  due  notice  of  the  petition 
be  published  in  two  newspapers  printed  in  the  district,  ten  days  at 
least  before  the  time  assigned  for  the  hearing,  and  that  the  petition 
be  heard  on  the  23d  May  ensuing. 

On  the  10th  May,  1845,  the  following  rule  was  entered  by  the  court : 
^*  The  assignee  of  the  said  estate  having  filed  in  this  court  a  petition 
as  above  described,  it  is  ordered  by  the  court  that  a  hearing  of  the 
said  petition  be  had  on  Friday  the  23d  May  next,  at  10  o'clock  a.  m., 
when,  as  one  of  the  morl^ge  creditors  of  said  estate,  you  are  noti- 
fied to  appear  and  show  cause  why  the  property,  as  described  beloW, 
should  not  be  sold  upon  the  terms  and  in  the  manner  and  form 
set  forth  in  said  petition,  and  why  the  said  assignee  should  not  be 
authorized  to  erase  and  cancel  the  mortgages,  judgments,  and  lietis 
recorded  against  said  bankrupt,  and  in  favor  of  certain  creditors  of 
the  estate,  affecting  the  property  surrendered,  so  that  said  assignee 
may  convey  a  clear  and  unincumbered  title  to  any  purchaser  thereof, 
reserving  to  such  creditors  all  their  rights  in  law  to  the  proceeds 
of  the  sale  of  the  said  property  upon  the  final  distribution  thereofl" 

To  this  rule  was  appended  the  following,  with  other  descriptions 
of  property  ordered  to  be  sold.  1.  "  Property  in  the  second  munici- 
pality, bounded  by  New  Levee,  Commerce,  St.  Joseph,  and  Julia 
streets,  with  the  improvements  thereon,  mortgaged  to  Nathan  Hart 
Terms,  one  third  cash,  the  balance  on  a  credit  of  twelve  and  eighteen 
months." 

To  the  property  above  designated  No.  1,  the  name  of  Joseph 
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Fowler  was  appended,  and  the  mai^bal  retarned  '^  that  he  had  re« 
ceiyed  the  same  on  the  12th  May,  1845,  and  on  the  same  day  served 
a  popy  of  the,  rule  on  the  within  named  Joseph  Fowler." 

The  principal  objection  to  the  validity  of  the  sale  of  the  property 
to  Hart  is  founded  on  the  procedure  in  the  distriot  court,  for  the  cor* 
reiction  of  the  misdescription  of  the  mortgage.  As  between  the 
mortgagor  and  mortgagee,  there  can  be  no  objection  to  this  proceed- 
ing. The  district  court  had  jurisdiction  of  the  matter,  and  it  is  but 
the  ordinary  exercise  of  the  powers  of  a  court  of  chancery  to  reform 
a  mortgage  or  other  instrument  so  as  to  effectuate  the  intention  of 
the  parties*  But  it  is  alleged  that  Walden  having  become  a  bank- 
rupt, his  property  was  vested  in  his  assignee  for  the  benefit 
of  his  creditors,  and  that  the  judicial  *  mortgage  of  the  [  *  380  ] 
peititioner  could  not  be  affected  by  a  procedure  in  which  the 
petitioner  was  not  a  party,  and  of  which  he  had  no  notice. 

The  assignee  generally  represents  the  creditors,  and  being  made  a 
party  to  the  proceeding  on  the  mortgage,  he  appeared  and  denied, 
the  allegations  of  the  petition  of  liie  mortgagee ;  but  on  the  hearing, 
the  district  court  was  satisfied  of  the  truth  of  the  allegations  in  the 
bill,  and  reformed  the  mortgage  so  as  to  describe  truly  the  property 
ifitended  to  be  mortgaged. .  It  is  true  that  Fowler,  the  petitioner,  was 
not  a  party  to  this  proceeding,  and  if  the  action  of  the  district  judge 
hf^l  here 'terminated,  it  would  be  di£Gicult  to  maintain  the  decree. 

Py  the  11th  section  of  the  bankrupt,  law,  the  court  ^ad  power  to 
oj^er  the  assignee  to  redeem  and  discharge  '<  any  mortgage  or  other 
pledge  or  deposit,  or  lien  upon  apy  property,"  &c.  It  also  neces- 
sarily had  the  power,  on  the  sale  of  mortgaged  premises,  to  distribute 
tfie  proceeds  as  the  law  required.  And  in  regard  to  the  property  in 
question,  it  appears  that  due  notice  was  given  to  Fowler  of  the  ap- 
pUpation  for  the  sale  of  it  by  Hart,  who  claimed  to  have  a  special 
l^oi^tgage  on  it ;  and  the  property  was  substantially  described,  and 
the  day  stated  on  which  the  court  would  act  on  the  application. 
And  in  addition,  a  notice  was  published  in  two  newspapers  ten  days 
before  the  time  set  for  hearing  by  the  court  The  object  of  this  no- 
tice was  stated  to  be,  to  make  an  unembarrassed  title  to  the  pur- 
chaser, and  enable  Fowler  to  make  any  objections  he  might  have  to 
the  sale,  and  the  cancelment  of  his  mortgage.  That  the  rights  of 
creditors  were  reserved  as  to  the  proceeds  of  the  mortgaged  premises 
on  a  final  distribution. 

Whether  the  petitioner,  Fowler,  took  any  steps  under  this  notice, 
does  not  appear ;  and  in  the  absence  of  such  eyidence,  it  may  well 
be  presumed  that  he  acquiesced  in  the  procedure.  The  notice  af- 
forded him  an  opportunity  to  assert  his  rights,  and  to  object  to  the 
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decree  for  the  reform  of  Hart's  mortgage,  of  which  he  now  complains^ 
as  folly  as  if  he  had  been  made  a  party  to  that  proceeding.  This 
he  could  have  stated  as  an  objection  to  the  sale  of  the  premises, 
or  in  claiming  the  proceeds  of  that  sale.  The  reform  of  the  mort- 
gage by  the  court  could  not  have  estopped  him  from  the  assertion  of 
his  rights,  as  he  was  not  a  party  to  that  proceeding  of  the  court.  Bui, 
having  neglected  to  assert  his  rights  on  the  above  occasion,  it  is  now 
too  late  to  set  them  up  against  the  purchaser  of  the  property  at  the  sale. 
Although  there  is  some  discrepancy  in  the  description  of  the  prop- 
erty contained  in  the  notice  from  that  in  the  decree  reforming  the 

mortgage,  yet  substantially  it  is  believed  to  embrace  the 
[  •  381  ]  *  same  property ;  and  as  the  notice  was  served  upon  the 

petitioner,  as  having  a  mortgage  on  the  property,  we  think 
it  was  sufficient.  The  decree  of  the  circuit  court  is  afiSrmed,  with 
costs. 

John  H.  Howard,  Plaintiff  in  Error,  v.  Stephen  M.  Ingersoll; 
John  H.  Howard  and  Josephus  Eckolls,  PlaiutiSs  in  Error,  9. 
Stephen  M.  Inoersoll. 

13  H.  381. 

Constraction  of  an  act  of  commissionera  establishing  part  of  the  weatem  boondaxy  of 

Geoiigia  on  the  west  bank  of  the  Chattahoochee  Birer. 

The  first-mentioned  case  came  here  upon  a  writ  of  error  to  the  su- 
preme court  of  Alabama.  The  second,  on  a  writ  of  etror  to  the  circuit 
court  of  the  United  States  for  the  district  of  Georgia.  The  question 
in  both  was  concerning  the  boundary  line  between  the  States  of 
Georgia  and  Alabama ;  the  plaintiffs  in  error  claiming  under  Greorgia, 
and  the  defendants  under  grants  from  the  United  States,  as  of  the 
territory  of  Alabama. 

The  instructions  given  in  the  courts  below  and  the  questions  raised, 
and  the  facts  and  documents  upon  which  they  depend,  are  stated  in 
the  opinion  of  the  court 

Johnson  and  Berrien^  for  the  plaintifil 
Ooxey  contra. 

^  •  397  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court 

The  point  for  decision  in  these  cases  is  one  of  boundary, 
between  the  States  of  Georgia  and  Alabama.  It  is,  what  is  the 
line  of  Georgia  on  the  western  bank  of  the  Chattahoochee  River, 
from  the  31st  degree  north  latitude,  "where  the  same  crosses  the 
boundary  line  between  the  United  States  and  Spain ;  running  thence 
up  the  said  Biver  Chattahoochee,  and  along  the  western  bank  there- 
of^ to  the  great  bend  thereof,  next  above  tiie  place  where  a  certain 
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creek  or  river  called  '  Uchee/  (being  the  first  considerable  stream  on 
the  western  side,  above  the  Cussetas  and  Coweta  towns,)  empties 
into  the  said  Chattahoochee  Biver." 

Its  determination  depends  upon  what  were  the  limits  of  Georgia, 
and  her  ownership  of  the  whole  country  within  them,  when  that 
State,  in  compliance  with  the  obligation  imposed  upon  it  by  the 
revolutionary  war,  conveyed  to  the  United  States  her  unsettled  terri- 
tory ;  and  upon  the  terms  used  to  define  the  boundaries  of  that  cession. 

In  the  case  from  Alabama,  "  the  court  charged  the  jury,  that  one 
passing  firom  Georgia  to  Alabama,  across  the  Chattahoochee  River, 
at  ordinary  low  water,  would  be  upon  the  bank  as  soon  as  he  left 
the  water  on  the  western  side,  although  an  inappreciable  distance 
from  the  water,  and  that  the  line  described  in  the  treaty  of 
cession  firom  Georgia  to  the  United  States,  as  running  *up  [  *  398  ] 
said  river  and  along  the  western  bank  thereof,  is  the  line 
impressed  upon  the  land  by  ordinary  low  water ;  and  if  they  believed 
the  plaintiff's  mill  was  west  of  that  line,  and  the  defendant's  dam 
backed  the  water  so  as  to  obstruct  the  operation  of  the  mill,  the 
plaintiff  was  entitled  to  recover." 

In  the  case  fipom  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Georgia,  the  district  judge  presiding,  the  jury  was  instructed 
"  that  by  the  true  construction  of  these  articles  of  cession,  the  boun- 
dary line  between  the  State  of  Gleorgia  and  Alabama  was  to  be 
drawn  on  and  along  the  western  bank  of  the  Chattahoochee  River, 
at  low-water  mark,  when  the  river  was  at  its  lowest  state." 

All  of  us  think  that  both  of  these  instructions  were  erroneous, 
though  there  is  a  difference  among  us  as  to  the  construction  given  by 
the  majority  of  the  court  to  the  article  defining  the  boundary  of 
Georgia  upon  the  river,  and  the  reasoning  in  support  of  it.  These 
differences  will  be  seen  in  the  opinions  which  our  brothers  have  said 
they  meant  to  give  in  these  cases. 

We  will  now  give  our  views  of  what  were  the  limits  of  the  State 
of  Georgia  when  it  ceded  its  unsettled  territory  west  of  the  Chatta- 
hoochee River  to  the  United  States ;  that  State's  then  ownership  of 
the  whole  of  it,  citing  in  support  of  our  conclusions  indisputable 
historical  facts,  and  the  legislation  of  Georgia,  of  South  Carolina,  and 
of  the  United  States,  upon  the  subject. 

It  is  well  known  to  all  of  us,  when  the  colonies  dissolved  their  con- 
nection with  the  mother  country  by  the  declaration  of  independence, 
that  it  was  understood  by  all  of  them,  that  each  did  so  with  the 
limits  which  belonged  to  it  as  a  colony.  There  was  within  the  lim- 
its of  several  of  them  a  large  extent  of  unsettled  territory.  Other 
States  had  little  or  none. 
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The  latter  contended,  as  all  of  them  had  united  in  a  common 
declaration  of  independence,  and  in  a  common  war  to  secure  it, 
which  no  one  colony  could  do  for  itself,  that  the  unsettled  lands 
within  the  former  ought  to  become  a  common  property  among  all 
of  the  States. 

On  the  6th  of  September,  1780,  congress  recommended  this  sub- 
ject to  the  consideration  of.  the  States.  On  the  10th  of  October 
after,  it  was  resolved  by  congress  ^<that  the  unappropriated  lands  that 
may  be  ceded  or  relinquished  to  the  United  States  by  any  State, 
should  be  disposed  of  for  the  common  benefit  of  the  United  States ; 
and  be  settled  and  formed  into  distinct  republican  States,  which  shall 
become  members  of  the  federal  union,  and  have  the  same  rights  of 
sovereignty,  freedom,  and  independence,  as  the  other  States."  3 
Journals  of  Congress,  S16,  535. 

From  these  references,  we  have  the  whole  policy  of  congress  con- 
cerning those  unsettled  territories,  so  happily,  since,  consuna- 
[  *  399  J  *  mated  by  the  States  and  by  congress.  It  was  not,  how- 
ever,  achieved  without  some  delays  and  objections  £rom  the 
States  to  which  these  lands  belonged.  Some  of  the  States,  Mary- 
land taking  the  lead,  refused  to  sign  the  articles  of  confederation 
imtil  after  strbng  assurances  had  been  giveiji  that  such  cessions  would 
be  made.  And  when  that  State  did  so,  it  was  with  the  declaration 
that  she  did  not  relinquish  or  intend  to  relinquish  the  right  which  she 
h^  with  the  other  States  to  the  ''  back  country,"  as  she  termed  the 
unsettled  lands  within  ihe  limits  of  some  of  the  States. 

Early  in  1781,  Virginia  made  such  a  relinquishment  New  York 
quickly  followed,  and  Massachusetts  and  Connecticut,  always  willing 
to  make  any  sacrifice  for  the  common  cause,  relinquished  their  un- 
settled lands  after  the  war  had  been  concluded. 

The  cause  assigned  by  each  of  these  four  States  for  doing  so,  and 
the  principles  upon  which  these  cessions  were  accepted  by  the  United 
States,  involved  North  and  South  Carolina  and  Georgia  in  the  obli- 
gation to  do  the  same.  Though  not  done  for  several  years,  it  was 
never  denied  by  cither  of  these  States. 

All  of  the  States  had  been  actuated  by  the  same  spirit  for  inde* 
pendence.  When  the  war  had  been  happily  concluded,  aU  of  them 
looked  to  the  wild  territory  within  the  United  States,  as  the  first 
source  from  which  revenue  could  be  raised  to  pay  the  war  debt  of 
the  Union.     It  then  was  $42,000,000. 

It  would  be  difficult  to  say  which  class  of  its  creditors  had  the 
strongest  claims  upon  the  justice  and  gratitude  of  the  people  of  the 
United  States.  But  all  felt,  and  it  was  conceded  by  the  other  classes 
of  creditors,  that  the  soldiers  who  had  patientiy  borne  the  privations 
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of  the  field,  and  bravely  met  its  hazards  to  secure  the  liberties  of  the 
country,  ought  to  have  their  claims  paid  by  portions  of  the  public 
lands,  with  certain  avaUable  securities  from  congress  for  the  residue. 

From  these  references,  we  learn  that  the  States  entered  into  the 
Union,  with  the  understanding  by  all  of  them  that  each  had  an  un- 
diminished sovereignty  within  its  colonial  limits.  That  there  were 
within  the  limits  of  some  of  them  unsettled  lands  over  which  con- 
gress had  no  legislative  control.  But  that  it  was  early  recognized 
by  these  States  whilst  the  articles  of  confederation  were  in  the  course 
of  ratification,  and  immediately  after  they  were  completed,  that  their 
unsettled  territories  were  to  be  transferred  by  them  to  the  United 
States,  to  be  disposed  of  for  the  common  benefit,  and  to  be  formed 
into  distinct  republican  States,  with  all  the  rights  and  sovereignty  of 
the  other  States. 

We  have  seen  that  relinquishments  had  been  made  by  Virginia, 
New  York,  Massachusetts,  and  Connecticut.  South  Carolina  did 
the  same  in  1787,  after  the  settlement  of  her  territorial  disputes  with 
Georgia. 

•  We  will  now  state  what  those  disputes  were,  and  how  [  *  400  ] 
they  were  adjusted,  in  order  that  the  jurisdiction  of  the 
State  of  Georgia,  and  that  State's  ownership  of  the  whole  territory 
ceded  by  it  to  the  United  States  in  1802,  may  be  fully  understood, 
in  connection  with  the  principles  or  rules  by  which  its  western 
boundary  upon  the  Chattahoochee  River  must,  be  interpreted. 

Georgia  was  originally  a  province,  formed  by  royal  prerogative, 
out  of  a  portion  of  that  territory  which  was  within  the  chartered 
limits  of  South  Carolina.  It  was  a  corporation  under  the  title  of 
"  Trustees  for  establishing  the  colony  of  Georgia  in  America,  which 
was  to  continue  for  twenty-one  years,  with  power  in  the  trustees  to 
form  laws  and  regulations  for  its  government,  after  which  all  the 
rights  of  soil  and  jurisdiction  were  to  vest  in  the  crown." 

It  was  described  in  the  act  of  incorporation,  ^'  as  all  those  lands, 
countries,  and  territories,  situate,  lying,  and  being  in  that  part  of 
South  Carolina  in  America,  which  lies  from  the  northern  stream  of 
a  river,  then  commonly  called  the  Savannah,  all  along  the  seacoast 
to  the  southward  under  the  most  southern  stream  of  a  certain  other 
great  water  or  river,  called  the  Alatamaha,  and  westward  from  the 
heads  of  the  said  rivers  respectively  in  direct  lines  to  the  south  seas." 

It  may  be  weU  here  to  say,  that  the  power  of  the  king  to  alter, 
change,  enlarge,  or  diminish  the  limits  of  his  royal  governments  in 
America,  cannot  be  denied.  ^  Those  governments  were  of  two  kinds, 
royal  and  proprietary.  In  the  former,  the  right  of  the  soil  and  juris- 
diction remained  in  the  crown,  and  their  boundaries,  though  described 
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in  letters-patent,  were  subject  to  alteration  at  its  pleasure ;  for,  as  it 
possessed  the  right  of  soil  and  government,  and  delegated  them  to  its 
governors  during  pleasure,  it  might  dispose  of  them  in  what  manner 
and  to  whom  it  thought  fit,  might  alter,  extend,  or  abridge  them  as 
its  inclination  or  policy  might  declare.  In  proprietary  governments, 
the  right  of  soil  as  well  as  jurisdiction  was  vested  in  the  proprietors. 
These  charters  were  in  the  nature  of  grants,  and  their  limits  being 
fixed  by  these  charters,  could  not  be  altered  but  by  their  consent." 

South  Carolina,  then,  could  not  object  either  to  the  first  charter 
given  to  Georgia,  or  to  the  subsequent  extension  of  its  boundaries 
by  the  king,  though  forming  a  part  of  what  had  been  within  the 
charter  of  that  royal  colony. 

In  1763,  Great  Britain  having  then  acquired,  by  treaty  with  Spain, 
Florida,  Pensacola,  and  all  that  Spain  had  held  in  North  America, 
east  and  southeast  of  the  River  Mississippi ;  all  of  that  country  be- 
tween the  Alatamaha  and  Florida,  originally  within  the 
[  •  401  ]  chartered  limits  of  South  Carolina,  but  which  had  *  always 
been  disputable  territory  between  England  and  Spain,  the 
then  governor  of  South  Carolina  assumed  to  be  at  his  disposal  under 
his  royal  commission.  Within  the  year  1763,  he  granted  to  many 
persons  in  Carolina  large  tracts  of  land,  lying  between  the  Alatamaha 
and  St.  Mary's  rivers.  His  power  to  do  so  was  objected  to  by 
Georgia,  but  her  remonstrances  were  not  regarded.  The  subject  was 
brought  to  the  notice  of  the  board  of  trade.  The  governor's  conduct 
was  disapproved,  declared  to  be  unwarrantable,  and  orders  were 
given  that  no  charters  or  grants  should  be  issued  for  lands  on  the 
south  of  the  Alatamaha  River,  which  had  been  surveyed  under  war- 
rants from  South  Carolina.  But  as  surveys  had  been  made  under 
the  governor's  warrants,  and  grants  issued  by  South  Carolina  for  the 
lands,  before  the  orders  of  the  board  of  trade  were  received,  they  were 
not  formally  recalled.  These  transactions,  however,  excited  much 
attention  at  the  time  in  England,  from  the  representations  which 
were  made,  concerning  them,  by  Governor  Wright,  of  Greorgia.  The 
ultimate  consequence  was,  that  the  king,  in  January,  1764,  extended 
the  limits  of  Georgia,  including  within  them  all  that  country  which 
had  been  within  the  chartered  limits  of  South  Carolina,  and  limiting 
the  south  boundary  of  that  colony  by  the  northern  stream  of  Savan- 
nah  River,  so  far  as  the  head  of  the  same.  The  language  of  the 
letters-patent,  granted  to  Sir  James  Wright,  is,  that  the  colony  of 
Georgia  shall  be  bounded  on  the  north  by  the  most  northern  stream 
of  a  river,  then  commonly  called  Savannah,  as  far  as  the  head  of  the 
said  river;  and  from  thence  westward  as  far  as  our  territories  extend; 
on  the  east  by  the  seacoast,  from  the  said  River  Savannah,  to  the 
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most  southern  stream  of  a  certain  other  river,  called  St.  Mary's,  in- 
cluding all  islands  within  twenty  leagues  of  the  coast  lying  between 
the  said  rivers  Savannah  and  St.  Mary's,  as  far  as  the  head  thereof; 
and  from  thence  westward  as  far  as  our  territories  extend  by  the 
nortn  boundary  line  of  our  provinces  of  East  and  West  Florida," 
which  was  "  a  line  drawn  from  that  part  of  the  Mississippi  which  is 
intersected  by  latitude  31,  due  east,  to  the  Appalachicola."  See  the 
king's  proclamation  and  letters-patent  to  Sir  James  Wright,  Wat 
744. 

For  twenty  years  after  this  extension  of  Greorgia,  its  limits  were 
not  called  in  question  by  South  Carolina,  or,  perhaps,  to  speak  more 
properly,  they  had  not  been  a  subject  of  inquiry  by  that  State,  though 
what  they  were,  was  well  understood  by  the  authorities  of  Georgia. 
Nothing  had  occurred  between  1764  and  1776,  from  which  any  con- 
test concerning  them  could  arise,  and  it  was  not  until  two  years  after 
the  provisional  treaty  of  peace '  between  England  and  the  United 
States  was  made,  that  South  Carolina  claimed  any  part  of 
the  unsettled  territory  of  *  Georgia,  within  the  limits  defined  [  *  402  ] 
by  the  king's  patent  of  January,  1764. 

The  provisional  treaty  of  peace  with  the  king  of  Great  Britain 
was  signed  in  November,  1782.  In  the  2d  article  will  be  found  the 
boundaries  of  the  United  States.  They  are  repeated  in  the  definitive 
treaty  concluded  at  Paris  on  the  3d  September,  1783.^  In  less  than 
four  months  after  the  provisional  treaty  was  made,  Georgia  declared, 
legislatively,  that  the  southern  boundary  of  the  State  was  a  line 
drawn  from  the  Mississippi  in  the  latitude  of  31  degrees,  on  a  due 
east  course  to  the  River  Chattahoochee,  and  in  other  respects  ac- 
cording to  the  southern  boundary  of  the  United  States,  as  that  was 
settled  by  the  provisional  treaty  between  the  United  States  and 
Grreat  Britain.  The  southern  boundary  of  the  United  States  is  de- 
scribed, in  the  treaties  with  England,  "  as  a  line  to  be  drawn,  due 
east,  from  the  middle  of  the  Mississippi  River,  in  the  latitude  of  31 
degrees  north  of  the  equator,  to  the  middle  of  the  River  Appalachicola 
or  Chattahoochee,  thence  along  the  middle  thereof,  to  its  junction 
with  the  Flint,  thence  straight  to  the  head  of  the  St.  Mary's  River, 
and  thence  down  along  that  river  to  the  Atlantic  ocean."  Compare 
this  boundary  with  that  in  the  commission  to  Governor  Wright,  for 
the  colony  of  Georgia,  and  they  will  be  found  identical.  Indeed, 
unless  the  chartered  limits  of  Georgia,  as  they  are  stated  in  that 
commission,  had  been  taken  by  the  negotiators  of  the  treaty  with 
England  as  their  guide,  they  would  not  have  had  any  by  which  to 
run  the  southern  line  for  the  United  States  from  the  Mississippi  to 

1  8  Stats,  at  Large,  54.  '  lb.  80. 
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the  Chattahoochee,  and  thence  as  it  is  described  to  the  Atlantic 
Ocean. 

The  next  action  of  Georgia,  asserting  its  jurisdiction  over  its  limits, 
will  be  found  in  the  13th  section  of  the  act  of  February,  1783,  Wat. 
Dig.  264.  It  defines  what  those  limits  were.  In  February,  1785, 
Greorgia  passed  another  act  for  the  establishment  of  a  county  to  the 
west  of  the  Chattahoochee,  within  a  line  to  be  drawn  down  the  Mis- 
sissippi from  where  it  receives  the  Yazoo,  till  it  intersects  the  31st 
degree  of  north  latitude,  thence  due  east  as  far  as  the  lands  might  be 
found  to  reach,  which  had  at  any  time  been  relinquished  by  the 
Indians,  then  along  the  line  of  relinquishment  to  the  Biver  Yazoo 
and  down  to  its  mouth,  calling  it  the  county  of  Bourbon. 

This  last  act,  and  the  two  which  preceded  it,  attracted  the  notice 
of  the  autliorities  of  South  Carolina,  and  then  that  State,  for  the  first 
time  since  1764,  denied  that  the  limits  of  Georgia  were  as  she  had 
declared  them  to  be,  and  claimed  for  itself  within  them  a  large  extent 
of  country. 

South  Carolina  reasserted  her  claim  upon  the  principle  that  her 
surveys  had  been  made  in  1763,  between  the  rivers  Alata- 
[  *  403  ]  maha  *  and  St.  Mary's,  forgetting  that  her  then  governor 
had  been  reproved  and  had  apologized  for  authorizing  them 
to  be  made,  and  denied  that  the  source  of  the  Keowee  River  was  the 
head  of  the  Savannah  Biver,  and  that  the  country  between  its  source 
and  the  source  of  the  Tugaloo  River  down  to  the  mouth  of  the 
Keowee,  where  it  empties  into  the  Savannah,  belonged  to  Gteorgia. 

Neither  State  would  yield,  and  the  border  excitements,  growing  out 
of  the  differences,  admonished  both  that  it  would  be  best  and  safest 
to  resort  to  that  court  which  had  been  provided  in  the  9th  article  in 
the  confederation  for  "the  settlement  of  disputes  then  existing  or  that 
might  arise  between  two  or  more  States  concerning  boundary,  juris- 
diction, or  any  other  cause  whatever." 

South  Carolina  presented  a  petition  for  that  purpose.  Greorgia 
was  cited  to  appear,  and  did  so.  Congress  then  provided  for  the  ap- 
pointment of  judges,  and  at  this  point  of  the  proceedings,  Carolina 
withdrew  her  petition,  it  having  become  the  conviction  of  both  States, 
from  information  brought  out  by  the  controversy,  that  these  differ- 
ences could  be  amicably  adjusted. 

Carolina  h^  contended  that  as  the  original  boundaries  of  Georgia 
were  the  rivers  Savannah  and  Alatamaha,  and  lines  drawn  due  west 
from  their  sources  to  the  Mississippi ;  that  all  the  land  lying  south  of 
the  Alatamaha,  and  a  line  drawn  due  west  from  its  source  to  the 
Mississippi,  as  far  as  the  northern  boundary  of  the  Floridas,  continued 
to  be  apart  of  the  province  of  South  Carolina,  out  of  which  Georgia 
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was  taken.  And  that  when  the  British  crown,  by  its  proclamation 
of  October,  1763,  annexed  to  Georgia  all  the  lands  lying  between  the 
rivers  Alatamaha  and  St  Mary's,  it  meant  only  the  lands  between 
those  rivers  below  their  sources,  and  not  such  as  lay  above  those 
sources,  and  between  lines  drawn  from  them  respectively  west  to  the 
Mississippi ;  which  tract  of  country,  of  course,  even  after  the  proc- 
lamation, still  continued  a  part  of  South  Carolina. 

Greorgia,  on  the  contrary,  maintained,  that  when  the  proclamation 
annexed  to  its  government  all  the  lands  lying  between  the  rivers  Ala- 
tamaha and  St.  Mary's,  it  meant  not  merely  the  tract  of  country 
which  lay  between  those  rivers,  below  their  sources,  but  also  the  whole 
territory  held  by  the  British  crown,  between  the  northern  boundaries 
of  Florida,  as  established  by  the  same  proclamation,  and  the  ancient 
line  of  Georgia. 

Carolina  further  claimed  the  land  lying  between  the  North  Caro- 
lina line  and  the  line  due  west  from  the  mouth  of  the  Tugaloo  River 
to  the  Mississippi,  because  the  River  Savannah  loses  that  name  at  the 
confluence  of  the  Tugaloo  and  Keowee  rivers,  and  consequently  that 
spot  was  said  to  be  the  head  of  Savannah  River.  Georgia  contended 
that  the  source  of  the  Keowee  was  the  head  of  the  Savannah 
River. 

*  At  this  time,  neither  State  had  such  original  documents  [  *  404  ] 
from  the  archives  of  England  as  were  sufficient  to  determine 
its  right  with  certainty.  But  Georgia  had  secondary  proof  of  the 
letters-patent  which  were  given  by  the  king  to  Governor  Wright,  in 
1764,  though  they  had  been  taken  away  with  him  when  he  fled  from 
the  State  during  the  revolutionary  war.  The  original  commission 
and  letters-patent  were  subsequently  obtained  from  the  records  of  the 
board  of  trade  in  England.  They  fully  confirmed  the  correctness  of 
the  secondary  proof  upon  which  the  State  had  acted.  There  was 
also,  at  the  same  time,  disclosed  from  those  records,  in  detail,  all  of 
the  action  ©f  the  board  of  trade  and  of  the  king,  concerning  Gover- 
nor's Boone's  surveys  in  1763,  of  the  land  between  the  Alatamaha  and 
St.  Mary's,  with  the  disapprobation  of  all  that  he  had  done  in  that 
matter,  and  the  governor's  apology  for  his  conduct.  Though  done 
already,  we  will  introduce  into  this  connection  the  boundaries  of 
Georgia  in  the  letters-patent  to  Governor  Wright,  that  the  contro- 
versy between  Georgia  and  South  Carolina,  and  its  amicable  termi- 
nation, may  be  better  understood. 

After  South  Carolina  withdrew  her  petition  from  congress,  the 
said  States  entered  into  a  convention  for  the  settlement  of  the  terri- 
torial diflerences  between  them.  It  was  concluded  at  Beaufort,  in 
April,  1787.     Carolina  was  represented  by  three  of  her  most  distin- 
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guished  citizens  of  that  day,  and  Georgia  by  three  of  hers,  in  whom 
the  State  had  every  confidence.  It  was  ratified  by  both  States,  though 
one  of  the  three  commissioners  from  Georgia,  Mr.  Houston,  was  dis^ 
satisfied  with,  and  would  not  sign  it. 

By  this  convention,  it  was  agreed,  "that  the  most  northern  branch 
or  stream  of  the  River  Savannah,  from  the  sea  or  mouth  of  such  stream 
to  the  fork  or  confluence  of  the  river  now  called  Tugaloo  and  Keowee, 
and  from  thence  the  most  northern  branch  or  stream  of  the  said  River 
Tugaloo,  till  it  intersects  the  northern  boundary  line  of  South  Carolina, 
if  the  said  branch  or  stream  of  Tugaloo  extends  so  far  north,  reserv- 
ing all  the  islands  in  the  said  River  Tugaloo  and  Savannah  to  Geor- 
gia ;  but  if  the  head  spring  or  source  of  any  branch  or  stream  of  the 
said  River  Tugaloo  does  not  extend  to  the  north  boundary  line  of 
South  Carolina,  then  a  west  line  to  the  Mississippi  to  be  drawn  from 
the  head  spring  or  source  of  the  said  branch  or  stream  of  Tugaloo 
River,  which  extends  to  the  highest  northern  latitude,  shall  forever 
hereafter  form  the  separation  limit  and  boundary  between  the  States 
of  South  Carolina  and  Georgia."  1  Art.  Convention,  Wat  Dig. 
754. 

From  this  article,  we  see  that  South  Carolina  abandoned  the 
ground  taken  in  her  petition,  and  only  claimed  territory  in 
[  *  405  ]  Georgia,  *in  the  event  that  a  geographical  fact  should  turn 
out  differently  from  what  the  commissioners  of  Georgia 
said  it  was,  and  accordingly  with  what  the  commissioners  of  South 
Carolina  supposed  it  to  be.  That  was,  whether  or  not  the  head  spring 
or  source  of  any  branch  or  stream  of  Tugaloo  extended  to  the  north 
boundary  line  of  South  Carolina.  If  it  did  not,  then  from  wherever 
the  head  spring  or  source  of  that  river  might  be  lower  than  this  north 
boundary  line,  Carolina  could  claim  from  it  by  a  line  drawn  west  to 
the  Mississippi,  all  the  land  which  was  between  that  line  and  the 
higher  north  line  which  Georgia  had  before  declared  to  be  the  boun- 
dary of  this  State.  But  if  the  head  spring  or  source  of  the  Tugaloo 
did  reach  the  north  boundary  line  of  South  Carolina,  then  that  stream 
to  its  source  was  to  be  the  boundary  between  the  two  States,  to  the 
west  of  which  Carolina  could  not  then  claim  any  land.  Georgia,  on 
its  part,  by  the  same  article,  withdrew  its  claim  to  that  part  of  South 
Carolina  which  is  between  the  Keowee  and  Tugaloo  rivers,  where 
the  most  northern  branch  of  the  Tugaloo  intersects  the  northern 
boundary  line  of  South  Carolina. 

South  Carolina,  however,  acting  upon  the  opinion  of  its  commis- 
sioners, that  the  head  spring  of  the  most  northern  branch  of  the  Tu- 
galoo did  not  intersect  the  northern  boundary  line  of  that  State,  ceded 
to  the  United  States,  in  three  months  after  the  convention  with  Greor- 
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gia  had  been  made,  all  the  territory  which  it  was  supposed  Carolina 
had  got  by  it  in  Georgia. 

The  cession  is  as  follows :  "  All  the  territory  or  tract  of  country 
included  within  the  River  Mississippi,  and  a  line  beginning  at  that 
part  of  said  river  which  is  intersected  by  the  southern  boundary  line 
of  the  State  of  North  Carolina,  and  continuing  along  the  said  boun- 
dary line  until  it  intersects  the  ridge  or  chain  of  mountains  which  di- 
vides the  eastern  from  the  western  waters,  then  to  be  continued  along 
the  top  of  the  said  ridge  of  mountains  until  it  intersects  a  line  to  be 
drawn  due  west  from  the  head  of  the  southern  branch  of  Tugaloo 
River  to  the  said  mountains,  and  thence  to  run  a  due  west  course  to 
the  River  Mississippi. 

The  United  States  accepted  the  cession,  and  until  by  actual  explo- 
ration it  had  been  ascertained  that  the  head  spring  or  branch  of  the 
Tugaloo  River  was  north  of  the  line  of  South  Carolina,  it  was  not 
known  that  the  land  actually  transferred  to  the  United  States  by  the 
South  Carolina  cession  was  only  a  tract  of  country  about  twelve 
miles  wide  from  north  to  south,  extending  from  the  top  of  the  main  ridge 
of  mountains  which  divides  the  eastern  from  the  western  waters,  ly- 
ing between  latitude  35°  N,,  the  southern  boundary  of  North  Carolina, 
and  the  northern  boundary  of  Georgia,  as  settled  by  the  con- 
vention between  *  Georgia  and  South  Carolina  in  1787 ;  arid  [  *  406  ] 
that  by  that  convention  it  was  established  that  South  Caro- 
lina had  no  unsettled  territory  to  the  west  of  the  top  of  that  ridge. 

It  was,  however,  a  transfer  of  all  the  claim  of  South  Carolina  to 
unsettled  land.  North  Carolina  afterwards  ceded  to  the  United 
States  its  western  lands.  Georgia  was  the  only  remaining  State 
which  had  not  done  so. 

The  termination  of  her  differences  with  South  Carolina  placed 
Georgia,  as  to  its  limits,  accordingly  with  that  State's  declaration  of 
them  in  1783,  or  as  they  had  been  given  by  the  king  in  his  commis- 
sion to  Governor  Wright  in  1764,  and  as  they  had  been  used  by  the 
United  States  for  the  treaties  of  peace  with  England,  and  afterwards 
in  its  negotiations  with  his  'Catholic  majesty  from  1793  to  1795, 
which  resulted  in  the  treaty  of  that  year  *  with  the  latter. 

It  may  as  well  be  mentioned  here,  however,  that  in  the  course  of 
that  negotiation,  Spain  contended  that  the  boundary  of  West  Florida 
was  at  the  junction  of  the  Yazoo  with  the  Mississippi,  in  latitude 
32°  39^,  running  from  that  point  east  to  the  Chattahoochee  River.  The 
claim  was  founded  upon  certain  proceedings  of  the  king  of  Great 
Britain  between  the  years  1763  and  1767,  extending  the  northern 
boundary  of  West  Florida  from  31^  north  to  the  mouth  of  the  Ya- 
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ZOO,  within  two  months  after  the  commission  had  been  given  to  Gov- 
ernor Wright,  in  which  31°  north,  or  the  north  boundary  line  of  our 
provinces  of  East  and  West  Florida  "  were  declared  to  be  the  south- 
ern boundary  of  Georgia.  These  proceedings  were  an  application  to 
the  king  in  1764  by  the  board  of  trade  for  an  extension  of  the  boun- 
daries of  West  Florida,  and  commissions  given  by  the  kingin  1767  and 
1770  to  governors  Elliot  and  Chester,  by  which  they  were  made  cap- 
tains general  and  governors  of  West  Florida,  bounded  to  the  south- 
ward by  the  Gulf  of  Mexico,  including  all  its  lands  within  six  leagues 
of  the  coast,  from  the  River  Appalachicola  to  Lake  Pontchartrain ;  to 
the  westward  by  the  said  lake,  the  Lake  Maurepas,  and  the  River  Mis- 
sissippi ;  to  the  northward  by  a  line  drawn  due  east  from  the  mouth 
of  the  Yazoo  River,  where  it  unites  with  the  Mississippi,  due  east  to 
the  Appalachicola."  This  pretension  upon  the  part  of  Spain  was  con- 
sidered as  altogether  inadmissible  by  our  negotiators,  on  the  ground 
that  the  United  States  commissioners  and  those  of  the  king  of  England, 
in  making  the  treaties  of  1782  and  1783,  had  taken  the  boundaries 
of  East  and  West  Florida  as  laid  down  in  the  proclamation  of 
the  king  of  England  dated  the  7th  October,  1763,  as  the  true  boun- 
daries of  those  provinces  when  they  were  finally  confirmed  to  Spain  in 

1783.  And  further,  that  Spain  could  not  rightfully  dispute 
[  *  407  ]  it  or  •attempt  to  extend  her  boundary  to  the  north  of  31 

degrees,  because  she  had  been  substantially  a  party  to  all 
the  negotiations  which  resulted  in  a  peace  between  herself  and  England, 
and  between  England  and  the  United  States,  with  a  full  knowledge  by 
the  Spanish  negotiators  that  the  boundaries  between  England  and  the 
United  States  had  been  fixed  in  the  line  of  31  degrees  from  the  Mis- 
sissippi to  the  Appalachicola  or  Chattahoochee.  Spain  conceded  it. 
After  the  treaty  had  been  made,  however,  it  was  suggested,  as  the 
treaties  with  England  had  been  made  with  the  United  States,  and 
not  with  the  State  of  Greorgia,  that  the  former  might  claim  the  territo- 
ry between  31  degrees  north  and  the  line  from  the  Yazoo  to  the  Chat- 
tahoochee, upon  the  ground  that  the  king  had  extended  Florida 
to  the  latter,  or  limited  Georgia  to  that  line  after  he  had  declared 
the  southern  line  of  Georgia  was  to  be  the  northern  line  of  Florida. 
But  the  United  States  did  not  at  any  time  assert  such  a  daira.  It 
could  not  well  have  been  done  upon  principle,  after  the  United  States 
had  rejected  those  papers  as  giving  any  ground  of  claim  to  Spain, 
and  had  insisted  on  the  negotiation  upon  the  southern  boundary  of 
the  United  States  as  defined  in  the  treaty  of  peace  with  England 
upon  the  ground  that  it  had  been  firom  1763  the  boundary  of  Greor- 
gia. It  may  not  be  amiss,  however,  to  notice  as  a  historical  fact,  the 
objections  which  were  made  against  the  avaUableness  of  these  docu- 


DECEMBER  TERM,   1851.  558 

Howard  v.  IngersolL    IS  H. 

meats  for  the  extension  of  the  boundary  of  Florida  to  the  Yazoo 
when  they  were  first  produced.  No  patent  conld  be  found  from  the 
king  under  the  great  seal  of  Great  Britain  for  such  a  purpose.  There 
was  no  record  of  such  a  grant  in  the  board  of  trade,  nor  in  any 
other  of  the  archives  of  England  concerning  her  possessions  in 
America.  It  could  not  be  found  in  the  archives  of  Florida.  With- 
out such  a  patent,  or  a  proclamation  in  the  nature  of  a  patent,  for 
such  a  purpose,  no  colonial  claim  for  territory  was  complete. 

Such  was  and  has  been  the  uniform  basis  of  colonial  limits ;  and 
it  is  somewhat  remarkable  that  in  no  instance  besides  of  English 
colonial  grant,  is  the  king's  patent  wanting.  In  this  instance  the  ex- 
tension is  vested  exclusively  upon  two  commissions  to  two  govern- 
ors of  West  Florida,  one  three  years  after  the  petition  from  the 
board  of  trade,  to  Governor  Eliott  in  1767,  and  the  other  to  Grov- 
emor  Chester  in  1770.  In  the  first,  there  is  a  recital  of  the  bounda- 
ries of  West  Florida,  when  Governor  Johnstone  received  his  com- 
mission in  1763,  followed  by  this  declaration,  that  the  king  had  re- 
cited, by  letters-patent  under  the  great  seal  of  Great  Britain,  his 
grant  of  boundaries  for  Florida  as  to  its  northern  line  of  31  ^  from 
the  Mississippi  to  the  Chattahoochee  and  extended  them  to 
the  Yazoo,  by  a  line  drawn  from  *  it  on  the  Mississippi  to  [  *  408  ] 
the  Appalachicola.  The  same  boundary  was  given  in  the 
commission  to  Governor  Chester.  There  is  no  doubt  that  govern- 
ors Elliott  and  Chester  permitted  settlements  and  gave  grants  for 
land  within  the  limits  of  these  commissions  from  their  dates  until 
Florida  became,  in  1783,  by  a  retrocession  from  England,  again  a  part 
of  the  dominions  of  his  Catholic  majesty.  From  these  circum- 
stances, a  patent  from  the  king  for  the  enlargement  of  Florida  was 
presumed.  It  was  not  unreasonable  that  it  should  be.  But  it  was 
not  considered  by  the  United  States  that  its  operation  could  set  aside 
the  previous  grant  to  the  colony  of  Georgia  of  the  same  territory,  as 
the  king,  in  his  treaties  with  the  United  States,  had  recognized  the 
line  of  the  latter  as  the  boundary  of  Florida,  and  that  it  had  been 
accepted  in  that  character  by  the  United  States  as  its  southern  boun- 
dary. In  fact,  admitting  that  the  king's  patent  had  been  given,  his 
treaty  with  the  United  States  was  a  revocation  of  it,  and  Spain 
could  not  claim  from  its  treaty  with  England  any  right  to  the  exten- 
sion, that  having  been  a  political  act  of  the  king  of  England  for  the 
benefit  of  his  own  subjects,  when,  by  his  proclamation  of  1763, 
Florida,  as  it  had  been  acquired  from  Spain,  was  for  the  first  time 
erected  into  the  two  distinct  governments  of  East  and  West  Florida. 

It  appears,  from  what  has  been  said,  that  the  limits  of  Georgia, 
after  the  settlement  of  her  territorial  dispute  with  South  Carolina^ 
VOL.  XIX.  47 
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were  not  questioned ;  in  other  words,  that  they  had  been  rightly  as- 
serted in  the  act  of  1783,  and  that  such  portion  of  the  State,  after- 
wards designated  as  the   Mississippi  territory,   was  within  its  ac5- 
knowledged  boundary.     Greorgia  became  then  for  the  first  time  in  a 
condition  to  transfer  to  the  United  States  its  unsettled  territory.    In 
less  than  a  year  after  the  last  appeal  from   congress  to  the  State  to 
do  so,  her  delegates  in  congress  were  authorized  to  make  a  cession 
of  a  part  of  it.     The  beginning  of  it  was  at  the  middle  of  the  Chat« 
tahoocbee,  where  it  is  intersected  by  the  thirty-first  degree  of  north 
latitude;  Whence  due  nortii  one  hundred  and  forty  British  statute 
miles ;  thence  due  west  to  the   middle   of  the  River   Mississippi ; 
thence  down  the  middle  of  the  river  where  it  intersects  the  thirty- 
first  degree  of  north  latitude ;  thence  along  the  said  degree  to  the 
beginning.     The  quantity  offered,  and  the  conditions  upon  which  it 
was  to  be  ceded,  were  objected  to  by  the  United  States.     It  was 
particularly  unacceptable  to  congress,  because  such  a  cession  left  a 
larger  portion  of  unsettled  territory  within  the  State  undisposed  of^ 
and  interfered  with  the  original  obligation   and   intention  of  con- 
gress to   establish  in  the  unsettled  territories  which  might  be  relin- 
quished by  the  States  to  the  United  States,  other  States,  to   become 

a  part  of  the  Union  upon  an  entire  equality  with  the  rest. 
[  *  409  ]  *  Congress  refused  to  accept  the  cession    tendered,  at  the 

same  time  offering  to  accept  from  Georgia  all  her  territorial 
claims  west..o_f  th^'Kiver^^Appalachicola,  or  west  of  a  meridian  line 
running  through  or  near  the  point  where  that  river  intersects  the 
thirtysfixat.  degree  of  north  latitude.  Georgia,  in  .tuxq,  refused  the 
proposal  of  the  United  States,  and  thenceforward  maintained  her 
jurisdiction  within  her  limits,  until  a  cession  was  made  of  her  un- 
settied  territory  to  the  United  States  in  1802.  In  1789,  an  act  was 
passed  by  the  State,  reserving  to  certain  persons  and  companies 
preemption  rights  to  her  lands.  In  1795,  by  another  act,  in  which 
the  territorial  jurisdiction  of  the  State  was  reasserted,  Gteorgia  grant- 
ed and  transferred,  for  valuable  considerations,  to  several  companies, 
all  of  her  territory  bordering  westwardly  on  the  Mississippi  River,  in 
distinct  tracts.  Among  others,  a  tract  comprehending  a  part  of 
what  was  subsequentiy  declared  by  congress  to  be  the  Mississippi 
territory.  The  prices  for  some  of  these  alienations  were  paid  into 
the  treasury  of  the  State,  and  patents  for  them  were  issued  by  the 
governor.  At  the  next  session,  however,  of  the  general  assembly, 
the  act  of  1795  was  declared  to  be  void  on  account  of  the  fraud,  bri- 
bery, and  corruption  by  which  it  had  been  passed.  But  the  com- 
panies to  which  Georgia  had  conveyed,  had  sold  part  of  the  land  to 
innocent  purchasers  before  the  revoking  act  was  passed     They  ap- 
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pealed  to  congress  to  maintain  them  in  their  rights,  as  well  against  any 
fature  claim  of  G^eorgia,  as  against  any  claim  that  the  United  States 
might  make  to  the  land  which  had  been  conveyed  by  Georgia.  Un- 
favorable at  first  as  these  sales  by  Greorgia  were  to  a  transfer  of  its 
unsettled  territory  to  the  United  States  for  the  common  benefit  of  all 
the  States,  they  contributed  to  that  result  afterward.  The  action  of 
the  State  had  involved  it  in  difficulties  of  a  very  uncertain  termina- 
tion in  a  legal  point  of  view.  It  had  just  been  released  from  an  un- 
pleasant litigation,  (American  State  Papers,  Public  Lands,  Vol.  I. 
p.  167.  Moultrie  et  aL  v.  The  State  of  Georgia,  not  reported,)  grow- 
ing out  of  an  act  passed  by  the  State  in  1789,  conveying  lands  be- 
tween the  Mississippi  and  Tombigbee  rivers  to  the  Virginia,  South 
Carolina,  and  Tennessee  Yazoo  companies,  by  the  11th  amend- 
ment of  the  constitution,  by  which  the  States  were  declared  not  to 
be  suable  in  the  courts  of  the  United  States  by  citizens  of  another 
State  or  by  citizens  or  subjects  of  a  foreign  state.  This,  however, 
did  not  conclude  the  rights  of  the  parties  in  favor  of  the  State  to  the 
lands  which  the  State  had  contracted  to  convey  to  them,  The  right 
of  the  State,  too,  to  large  bodies  of  land  within  the  Yazoo  and  its 
southern  boundary,  was  doubtful  on  account  of  grants  from  Spain 
before  it  bad  ceded  Florida  to  England;  from  England, 
also,  on-  account  of  such  as  *  had  been  made  under  the  au-  f  *  410  ] 
thority  of  the  governors  of  West  Florida;  and  by  Spain 
again  after  the  retrocession  of  the  territory  to  it  by  England  in  1783. 
But  the  greatest  difficulty  in  the  way  of  the  State  continuing  to  hold 
its  unsettied  territory,  was  that  the  Indian  title  had  only  been  extin- 
guished to  about  three  millions  of  acres  out  of  fifty  millions.  At 
one  time  the  Indians  were  not  inclined  to  sell ;  the  State  was  not  in 
a  pecuniary  condition  to  buy  them  out.  The  Indians  were  formid- 
able in  tribes  and  numbers.  Their  habitations  and  their  hunting- 
grounds  covered  the  larger  part  of  the  State.  Its  white  population 
was  then  small,  and  too  scattered  for  warlike  concentration  against 
Indian  hostilities  or  their  casual  incursions  into  the  white  settle- 
ments for  plunder.  They  were  masters  of  the  forest,  and  intervened 
aU  over  the  State  between  the  white  settiements,  so  that  no  one  of 
them  could  have  intercourse  or  give  aid  to  another  without  a  license 
to  pass  through  their  hunting-grounds  or  at  the  risk  of  attempting  it 
without  permission.  On  the  other  hand,  white  men  in  numbers,  no 
longer  under  the  influence  of  social  life,  or  caring  nothing  for  its  re- 
straints, hovered  constantly  on  the  borders  of  the  Indians,  exasperat- 
ing them  by  depredations,  and  misleading  them  into  all  the  excesses 
of  a  corrupt  civilization,  or  into  feuds  with  each  other  or  forays 
against  the  whites.     Each  day  was  an  anticipation  of  attack,  and 
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when  the  night  came,  repose  was  only  taken  with  the  rifle  ready  to 
repel  it.  In  this  condition  of  things,  and  without  any  efficient  pow- 
er in  the  State  to  make  a  change,  it  became  necessary  for  the  United 
States  to  use  its  constitutional  right  to  give  relief.  That  was  not 
BO  much  a  matter  of  choice  as  it  was  of  obligation.  Constitution- 
ally they  could  alone  regulate  commerce  with  the  Indian  tribes. 
Constitutionally  they  had  the  power  to  make  war ;  their  obligation 
was  to  bear  its  expenses  and  defend  the  States  against  it  in  what- 
ever way  it  might  happen ;  and  constitutionally  congress  was 
bound  to  guard  against  yrar,  to  prepare  for  and  prevent,  it  from 
whatever  quarter  it  might  be  likely  to  come.  The  recent  treaty,  too, 
with  Spain,  bound  that  nation  and  the  United  States  to  restrain  the 
Indian  tribes,  in  the  territories  of  each,  from  war  among  themselves 
and  from  such  as  might  lead  to  aggressions  upon  the  territories  of 
either  nation.  Added  to  such  considerations,  the  people  who  had 
settled  to  the  west  of  the  Chattahoochee,  between  it  and  the  Yazoo 
Biver,  claimed  from  the  United  States  the  protection  which  Georgia 
could  not  give,  and  they  asked  for  a  securer  and  more  definite  politi- 
cal organization  than  they  had  had  either  under  English  or  Spanish 
role,  or  from  Georgia  legislation. 

Nine  years  had  gone  by  since  the  failure  of  the  last  attempt  to 

obtain  it,  without  any  thing  having  been  substantially  done 
[  *  411  ]  *  by  Georgia  to  transfer  to  the  United  States  its  unsettled 

territory,  in  compliance  with  the  resolution  of  congress  of 
1780.  AH  the  other  States  had  done  so.  It  was  not  likely  at  the 
time,  that  it  would  be  done  for  some  years  yet.  Under  such  circum- 
stances, congress  still  thinking  that  the  United  States  had,  under 
the  cession  of  South  Carolina,  a  right  to  territory  in  Georgia,  passed 
the  act  of  the  7th  April,  1798,^  for  the  amicable  settlement  of  limits 
with  the  State  of  Georgia,  and  authorizing  the  establishment  of  a 
government  in  the  Mississippi  territory.  It  was  done  with  an  ex- 
press recognition  of  Georgia's  right  of  soil  and  jurisdiction  in  the 
territory.  Section  6  of  the  act.  This,  however,  did  not  satisfy  that 
State,  and  she  remonstrated  to  congress  against  it.  But  the  politi- 
cal necessity  under  which  congress  had  been  called  upon  to  act, 
soon  became  obvious  to  all,  and  to  none  more  than  to  the  people  and 
the  legislature  of  Georgia.  It  is  not  necessary  to  give  an  account  of 
all  that  passed  from  that  time  to  the  transfer  of  the  territory  to  the 
United  States.  Three  of  Georgia's  most  distinguished  citizens  were 
appointed  commissioners  to  negotiate  with  three  others  of  national 
reputation  upon  the  part  of  the  United  States  for  a  cession,  and  hap- 
p'dy  that  was  done  in  1802,  which  had  been  so  long  delayed ;  —  thus 

^  1  Stats,  at  Large,  549. 
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consammating  that  great  policy  of  our  early  national  existence,  from 
which  so  many  States  have  been  added  to  the  Union. 

From  the  account  which  has  been  given  of  the  territorial  claims 
of  Greorgia,  and  her  legislation  concerning  them,  with  that  of  South 
Carolina  denying  them,  and  the  final  adjustment  of  the  dispute 
between  these  States  and  that  of  the  United  States  for  the  cession  by 
Greorgia  of  her  unsettled  territory,  we  have  learned  that  when  Georgia 
did  cede  it  to  the  United  States,  that  she  was  then  in  possession,  and 
had  a  right  to  all  the  land,  subject  to  the  Indian  title,  which  that 
State  had  declared  to  be  within  her  limits,  except  so  much  as  there  was 
between  the  Tugaloo  and  Keowee  rivers,  which  Georgia  had  ceded  to 
South  Carolina  by  the  convention  of  1787.  We  further  learn  that 
the  adjustment  with  South  Carolina,  left  in  Georgia  the  Chattahoo- 
chee River  from  its  source  to  the  31st  degree  of  north  latitude,  as 
Georgia  had  claimed  her  limits  to  be,  since  the  king's  patent  to  Sir 
James  Wright,  in  1764. 

In  other  words,  that  the  Chattahoochee,  from  its  source  to  that 
point,  was  at  all  times  after  that  patent  within  Georgia  with  the 
right  of  soil  and  jurisdiction  when  its  unsettled  territory  was  ceded 
to  the  United  States.  This  fact  being  so,  it  gives  us  a  key  from  the 
laws  of  nations  to  aid  us  in  the  interpretation  of  its  cession  as  to 
the  boundary  between  Georgia  and  Alabama,  which  must 
prevail,  as  it  would  in  all  other  cases,  •where  there  may  be  [  ^412  ] 
a  transfer  by  one  nation  of  a  part  of  its  territory  to  another, 
with  a  river  for  its  boundary,  without  an  express  stipulation  for  the 
relinquishment  o£  the  rights  of  soil  and  jurisdiction  over  the  bed  of 
such  river. 

The  rule  jure  gentium^  to  which  we  refer,  is  not  now  for  the  first 
time  under  the  consideration  of  this  court.  We  are  relieved,  then, 
from  its  discussion,  by  citations  from  Vattel  and  other  writers  upon 
the  laws  of  nations,  to  show  what  it  is  ;  but  it  will  be  found  in  the 
22d  chapter  of  Vattel.  Among  the  writers  after  him  it  is  not  con- 
troverted by  any  one  of  them.  Besides,  it  is  according  to  what  had 
been  anciently  the  practice  of  nations,  substantiated  by  an  adherence 
to  it  down  to  our  own  times.  In  Handley's  Lessee  v.  Anthony, 
5  Wheat.  379,  this  court  said,  by  its  organ.  Chief  Justice  Marshall, 
^  when  a  great  river  is  the  boundary  between  two  nations  or  States, 
if  the  original  property  is  in  neither,  and  there  be  no  convention 
about  it,  each  holds  to  the  middle  of  the  stream.  But  when,  as  in 
this  case,  one  State  is  the  original  proprietor,  and  grants  territory  on 
the  one  side  only,  it  retains  the  river  within  its  domain,  and  the 
newly-created  State  extends  to  the  river  only."     The  river,  however, 

is  its  boundary. 

47# 
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Georgia  was  certainly  the  original  proprietor  of  the  Biver  Chatta- 
hoochee to  31  degrees  north,  when  her  territory  west  of  it  was  ceded 
to  the  United  States,  and  that  cession  must  be  understood  to  have 
been  made  under  the  rule,  unless  by  terms  in  her  grant  to  the  United 
States  it  was  taken  out  of  it,  with  the  view  to  give  to  the  new  State 
which  was  to  be  formed  out  of  the  cession,  a  coequality  of  soil  and 
jurisdiction  in  the  river  which  was  to  separate  them.  In  the  inter- 
pretation of  the  boundary  which  Georgia  retained  for  itself  upon  the 
Chattahoochee,  it  must  be  kept  in  mind  that  the  cession  was  made 
in  contemplation  of  a  new  State  to  be  formed  with  the  Chattahoo- 
chee as  a  part  of  its  boundary.  National  considerations  then  entered 
into  the  spirit  of  the  transfer  with  which  its  eminent  negotiators  on 
both  sides  were  familiar.^  If  we  disregard  them  now,  and  permit 
ourselves  to  view  this  question  in  the  narrower  limits  of  verbal  defi- 
nitions, and  upon  the  principles  tipon  which  private  rights  were  ad- 
justed on  rivers,  between  proprietors  of  land  on  either  side  of  them, 
we  should  do  so  forgetting  aU  the  circumstances  and  objects  for  which 
the  cession  was  made,  the  parties  to  it,  and  the  new  party  that  was 
to  be  brought  out  of  it  as  an  independent  State. 

But  we  will  now  examine  the  article  in  the  cession  for 
[  •413  ]  the  *  boundary  of  Georgia  upon  the  Chattahoochee,  for  we 
think  its  terms  are  coincident  with  the  principle  of  national 
law,  under  which  we  have  put  this  question. 

We  give  the  article  entire,  intending,  after  it  has  been  done,  to 
use  it  with  direct  reference  to  the  cases  in  hand  as  to  the  question  of 
boundary  on  the  Chattahoochee  River,  between  the  States  of  Georgia 
and  Alabama,  as  that  question  was  raised  in  the  courts  below. 

"  The  State  of  Georgia  cedes  to  the  United  States  all  the  right, 
title,  and  claim,  which  the  said  State  has  to  the  jurisdiction  and  soil 
of  all  the  lands  situated  within  the  boundaries  of  the  United  States, 
south  of  the  State  of  Tennessee,  and  west  of  a  line  beginning  on 
the  western  bank  of  the  Chattahoochee  River,  where  the  same  crosses 
the  boundary  line  between  the  United  States  and  Spain,  running 
thence  up  the  said  River  Chattahoochee  and  along  the  western  bank 
thereof,  to  the  great  bend  thereof,  next  above  the  place  where  a  cer- 
tain creek  or  river  called  Uchee,  (being  the  first  considerable  stream 
on  the  western  side  above  the  Cussetas  and  Coweta  towns,)  empties 
into  the  said  Chattahoochee  River ;  thence  in  a  direct  line  to  Nica- 
jack,  on  the  Tennessee  River ;  thence  crossing  the  said  last-mentioned 
river,  and  thence  running  up  the  said  Tennessee  River,  and  along 

^  The  commissioners  on  the  part  of  the  United  States  were  Mr.  Madison,  Mr. 
Gallatin,  and  Mr.  Lincoln.  Those  on  the  part  of  Georgia  were  James  Jackaoo. 
Abraham  Baldwin,  and  John  Milledge. 
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the  western  bank  thereof  to  the  southern  boundary  line  of  the  State 
of  Tennessee." 

The  plaintiff  in  error  derives  his  title  to  the  land  which  he  claims 
from  the  State  of  Georgia,  and  his  right  to  construct  a  dam  across 
the  Chattahoochee  to  the  point  where  it  terminates  on  the  western 
bank  under  that  title  and  the  convention  by  which  Georgia  ceded 
her  unsettled  territory  to  the  United  States.  He  claims  that  his  land 
runs  across,  from  the  eastern  bank  of  the  Chattahoochee  to  the  bank 
on  the  western  side.  The  defendant  in  error  claims  under  a  patent 
from  the  United  States  to  himself  to  fractional  section  11,  township 
7,  range  30,  and  proved  title  to  himself  to  lots  1,  2,  3,  4,  in  the  town 
of  Gerard,  in  Russell  county,  Alabama,  specifically  described,  in 
some  of  said  counts  of  his  declaration,  as  land  having  for  its  eastern 
boundary  the  State  of  Georgia,  and  is  immediately  west  of  the 
Chattahoochee  River,  on  the  bank  thereof. 

In  the  first  case.  No.  121,  it  was  ruled  by  the  court  below,  that  the 
line  established  by  the  articles  of  cession  was  the  line  impressed  by 
ordinary  low  water.  In  the  case  from  the  circuit  court  of  the  United 
States  for  the  district  of  Georgia,  the  judge  instructed  the  jury  tha* 
the  line  was  to  be  drawn  on  and  along  the  western  bank  of  the  Chat- 
tahoochee River  at  low-water  mark,  when  the  river  was  at  its  lowes/ 
state. 

From  the  bill  of  exceptions,  in  the  first  case,  it  appears 
that  • "  immediately  at  the  plaintiff's  lands  and  lots,  the  [  *  414  J 
banks  of  the  river  are  from  fifteen  to  twenty  feet  high  on 
both  sides,  abrupt  above  and  below  for  considerable  distances.  The 
high  banks,  however,  do  not  extend  down  to  the  water's  edge  at  or- 
dinary low  water.  The  bed  of  the  river  at  this  point  is  about  two 
hundred  yards  wide  from  bank  to  bank ;  by  the  bed  is  meant  the 
space  between  these  abrupt  and  high  banks ;  and  is  composed  of 
rocks  and  slues  among  the  rocks  from  one  side  to  the  other.  Ordi- 
nary low  water  and  extreme  low  water  together  prevail  for  about 
two  thirds  of  the  year,  during  which  time  the  river  is  confined  to  a 
channel  about  thirty  yards  wide,  leaving  the  bed  of  the  river  as 
above  described,  exposed  on  each  side  of  this  channel  from  thirty  to 
sixty  yards.  Immediately  under  the  western  abrupt  and  high  bank, 
and  within  the  latitude  of  the  north  and  south  boundary  line  of 
plaintifl[*'s  land,  those  lines  being  drawn  down  to  the  water's  edge, 
and  in  the  bed  of  the  river,  as  above  described,  east  of  the  western 
abrupt  and  high  bank,  the  plaintiff  erected  a  mill  previous  to  1842, 
and  continued  in  the  possession  and  use  of  it  until  overflowed  by 
defendant's  dam.  The  place  on  which  the  mill  is,  is  covered  with 
water  in  ordinary  high  water,  but  is  bare  and  dry  in  ordinary  low 
water." 
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'^  To  sapply  his  mill  with  water,  the  plaintiff  had  erected  a  cross- 
dam,  which  ran  in  a  northeast  direction  into  the  river,  and  supplied 
his  mill  with  water  at  all  seasons,  by  diverting  a  portion  of  the 
stream  to  the  mill,  which  passed  again  into  the  river  above  the  de- 
fendant's dam ;  and  the  plaintiff  had  blown  oat  a  rock  to  give  room 
to  his  mill  to  work." 

The  evidence  in  the  case,  from  the  circuit  court  of  Georgia,  in 
respect  to  the  situation  of  the  plaintiff's  mill  and  the  description  of 
the  river,  is  substantially  the  same. 

It  appears  from  it,  that  the  mill  of  the  plaintiff,  by  his  own  show- 
ing, is  in  the  bed  of  the  river,  to  the  east  of  the  abrupt  bank,  by  the 
prolongation  of  his  north  and  south  boundary  line  from  the  bank, 
which  he  claims  a  right  to  prolong,  from  his  being  the  owner  of  the 
land  to  the  bank  of  the  river,  as  a  riparian  right. 

Upon  this  evidence,  the  court  in  Alabama  charged  the  jury,  that 
one  passing  from  Greorgia  to  Alabama,  across  the  Chattahoochee 
River  at  ordinary  low  water,  would  be  upon  the  bank  as  soon  as  be 
left  the  water  on  the  western  side,  although  an  inappreciable  dis* 
tance  from  the  water,  and  that  the  line  described  in  the  treaty  of 
cession  from  Georgia  to  the  United  States,  as  running  up  said  river, 
and  along  the  western  bank  thereof,  is  the  line  impressed  upon  the 
land  by  ordinary  low  water ;  and  if  they  believed  plaintiff's 
[  *415  ]  mill  was  west  of  that  *line,  and  defendant's  dam  backed 
the  water  so  as  to  obstruct  the  operation  of  the  mill,  the 
plaintiff  was  entitled  to  recover.  The  defendant  in  this  case  except- 
ed to  the  charge,  and  asked  the  court  to  instruct  the  jury,  if  the 
bank  of  the  river  was  ordinary  low-water  mark,  that  the  pdaintiff  bad 
no  right  to  the  use  of  the  water  at  that  stage,  which  the  court  refused 
to  give.  In  the  case  from  the  United  States  circuit  court,  the  defend- 
ants below  (plaintiffs  in  error  here)  prayed  the  court  to  instruct  the 
jury,  that  the  true  interpretation  of  the  article  of  cession  requires 
the  boundary  line  between  Greorgia  and  Alabama  to  be  drawn  on 
smd  along  the  western  bank  of  the  Chattahoochee  River ;  and  that, 
wherever  the  jury  might  find  that  bank  to  be,  the  jurisdiction  and 
limits  of  Alabama  must  terminate,  and  cannot  pass  to  the  eastward 
of  the  same ;  but  that  all  east  of  such  line,  whether  it  be  land  or 
water,  is  included  within  the  limits  and  jurisdiction  of  Georgia ;  and 
no  grant,  from  the  United  States  or  the  State  of  Alabama,  can  con- 
fer title  to  any  part  of  the  same,  either  directly  or  indirectly,  by 
virtue  of  such  grant,  or  as  an  incident  to  the  same.  This  prayer  was 
refused  ;  and  the  court  instructed  the  jury  that  the  boundary.line  be- 
tween the  States  of  Georgia  and  Alabama  was  to  be  drawn  on  and 
along  the  western  bank  of  the  river,  at  low- water  mark,  when  the 
river  was  at  its  lowest  stage. 
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In  our  view,  the  words  of  the  cession  have  the  same  meaning  in 
law  that  they  have  in  common  parlance.  They  are  not  at  all  uncer- 
tain, if  taken  connectively,  as  to  the  locality  intended  for  the  western 
line  of  Georgia  on  the  Chattahoochee.  Separate  the  word  bank 
from  <*  on  and  along  the  bank,"  and  consider  it  only  in  connection 
with  the  other  words, '' running  up  the  river,"  and  it  might  be  inferred 
that  the  water  of  the  river,  at  some  stage  of  it,  was  to  be  the  boun- 
dary, and  that  those  owning  the  land  on  either  side  were  riparian 
proprietors,  usque  ad  jUum  aqum.  But  not  so  when  they  are  con* 
sidered  together,  as  we  will  presently  show. 

When  the  commissioners  used  the  words  bank  and  river,  they  did 
so  in  the  popular  sense  of  both.  When  banks  of  rivers  were  spoken 
of,  those  boundaries  were  meant  which  contain  their  waters  at  their 
highest  flow,  and  in  that  condition  they  make  what  is  called  the  bed 
of  the  river.  They  knew  that  rivers  have  banks,  shores,  water,  and  a 
bed,  and  that  the  outer  line  on  the  bed  of  a  river,  on  either  side  of  it, 
may  be  distinguished  upon  every  stage  of  its  water,  high  or  low ;  at 
its  highest  or  lowest  current.  It  neither  takes  in  overflowed  land 
beyond  the  bank,  nor  includes  swamps  or  low  grounds  liable  to  be 
overflowed,  but  redaimable  for  meadows  or  agriculture,  or  which, 
being  too  low  for  reclamation,  though  not  always  covered 
*  with  water,  may  be  used  for  cattle  to  range  upon,  as  natural  [  *  416  ] 
or  unindosed  pasture.  But  it  may  include  spots  lower  than 
the  bluff  or  bank,  whether  there  is  or  is  not  a  growth  upon  them,  not 
forming  a  part  of  that  land  which,  whether  low  or  high,  we  know  to  be 
upland  or  fast  lowland,  if  such  spots  are  within  the  bed  of  the  river. 
Such  a  line  may  be  found  upon  every  river,  from  its  source  to  its 
mouth.  It  requires  no  scientific  exploration  to  find  or  mark  it  out 
The  eye  traces  it  in  going  either  up  or  down  a  river,  in  any  stage  of 
water.  With  such  an  understanding  of  what  a  river  is,  as  a  whole, 
from  its  parts,  there  is  no  difficulty  in  fixing  the  boundary  line  in 
question.  Wherever  that  outer  bed-line  shall  be,  from  its  beginning 
on  the  bank,  at  the  31st  degree  of  north  latitude,  to  the  mouth  of  the 
Uchee,  on  the  western  side,  is  the  western  boundary  of  Georgia  on 
the  bank  and  along  the  bank  running  up  the  River  Chattahoochee. 

If  the  language  of  the  article  had  been,  '^  beginning  on  the  western 
bank  of  the  Chattahoochee,  and  running  thence  up  the  river,"  and 
no  more  had  been  said,  the  middle  thread  of  the  river  ordinarily,  and 
without  any  reference  to  the  fact  that  Georgia  was  the  proprietor  of 
the  river,  it  would  have  been  said  to  be  the  dividing  line  between  the 
two  States.  But  there  is  added,  '*  running  up  the  said  River  Chatta- 
hoochee and  along  the  western  bank  thereof."  This  last  controls  any 
uncertainty  there  may  be ;  for  if  the  first  call  or  object  to  locate  the 
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line  is  the  bank  of  the  river,  it  is  plain  that  the  western  limit  of 
Georgia  on  and  along  the  bank  of  the  river,  must  be  where  the  bank 
and  the  water  meet  in  its  bed  vrithin  the  natural  channel  or  passage 
of  the  river.  The  words  *'  along  the  bank,"  added  to  the  words,  "  on 
the  bank,"  distingaish  this  case  from  aU  those  in  which  courts  have 
had  the  greatest  difficulty  where  a  line  was  to  be  fixed  when  it  is  on 
the  bank  without  a  call  for  the  stream  or  along  the  river,  or  up  or 
down  the  river.  Angell,  19.  Along  the  bank,  is  strong  and  definite 
enough  to  exclude  the  idea  that  any  part  of  the  river  or  its  bed  was 
not  to  be  within  the  State  of  (Georgia.  It  controls  any  legal  impli- 
cation of  a  contrary  character.  Such  a  line,  too,  satisfies  the  calls 
on  and  along  the  bank  in  the  navigable  and  unnavigable  parts  of  the 
river.  In  the  former,  Alabama  has  all  the  uses  of  the  river,  including 
the  use  of  the  western  bank  for  navigation  and  commerce,  which  the 
State  of  Greorgia  can  claim.  In  that  part  of  the  river  not  navigable, 
(Georgia  has  both  soil  and  jurisdiction  for  aU  such  purposes  as  are 
implied  by  both,  and  the  stream  or  water  of  the  river  for  all  such 
purposes  as  it  may  be  used  in  any  stage  of  the  water. 

Such  a  line  may  be  made  certain  on  every  part  of  the  river,  what* 
ever  may  be  the  changes  on  the  western  bank  from  wash- 
[  *  417  ]  ings,  *  the  abrasions  of  extraordinary  floods,  or  from  any  of 
those  sudden  causes  which  in  nature  change  the  beds  of 
rivers.  In  such  cases,  the  proprietors  would  continue  to  hold  accord- 
ing to  the  original  boundaries  of  their  grants.  We  repeat,  ^  along 
the  bank  thereof,"  is  the  controlling  call  in  the  interpretation  of  the 
cession.  It  excludes  the  idea  that  a  line  was  to  be  traced  at  the  edge 
of  the  water  as  that  may  be  at  one  or  another  time  or  at  low  water, 
or  the  lowest  low  water.  Water  is  not  a  call  in  the  description  of 
the  boundary,  though  the  river  is,  and  that,  as  we  have  shown,  does 
not  mean  water  alone,  but  banks,  shores,  water,  and  the  bed  of  the 
river.  If  water,  as  one  of  the  river's  parts,  had  been  meant,  it  would 
have  been  so  expressed. 

The  call  is  for  the  bank,  the  fast  land  which  confines  the  water  of 
the  river  in  its  channel  or  bed  in  its  whole  width,  that  is  to  be  the 
line.  The  bank  or  the  slope  firom  the  bluff  or  perpendicular  of  the 
bank  may  not  be  reached  by  the  water  for  two  thirds  of  the  year ;  still, 
the  water  line  impressed  upon  the  bank  above  the  slope  is  the  line 
required  by  the  commissioners,  and  the  shore  of  the  river,  thoa^ 
left  dry  for  any  time,  and  but  occasionally  covered  by  wat»  in  any 
stage  of  it  to  the  bank,  was  retained  by  Georgia  as  the  river  up  to 
that  line.  Wherever  it  may  be  found,  it  is  a  part  of  the  State  of 
Oeorgia,  and  not  a  part  of  Alabama.  Botii  bank  and  bed  are  to  be 
ascertained  by  inspection,  and  the  line  is  where  the  action  of  the 
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water  has  permanently  marked  itself  upon  the  soil  Wherever  that 
line  may  be,  is  to  be  determined  in  ea(5h  trial  at  law  by  the  jury  upon 
proofe,  the  jury  being  instructed  by  the  court  that  the  bed  of  the  river, 
wherever  that  may  be,  belongs  to  Georgia,  whether  it  extends  at  cer- 
tain points  to  the  face  of  the  bank,  where,  from  the  perennial  iSow  of 
the  water  there  is  no  margin,  or  to  other  points  where  there  is. 

We  must  reject,  altogether,  the  attempt  to  trace  the  line  by  either 
ordinary  low  water  or  low  water.  These  terms  are  only  predicable 
of  those  parts  of  rivers  within  the  ebb  and  flow  of  the  tides,  to  dis- 
tinguish the  water  line  at  spring  or  neap  tides.  Such  a  difierence  ie 
uniform  twice  within  every  month  of  the  year,  and  because  it  is  so  it 
is  termed  ordinary.  In  that  part  of  a  river  in  which  there  is  no  ebb 
and  flow,  the  changes  in  the  current  are  irregular  and  occasional, 
without  fixed  quantity  or  time  of  recurrence,  except  as  they  are  peri- 
odical with  the  wet  and  dry  seasons  of  the  year.  And  low  water  is 
the  furthest  receding  point  of  ebb  tide.  Nor  do  we  think  that  the 
interpretation  of  this  s^de  is  aided  by  any  cases  upon  the  rights  of 
riparian  proprietors.  Such  rights  depend  upon  cglUs  in  grants  for 
land  either  from  sovereignties  having  an  equal  right  in  the  stream  to 
the  thread  of  the  river,  or  from  grants  from  a  State  having 
the  *  entire  ownership  of  a  river.  In  this  instance,  two  [  *  418  ] 
sovereignties  were  dealing  for  a  cession  of  country  from 
one  to  the  other,  with  a  river  as  a  boundary  between  them  to  be 
marked  on  that  bank  of  it  from  which  the  ceded  land  was  to  com- 
mence. Now,  as  between  them,  there  were  no  antecedent  calls  upon 
the  river  to  raise  the  question  of  riparian  rights.  But,  on  the  con- 
trary, the  river  at  the  time  formed  a  part  of  what  was  Georgia,  and 
the  commissioners  negotiated  upon  the  footing,  that  though  the 
United  States  had  formed  the  Mississippi  territory,  it  was  done  with 
the  disclaimer  in  terms,  that  it  in  no  way  whatever  should  affect 
either  the  rights  of  sovereignty  or  soil  which  Georgia  had  in  the  terri- 
tory. Moreover,  we  do  not  think  that  the  commissioners  could  have 
contemplated  that  the  State  of  Georgia  and  the  United  States  were 
to  have  a  divided  or  equal  soyereignty  in  the  river,  or  that  the 
United  States  was  to  retain  any  right  of  soil  in  the  same,  when  we 
find  the  commissioners  in  terms  calling  for  the  boundary  line  between 
Spain  and  the  United  States  in  the  middle  of  the  Chattahoochee, 
and  then  transferring  the  western  line  of  Georgia  to  the  western  bank 
of  it 

If  the  running  water  of  the  river  had  been  intended  to  be  the  line, 
and  that  the  United  States  and  Georgia  were  to  have  an  equal  right  of 
soil  and  sovereignty  in  the  bed  of  the  river,  on  the  western  bank,  why 
was  it  that  the  middle  of  the  river  at  latitude  31  decrrees  north,  was 
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abandoned  for  the  western  bank  ?  The  only  answer  which  can  be 
given  is,  that  Georgia  meant  to  retain  the  river  to  the  western  bank, 
and  that  the  United  States  conceded  it.  Again,  the  extension  of  the 
line  from  the  middle  of  the  river  at  that  point  to  the  bank,  necessarily 
excludes  that  the  water  of  the  river,  at  any  stage  less  than  that  which 
covers  the  bed  of  it,  was  to  be  any  guide  for  the  line. 
*  We  think  that  the  instructions  given  by  the  courts  below  were 
erroneous. 

Our  interpretation  of  the  first  article  of  the  cession  made  by 
Georgia  to  the  United  States  is,  that  the  western  line  of  Greorgia 
upon  the  Chattahoochee  River,  from  its  begimiing  in  the  31st 
degree  of  north  latitude  to  the  great  bend  thereof,  next  above  the 
place  where  a  certain  creek  or  river  called  Uchee,  (being  the  first 
considerable  stream  on  the  western  side,  above  the  Cussetas  and 
Coweta  towns,)  empties  into  the  said  Chattahoochee  River,  is  a  line 
to  run  up  the  river  on  and  along  its  western  bank,  and  that  the  juris- 
diction of  Georgia  in  the  soil  extends  over  to  the  line  which  is 
washed  by  the  water,  wherever  it  covers  the  bed  of  the  river  within 
its  banks.  The  permanent  fast-land  bank  is  referred  to  as  governing 
the  line.     From  the  lower  edge  of  that  bank,  the  bed  of  the  river 

commences,  and  Greorgia  retained  the  bed  of  the  river  from 
[  *  419  ]  the  lower  edge  of  the  *bank  on  the  west  side.    And  where 

the  bank  is  fairly  marked  by  the  water,  that  water  level  will 
show  at  all  places  where  the  line  is. 

Nelson,  J.  This  is  a  writ  of  error  to  the  snpreme  court  of  the 
State  of  Alabama. 

Ingersoll,  the  plaintiff  below,  and  defendant  here,  brought  an  action 
against  Howard  .for  setting  back  the  water  of  the  River  Chattahoo- 
chee upon  his  lands  and  mill  by  the  erection  of  a  dam  across  the  said 
river,  at  the  city  of  Columbus,  in  the  State  of  Georgia,  by  reason 
whereof  the  operations  of  his  mill  were  obstructed,  and  the  use  of  his 
premises  impaired. 

The  defendant  pleaded  the  general  issue. 

On  the  trial,  it  appeared  that  the  plaintiff  was  the  owner  of  a  lot 
of  land  held  under  a  patent  from  the  United  States,  situate  on  the 
west  bank  of  the  Chattahoochee  River,  in  the  State  of  Alabama, 
opposite  the  city  of  Columbus,  and  which  lot  had  for  its.  eastern 
boundary  the  State  of  Georgia. 

This  river  has  high  bluff  banks  in  some  parts  of  it  on  both  sides; 
in  others,  the  banks  are  low,  and  the  adjacent  lands  subject  to  inan- 
dations  in  high  water,  extending  for  nearly  a  mile  from  the  bank. 
At  the  plaintiff's  land,  the  banks  are  from  fifteen  to  twenty  feet  high 
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on  both  sides,  and  somewhat  abrupt,  and  above  and  below  for  some 
distance.  The  abrupt  and  high  banks,  however,  on  the  plaintiff's 
side  of  the  river,  do  not  extend  down  to  the  water's  edge  at  ordinary 
low  water.  Between  the  high  bluff  and  the  water  at  this  stage,  the 
distance  varies  from  fiffcy  to  one  hundred  and  fifty  feet ;  and  this  in- 
termediate space  is  flat  bottom-land,  gradually  descending  from  the 
base  of  the  bluff  to  the  water,  and  upon  which  flat  grow  trees,  such 
as  pines,  oaks,  gums,  poplars,  &c.  Upon  this  flat  the  plaintiff's  grist- 
mill is  built,  and  a  road  made  along  under  the  bluff  leading  to  it 
There  is,  also,  a  saw-mill  and  cotton-gin  factory  standing  upon  it. 
And  a  small  portion  of  the  flat  is  at  times  put  under  cultivation. 

In  the  ordinary  state  of  the  river  in  the  winter  season,  the  water 
covers  this  flat  about  halfway  to  the  high  bluff,  extending  to  the 
base  of  a  bank  or  ridge  of  sand  and  gravel ;  and  in  freshets,  the  water 
covers  the  flats  reaching  to  the  bluff.  It  is  only  in  a  full  state  of  the 
river,  or  freshets,  that  the  water  overflows  the  sand  bank  or  ridge 
before  mentioned. 

I  have  collected  these  facts  from  the  two  cases  before  us  between 
these  parties,  each  of  which  involves  the  same  general  question. 

The  plaintiff  suppHes  his  grislrmiU  with  water  by  a  wing  dam 
extended  obliquely  into  the  river. 

*  The  defendant  erected  a  dam  across  the  river  some  three  [  *  420  ] 
hundred  yards  below  the  plaintiff's  mill,  and  opposite  the 
city  of  Columbus.  The  dam  is  from  four  to  five  feet  high,  and  at  an 
ordinary  stage  of  the  river,  the  water  is  thrown  back  upon  the  plain- 
tiff's mill  so  as  -to  prevent  its  use.  The  defendant  possesses  a  grant 
of  the  bed  of  the  river  upon  which  his  dam  is  erected,  derived  from 
the  State  of  Georgia,  and  extending  to  high-water  mark  on  the  west- 
ern bank  of  the  river. 

The  court  charged  the  jury  that  a  person  passing  from  the  Stat^ 
of  Greorgia  across  the  River  Chattahoochee  to  the  State  of  Alabama 
at  ordinary  low  water,  would  be  upon  the  bank  as  soon  as  he  left  the 
water  on  the  western  side ;  and,  that  the  Une  described  in  the  treaty 
of  cession  from  Greorgia  to  the  United  States,  as  running  up  said 
river,  and  along  the  western  bank  thereof,  is  the  line  impressed  upon 
the  land  by  ordinary  low  water,  to  which  charge  the  defendant  ex- 
cepted. 

The  defendant  asked  the  court  to  charge,  that,  if  the  bank  of  the 
river  was  ordinary  low-water  mark,  the  plaintiff  had  no  right  to  the 
use  of  the  water  at  that  stage,  which  was  also  refused,  and  an  excep- 
tion taken. 

This  case  involves  a  question  of  much  higher  interest  and  impor- 
tance than  a  simple  decision  upon  the  rights  of  these  parties,  as  the 
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court  see  that  the  decision  cannot  be  reached  without  a  deteiTnina- 
tion  of  the  boundary  line  between  two  sovereign  States,  for  a  dis- 
tance of  some  one  hundred  and  fifty  miles.  The  facts  in  the  record 
are  few,  being  confined  to  a  description  of  the  localities  respecting 
this  boundary  at  the  point  in  dispute,  and  the  few  that  are  disclosed, 
very  imperfectly  and  confusedly  stated.  It  is  to  be  regretted  that  the 
court  is  obliged  to  pass  upon  a  question  of  this  magnitude  under 
these  embarrassments,  and  in  the  absence  of  any  opportunity,  on  the 
part  of  the  two  States  interested,  to  furnish  the  necessary  topograph- 
ical information  in  respect  to  the  Biver  Chattahoochee  and  its  west- 
ern banks  for  the  whole  distance  within  which  they  constitute  the 
boundary  between  them. 

This  information  would  have  been  useful  to  aid  the  court  in  a 
proper  determination  of  the  question,  and  would  naturally  have  been 
furnished,  if  the  controversy  had  been  between  the  States  themselves. 
The  words  of  the  cession  of  Georgia  to  the  United  States,  in  1802, 
describing  the  boundary  line  in  question,  and  which  are  material  to 
be  noticed,  are  as  follows :  Georgia  cedes  the  territory  "  west  of  a 
line  beginning  on  the  western  bank  of  the  Chattahoochee  River,  run- 
ning thence  up  the  said  Biver  Chattahoochee,  and  along  the  western 
bank  thereof  and  the  great  bend ; "  and  the  United  States 
[  *  421  ]  cede  to  Georgia  all  their  rights  *  to  the  territory  lying  "  east 
of  the  boundary  line  herein  described  as  the  eastern  boun- 
dary of  the  territory  ceded  by  Georgia  to  the  United  States." 

This  is  the  description  of  a  line  that  has  become  the  boundary 
between  Georgia  and  Alabama,  for  a  distance  of  one  hundred  and 
fifty  miles. 

Two  constructions  are  contended  for,  arising  out  of  the  description : 
On  the  part  of  Georgia  it  is  claimed  that  her  boundary  extends  to 
high-water  mark,  on  the  western  bank  of  the  Chattahoochee  River 
for  the  whole  length  of  this  line.  On  the  part  of  Alabama,  that  it 
stops  at  ordinary  low-water  mark,  on  the  western  bank  of  said  river. 
The  difference  is  very  material,  as  it  will  be  seen  that  upon  the 
former  construction,  Alabama  can  have  a  water  or  river  line  for  her 
boundary  only  during  high  water  or  a  freshet,  which  is  but  an  occa- 
sional and  temporary  state  of  the  river,  and  consequentiy  the  owners 
of  the  land  on  the  Alabama  side,  for  the  greater  portion  of  the  year, 
and  for  all  practical  use  of  the  water  for  agricultural  or  hydraulic 
purposes,  would  be  deprived  of  a  river  boundary.  And  this  difierenee 
is  the  more  striking  when  we  see,  from  the  evidence  in  the  record, 
scanty  and  meagre  as  it  is,  the  strip  of  land  between  the  high  bank 
and  the  river,  that  is,  between  high  and  ordinary  low-water  mark, 
would  be  from  ten  to  twenty  and  more  rods  in  width,  varying  with 
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the  character  of  the  bank,  which  would  belong  to  Georgia,  or  to  the 
owners  on  the  Greorgia  side  of  the  river,  and  over  which  the  jurisdic- 
tion and  government  of  Georgia  would  necessarily  extend,  to  the 
exclusion  of  Alabama. 

We  have  no  evidence  in  the  record  as  to  the  distance  the  tide  ebbs 
and  flows  up  this  river.  It  probably  does  not  reach  the  point  where 
the  boundary  in  question  begins,  which  is  at  the  31st  degree  of  north 
latitude.  It  is  navigable  for  steamboats  up  to  Columbus,  which  is 
within  some  thirty  or  forty  miles  of  its  termination  as  a  boundary 
between  the  two  States ;  and,  as  I  am  informed,  is  navigable  above 
the  great  bend,  or  west  point,  for  small  craft,  for  some  one  hundred 
miles,  though  interrupted  by  rocks  and  falls  between  that  and  Co- 
lumbus. 

Grants  of  land,  bounded  by  the  sea,  or  by  navigable  rivers,  where 
the  tide  ebbs  and  flows,  extend  to  high-water  mark,  that  is,  to  the 
margin  of  the  periodical  flow  of  the  tide,  unaffected  by  extraordinary 
causes,  and  the  shores  below  common  high-water  mark  belong  to  the 
State  in  which  they  are  situated.  But  grants  of  land  bounded  on 
rivers  above  tide  water,  or  where  the  tide  does  not  ebb  and  flow,  canry 
the  grantee  to  the  middle  of  the  river,  unless  there  are  expressions  in 
the  terms  of  the  grant,  or  something  in  the  terms  taken  in 
connection  with  the  *  situation  and  condition  of  the  lands  [  *  422  ] 
granted,  that  clearly  indicate  an  intention  to  stop  at  the 
edge  or  margin  of  the  river.  There  must  be  a  reservation  or  restric- 
tion, express  or  necessarily  implied,  which  controls  the  operation  of 
the  general  presumption,  and  makes  the  particular  grant  an  excep- 
tion. 

These  are  familiar  principles  of  universal  application,  governing  the 
construction  of  grants  of  land  bounded  upon  the  sea  or  tide  water,  or 
upon  freshwater  rivers,  navigable  or  unnavigable,  and  whether  made 
by  States  or  individuals,  or  in  large  or  small  tracts.  And  in  applying 
them  to  the  description  of  the  cession  before  us,  we  shall  be  enabled 
to  determine  where  the  boundary  line  in  dispute  should  be  drawn. 
The  words  are :  "  beginning  on  the  western  bank  of  the  Chattahoo- 
chee River,"  ^  running  thence  up  the  said  River  Chattahoochee,  and 
along  the  western  bank  thereof." 

Where  land  adjoining  a  iireshwater  river,  or  above  tide  water,  is 
described  as  bounded  by  a  monument,  whether  natural  or  artificial, 
such  as  a  tree  or  a  stake  standing  on  the  bank,  and  a  course  is  given 
as  running  firom  it  up  or  down  the  river  to  another  monument  stand- 
ing upon  the  bank,  these  words  necessarily  imply,  as  a  general  rule, 
that  the  line  is  to  follow  the  river,  according  to  its  meanderings  and 
turnings,  and  the  grantee  takes  to  the  middle  of  the  river.     Such  ^% 
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the  uniform  construction  given  to  this  description  where  the  common 
law  prevails.  It  has  been  repeatedly  applied  to  grants  abutting  on 
the  River  Mississippi,  the  Missouri,  the  Hudson,  the  Connecticut, 
and  other  great  rivers  in  the  United  States,  above  tide  water.  3 
Kent's  Com.  427,  428,  429,  and  notes ;  Angell  on  Watercourses,  c  1, 
ed.  1850. 

Had  the  description  in  this  case  been  limited  to  the  first  two  calls 
in  the  grant,  it  would  have  been  impossible  to  have  taken  it  out  of 
this  rule  of  construction ;  and  the  owners  on  the  Alabama  side  would 
have  been  carried  to  the  middle  of  the  river.  But  the  third  call, 
which  is  <^  along  the  western  bank  thereof,"  limits  the  effect  and 
operation  of  the  other  two,  and  excludes  the  bed  of  the  river.  It 
indicates  an  intent  to  reserve  the  river  within  the  boundary  and  juris- 
diction  of  Greorgia,  and  to  confine  the  grantee  to  the  western  edge  or 
bank.  And  this  raises  the  material  and  important  question  in  the 
case,  namely,  where  shall  that  line  be  drawn  ?  On  behalf  of  Georgia, 
it  is  contended  it  shall  be  drawn  on  the  bank  or  blu£^  as  described  in 
the  record,  at  high-water  mark ;  on  behalf  of  Alabama,  at  the  bank 
or  ridge  of  sand  and  gravel,  where  the  >yestern  margin  of  the  river  is 
fomid  at  ordinary  low-water  mark. 

Now,  it  is  to  be  observed,  that  the  language  of  the  cession,  begin- 
ning on  the  western  bank,  and  running  thence  up  the  river  and  along 
the  bank,  does  not  necessarily,  nor,  as  I  think,  reasonably, 
[  *  423  ]  *  caU  for  a  line  along  the  bluff  or  high  bank,  such  as  confines 
the  body  of  water  in  the  river  at  high  water,  or  when  swollen 
with  floods.  The  bank  inclosing  the  flow  of  water,  when  at  its  ordi- 
nary and  usual  stage,  is  equally  within  the  description ;  and  the  limit 
within  this  bank,  on  each  side,  is  more  emphatically  the  bed  of  the 
river,  than  that  embraced  within  the  more  elevated  banks  when  the 
liver  is  at  flood.  These  are  more  or  less  distant  firom  the  ordinary 
channel,  depending  upon  the  character  of  the  river,  and  topography 
of  the  adjacent  lands.  There  are  usually  in  rivers  of  this  description 
banks  representing  the  point  which  is  reached  at  high  water,  and 
which  bound  it  at  that  stage  of  the  river.  They  may  be,  and  not 
unfrequently  are,  at  a  considerable  distance  from  the  accustomed  bed 
and  the  banks  which  then  bound  it.  The  flats  intermediate  may 
comprise  the  most  valuable  portion  of  farms  bounded  upon  the  river 
and  extending  back  to  the  uplands,  notwithstanding  they  may  be 
inundated  by  the  spring  and  fall  freshets.  The  valleys  of  the  Mo- 
hawk, and  Hudson,  and  Connecticut  rivers,  may  be  referred  to  as 
illustrations,  and  also  the  Susquehannah,  both  in  New  York  and 
Pennsylvania.  Some  of  the  finest  alluvial  bottom-land  in  New  Yoik 
is  found  in  the  valley  of  the  Mohawk,  between  the  banks  of  the  river 
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at  its  usual  stage  and  the  banks  at  high  water,  which  is  the  begin- 
ning of  the  uplands.  If  these  alluvial  bottoms  are  found  in  the  valley 
of  the  Chattahoochee,  and  for  aught  I  know  they  may  be,  according 
to  the  boundary  line  contended  for  by  the  plaintiff  in  error,  the  settle- 
ments within  the  State  of  Georgia  would  not  be  bounded  by  the 
river,  as  most  valuable  possessions  for  sites  of  towns,  and  for  hy- 
draulic and  even  agricultural  purposes,  might  be  found  lying  along 
its  western  margin. 

I  cannot  think  that  it  is  necessary  to  occupy  more  time  in  attempt- 
ing to  refute  the  claim  to  this  boundary  Une  according  to  the  terms 
used  in  the  cession  by  Georgia. 

Then,  if  we  leave  the  bank  at  what  is  called  high-water  mark,  as 
not  given  by  any  reasonable  interpretation  of  the  grant,  on  what 
principle  or  rule  of  construction  is  an  intermediate  line  to  be  drawn 
short  of  the  ordinary  and  permanent  bed  of  the  river.  It  would  be  a 
boundary  wholly  undefinable,  and  designated  neither  by  high  water 
nor  low  water,  nor  by  the  usual  stage,  but  left  to  vibrate  between 
what  is  called  high  water  and  the  accustomed  bed  of  the  river. 

The  term  high  water,  when  applied  to  the  sea,  or  to  a  river  where 
the  tide  ebbs  and  iSows,  has  a  definite  meaning.  The  line  is  marked 
by  the  periodical  flow  of  the  tide,  excluding  the  advance  of  waters 
above  this  line  in  the  one  case  by  winds  and  storms,  and  in  the  other 
by  freshets  or  floods. 

*But  in  respect  to  fireshwater  rivers,  the  term  is  alto-  [*424] 
gether  indefinite,  and  the  line  marked  uncertain.  It  has  no 
fixed  meaning  in  the  sense  of  high-water  mark  when  applied  to  a 
river  where  the  tide  ebbs  and  flows,  and  should  neVieTH[)e  adopted  as 
a  boundary  in  the  case  of  freshwater  rivers,  by  intendment  or  con- 
struction, whether  between  States  or  individuals.  It  may  mean  any 
stage  of  the  water  above  its  ordinary  height,  and  the  line  will  fluc- 
tuate with  every  varying  fi^shet  or  flood  that  may  happen. 

In  our  judgment,  the  true  boundary  line  intended  by  Greorgia  and 
the  United  States,  and  the  one  fairly  deducible  from  the  language  of 
the  cession,  is  the  line  marked  by  the  permanent  bed  of  the  river  by 
the  flow  of  the  water  at  its  usual  and  accustomed  stage,  and  where 
the  water  will  be  found  at  all  times  in  the  season  except  when  dimi- 
nished by  drought  or  swollen  by  freshets.  This  line  will  be  found 
marked  along  its  borders  by  the  almost  constant  presence  and  abra- 
sion of  the  waters  against  the  bank.  It  is  always  manifest  to  the  eye 
of  any  observer  upon  a  river,  and  is  marked  in  a  way  not  to  be  mis- 
taken. The  junction  of  bank  and  water  at  this  stage  of  the  river, 
satisfies  the  words  of  the  cession,  and  furnishes  a  line  as  fixed  and 
certain  as  is  practicable ;  and  is  just  and  reasonable  to  all  the  parties 
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concerned.  It  excludes  the  high  bluffi^  or  banks,  which  the  river 
touches  but  occasionally,  when  swollen  with  fireshets  or  iSoods ;  and 
also  an  intermediate  line,  which  can  be  neither  marked  nor  described; 
and  adopts  a  boundary  along;  the  bank  and  margin  of  the  river  of 
some  permanency,  and  which  parties  providing  for  a  river  boundary 
between  them  would  naturally  have  in  their  minds.  That  they  in- 
tended a  river  boundary  in  this  treaty  of  cession  I  cannot  doubt. 
That  Georgia  intended  to  reserve  to  herself  the  bed  of  the  river,  is 
equally  clear.  The  line  which  I  have  designated  satisfies  both 
intentions,  and,  in  my  humble  judgment,  no  other  boundary  line 
will. 

There  are  some  general  considerations  bearing  upon  the  question 
which  should  not  be  overlooked 

This  court  observed,  in  the  case  of  Handley's  Lessee  v.  Anthony, 
5  Wheat.  374, 379,  through  the  chief  justice,  that  <<  when  a  great  river 
is  the  boundary  between  two  nations  or  States,  if  the  original  property 
is  in  neither,  and  there  be  no  convention  respecting  it,  each  holds  to 
the  middle  of  the  stream.  But  when,  as  in  tins  case,  one  State  is 
the  original  proprietor,  and  grants  the  territory  on  one  side  only,  it 
retains  the  river  within  its  own  domain,  and  the  newly  created  Stat'C 
extends  to  the  river  only.  The  riv^,  however,  is  the  boundary."  "  In 
case  of  doubt,"  says  Vattel,  "every  country  lying  upon  a  river  i« 
pi^esumed  to  have  no  other  limits  but  the  river ;  because 
[  *  425  ]  nothing  *  is  more  natural  than  to  take  a  river  for  a  boundary, 
when  a  State  is  established  on  its  borders ;  and  wherever 
there  is  doubt,  that  is  always  to  be  presumed  which  is  most  natural 
and  probable." 

Again  the  court  say  :  "  Even  when  a  State  retains  its  dominion 
over  a  river  which  constitutes  the  boundary  between  itself  and  another 
State,  it  would  be  extremely  inconvenient  to  extend  its  dominion 
over  the  land  on  the  other  side,  which  was  left  bare  by  the  receding 
of  the  water.  Wherever  the  river  is  a  boundary  between  States,  it 
is  the  main,  the  permanent  river  which  constitutes  that  boundary ; 
and  the  mind  will  find  itself  embarrassed  with  insurmountable 
difficulty  in  attempting  to  draw  any  other  line  than  the  low-wat^r 
mark." 

These  views  are  sound  and  just,  and  the  mind  at  once  assents  to 
them.  And  they  apply  directiy  and  with  great  cogency  to  the  ques- 
tion before  us. 

Let  us  now  return  to  the  case  immediately  under  consideration. 
The  court  instructed  the  jury  that  the  boundary  line  described  in  the 
treaty  of  cession  from  Georgia  to  the  United  States,  as  running  up 
the  said  river  and  along  the  banks  thereof,  was  the  line  impressed 
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upon  the  land  by  ordinary  low  water.  I  am  not  certain  but  that  the 
line  here  designated,  or  rather  intended  to  be  designated,  is  the  same 
that  we  have  attempted  to  define  in  this  opinion.  '^  Ordinary  low 
water,"  however,  like  "  low  water,"  is  a  relative  term,  and  in  the  ab- 
stract, and  without  practicable  application,  has  no  definite  meaning, 
and  furnishes  no  satisfactory  guide  by  which  to  ascertain  or  deter- 
mine-the  line  in  question.  I  freely  admit,  that  if  the  terms  of  the 
cession  would  justify  the  interpretation  given  to  that  of  the  territory 
northwest  of  the  Ohio,  I  should  greatly  prefer  the  line  adopted  in 
Handley's  Lessee  v.  Anthony,  which  was  low-water  mark. 

But  the  call  here  for  the  bank  seems  necessarily  to  connect  that 
with  the  river  in  defining  the  boundary,  and  restricts  it  somewhat 
to  a  greater  extent  than  in  the  description  of  the  line  in  the  case 
mentioned. 

As  the  general  question  involved  is  one  of  very  great  importance, 
and  the  ruling  not  necessarily  conveying  the  instruction  I  think 
should  have  been  given,  I  agree  that  a  new  trial  should  be  granted. 

The  defendant  requested  the  court  to  instruct  the  jury  that,  if  the 
bank  of  the  river  was  ordinary  low-water  mark,  the  plaintiff  had  no 
right  to  use  the  water  at  that  stage,  which  was  refused. 

This  instruction,  we  suppose,  was  asked  for  on  the  ground  that, 
admitting  the  boundary  line  to  be  fixed  at  ordinary  low-water  mark, 
inasmuch  as  the  bed  of  the  river  within  that  limit  belonged 
*to  Greorgia,  and  the  defendant's  grant,  derived  from  that  [  *  426  ] 
State,  authorized  the  erection  of  his  dam  to  the  height 
claimed,  he  had  a  right  to  set  back  the  water  up  the  bed  within  the 
aforesaid  limit ;  and  the  complaint,  therefcNre,  that  the  back  water 
interfered  with  the  supply  of  water  to  the  plaintiff''s  mill,  by  obstruct- 
ing the  natural  current  of  the  river,  was  unfounded,  as  the  defendant 
had  a  right,  to  tiiis  extent,  to  obstruct  it.  If  this  was  the  meaning 
of  the  instruction  prayed  for,  there  was  eiror  in  the  refusal. 

Undoubtedly  the  plaintiff  has  no  right,  under  bis  grant  firom  the 
United  States,  to  erect  a  dam  in  the  bed  of  the  river  within  the 
boundary  line  of  Greorgia,  for  the  purpose  of  supplying  his  mill  with 
water.  But  I  am  not  prepared  to  admit  that  he  cannot  supply  it 
by  diverting  the  water  upon  his  own  land,  without  crossing  the 
boundary  line,  as  by  sinking  a  trench  or  ditch,  if  by  so  doing  he  works 
no  injury  to  the  rights  of  others.  Every  proprietor  of  land  on  the 
banks  of  a  river  has  naturally  an  equal  right  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands.  No  proprietor  has 
a  right  to  use  the  water  to  the  prejudice  of  other  proprietors,  above 
or  below,  unless  he  has  acquired  a  prior  right  to  divert  it.  He  has 
no  property  in  the  water  itself,  but  a  simple  usufiruct  while  it  passes 
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along.  Any  one  may  reasonably  use  it  who  has  a  right  of  access  to 
it ;  but  no  one  can  set  up  a  claim  to  an  exclusive  right  to  the  flow 
of  all  the  water  in  its  natural  state ;  and  that  what  he  may  not  wish 
to  use  himself  shall  flow  on  till  lost  in  the  ocean. 

Streams  of  water  are  intended  for  the  use  and  comfort  of  man  ; 
and  it  would  be  unreasonable,  and  contrary  to  the  universal  sense  of 
mankind,  to  debar  a  riparian  proprietor  from  the  application  ef  the 
water  to  domestic,  agricultural,  and  manufacturing  purposes,  provided 
the  use  works  no  substantial  injury  to  others. 

These  principles  will  be  found  stated  more  at  large  by  Chancellor 
Kent,  in  his  Commentaries,  3  Kent's  Com.  439,  440,  441 ;  and  also 
by  Parke,  J.,  in  a  very  recent  case  in  the  court  of  exchequer  in  Eng* 
land,  Embry  and  another  v.  Owen,  4  Eng.  Law  and  Eq.  R.  466,  476, 
477. 

Grier,  J.     I  concur  with  my  brother  Nelson. 

Curtis,  J.  In  these  cases,  I  concur  with  the  majority  of  the  court 
in  the  opinion  that  each  of  the  judgments  should  be  reversed,  but  I 
withhold  my  assent  from  much  of  the  reasoning  contained  in  the 
opinion.  I  do  so,  because  I  am  not  entirely  satisfied  of  its 
[  *  427  ]  *  correctness,  as  I  apprehend  its  extent  and  bearings;  and 
because  the  cases  involve  a  question  of  boundary  between 
the  States  of  Georgia  and  Alabama,  and  highly  important  riparian 
and  other  rights  connected  therewith,  or  dependent  thereon,  in  re- 
ference to  which  I  desire  to  stand  committed  to  no  opinion,  and 
to  no  course  of  reasoning,  beyond  what  seems  to  me  absolutely 
necessary  for  a  final  decision  upon  the  private  rights  now  before  us. 

This  obliges  me  to  state  my  own  views  of  what  I  deem  necessary 
to  be  decided,  and  the  conclusions  at  which  I  have  arrived.  I  shall 
do  so  very  briefly,  and  without  entering  into  an  examination  of  the 
principles  and  authorities  which  have  brought  my  mind  to  those  con- 
clusions. 

My  opinion  is :  1.  That  the  calls  contained  in  the  act  of  cession, 
place  the  western  line  of  Georgia  on  the  western  bank  of  the  Chatta* 
hoochee  River,  at  the  place  in  question  in  these  cases. 

2.  That  the  act  of  cession  is  silent  as  to  the  particular  part  of  the 
bank  on  which  the  line  is  to  be  run.  But  inasmuch  as  it  must  be 
run  on  some  particular  part  of  the  bank,  we  are  obliged  to  resort  to 
the  presumed  intentions  of  the  commissioners  and  the  parties,  infera- 
ble from  the  nature  of  the  line,  as  a  line  of  boundary  of  political  juris- 
diction as  well  as  of  proprietorship,  and,  according  to  tiiat  presumed 
intention,  we  must  declare  it  to  be  on  that  part  of  the  bank  which 
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will  best  promote  the  convenience  and  advantage  of  both  parties,  and 
most  folly  accomplish  the  apparent  and  leading  purpose  to  establish 
a  natural  boundary. 

3.  That  the  banks  of  a  river  are  those  elevations  of  land  which 
confine  the  waters  when  they  rise  out  of  the  bed ;  and  the  bed  is  that 
soil  so  usually  covered  by  water  as  to  be  distinguishable  from  the 
banks,  by  the  character  of  the  soil,  or  vegetationi  or  both,  produced 
by  the  common  presence  and  action  of  flowing  water.  But  neither 
the  line  of  ordinary  high-water  mark,  nor  of  ordinary  Idw-water  mark, 
nor  of  a  middle  stage  of  water,  can  be  assumed  as  the  line  dividing 
the  bed  from  the  banks.  This  line  is  to  be  found  by  examining  the 
bed  and  banks,  and  ascertaining  where  the  presence  and  action  of 
water  are  so  common  and  usual,  and  so  long  continued  in  all  ordi- 
nary  years,  as  to  mark  upon  the  soil  of  the  bed  a  character  distinct 
from  that  of  the  banks,  in  respect  to  vegetation,  as  well  as  in  respect 
to  the  nature  of  the  soil  itself.  Whether  this  line  between  the  bed 
and  the  banks  will  be  found  above  or  below,  or  at  a  middle  stage  of 
water,  must  depend  upon  the  character  of  the  stream.  The  height 
of  a  stream,  during  much  the  larger  part  of  the  year,  may  be  above 
or  below  a  middle  point  between  its  highest  and  least  flow. 

*  Something  must  depend  also  upon  the  rapidity  of  the  [  *  428  ] 
stream  and  other  circumstances.  But  in  all  cases  the  bed 
of  a  river  is  a  natural  object,  and  is  to  be  sought  for,  not  merely  by 
the  application  of  any  abstract  rules,  but  as  other  natural  objects  are 
sought  for  and  found,  by  the  distinctive  appearances  they  present ; 
the  banks  being  fast  land,  on  which  vegetation,  appropriate  to  such 
land  in  the  particular  locality,  grows  wherever  the  bank  is  not  too 
steep  to  permit  such  growth,  and  the  bed  being  soil  of  a  difierent 
character  and  having  no  vegetation,  or  only  such  as  exists  when  com- 
monly submerged  in  water. 

4.  Taking  along  with  us  these  views  respecting  the  bed  and  banks 
of  a  river,  it  will  be  obvious  that  the  lowest  line  of  the  bank,  being 
the  line  which  separates  the  bank  from  the  bed,  is  a  natural  line, 
capable  of  being  found  in  all  parts  of  the  river,  impressed  on  the  soil ; 
and  this  is  true  of  no  other  Une  on  the  bank ;  for  though  in  some 
places  the  banks  of  a  river  may  have  so  marked  a  character,  that 
there  would  be  no  difficulty  in  tracing  the  upper  line  of  the  bank, 
and  pronouncing,  with  certainty,  that  the  bank  there  terminates,  yet 
it  is  not  to  be  supposed  that  this  would  be  true  throughout  the  course 
of  a  long  river ;  and  one  of  these  cases  finds,  that  in  some  places  the 
banker  of  this  river  are  low,  and  the  adjacent  lands  on  either  side  sub- 
ject to  occasional  inundation.  In  such  places,  it  would  be  impracti- 
cable to  fix  on  a  precise  line  as  the  upper  termination  of  the  bank. 
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Now,  it  is  dear,  that  inasmncb  as  this  line  of  the  act  of  cession  was 
to  be  a  line  of  boundary  of  political  jurisdiction,  it  must  have  been 
deemed  by  the  commissioners  when  they  fixed  it,  and  by  the  parties 
when  they  assented  to  it,  of  great  importance  to  have  a  natural 
boundary,  capable  not  only  of  being  ascertained  upon  judicial  in- 
quiry, but  of  being  seen  and  recognized  in  the  common  practical 
affairs  of  life.  And,  therefore,  I  am  of  opinion,  that  as  the  calls  for 
this  line  do  not  expressly  require  it  to  be  on  any  particular  part  of  the 
bank,  it  should  be  located  on  the  bank  where  the  leading  purpose,  to 
have  a  natural  boundary  between  the  two  jurisdictions,  will  be  most 
effectually  attained.  The  convenience  and  advantage  of  both  parties 
require  this.  The  line,  therefore,  is  at  the  lowest  edge  of  the  bank, 
being  the  same  natural  line  which  divides  the  bank  firom  the  bed  of 
the  river. 

The  above  brief  statement  of  my  views,  while  it  exhibits  all  to 
which  I  have  given' my  assent  in  these  cases,  will  show  why  I  con*** 
cur  in  the  opinion  that  the  rulings,  brought  before  us  by  these  writs 
of  error,  were  erroneous. 

Order  in  No.  121.  This  cause  came  on  to  be  heard  on 
[  *  429  ]  the  transcript  of  the  record  *  firom  the  supreme  coxurt  of  the 
State  of  Alabama,  and  was  argued  by  counsel.  On  con- 
sideration  whereof,  it  is  now  here  ord^ed  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  supreme  court  in  this  cause  be  and 
the  same  is  hereby  reversed,  with  costs,  and  that  this  cause  be  and 
the  same  is  hereby  remanded  to  the  said  supreme  court,  to  be  pio- 
ceeded  with  in  conformity  to  the  opinion  of  this  court,  and  as  to 
law  and  justice  may  appertain. 

Order  in  No.  131.  This  cause  came  on  to  be  heard  on  the  trans- 
cript of  the  record  firom  the  circuit  court  of  the  United  States  for  the 
district  of  Georgia,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be  and  the  same  is 
hereby  reversed,  with  costs,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  circuit  court,  with  directions  to  award 
a  venire  facias  de  novo,  and  to  proceed  therewith,  in  confonnily  to 
the  opinion  of  this  court. 

l»H.t98. 
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foHN  NoRRis,  Plaintifi^  v.  Edwin  B.  Crocker  and  Elisha  Eorert. 

18  H.  429. 

The  4th  section  of  the  act  of  February  12,  1793,  (1  Stata.  at  Large,  305,)  respecting  fogi- 
tives  from  service,  is  repealed,  so  far  as  it  relates  to  the  penalty,  by  the  act  of  September 
18y  1850,  (9  Stats,  at  Large,  462,)  and  an  action  for  the  penalty,  pending  at  the  time  of 
the  repeal,  is  barred. 

The  case  is  stated  in  the  opinion  of  the  court. 

0.  SL  SmWiy  for  the  plaintifil 
OhasBf  contra. 

*  Catron,  J.,  deliyered  the  opinion  of  the  court  [  *  438  ] 

The  following  questions  are  certified  to  us  on  a  divison 
of  opinion  from  the  circuit  court  for  the  district  of  Indiana. 

1.  Whether  the  4th  section  of  the  fu^  of  1793,  respecting  persons 
escaping  from  service  of  their  masters  is  repealed,  so  far  as  relates  to 
the  penalty,  by  the  act  of  1850,  on  the  same  subject 

2.  Whether,  if  the  act  of  1793  is  repealed  as  to  the  penalty,  the 
repeal  will  bar  an  action  that  was  pending  at  the  time  of  the  repeal. 

The  fugitive  slave  law  of  1850  does  not  repeal  the  4th  section  of 
the  act  of  1793  in  terms ;  and  if  it  is  repealed,  it  must  be  by  implica- 
tion. As  a  general  rule  it  is  not  open  to  controversy,  that  where  a 
new  statute  covers  the  whole  subject-matter  of  an  old  one,  adds 
offences,  and  prescribes  different  penalties  for  those  enumerated  in 
the  old  law,  that  then  the  former  statute  is  repealed  by  implication ; 
as  the  provisions  of  both  cannot  stand  together. 

To  ascertain  whether  there  be  repugnance,  the  two  enactments 
must  be  compared. 

The  4th  section  of  the  act  of  1793,  provides :  1.  That  any  person 
who  shall  knowingly  and  willingly  obstruct  or  hinder  a  claimant,  his 
agent  or  attorney,  in  arresting  a  fugitive  from  labor ; 

Or,  2.  Shall  rescue  the  frigitive  from  the  claimant,  his  agent  ov 
attorney,  after  he  has  been  arrested ; 

Or,  3.  Shall,  knowingly  and  willingly,  harbor  or  conceal  the  fri- 
gitive, knowing  he  is  such ;  that,  for  committing  either  of  said  offences, 
such  person  shall  forfeit  and  pay  the  sum  of  five  hundred  dollars ; 
which  penalty  may  be  recovered  by  the  claimant  for  his  own  benefit ; 
and  reserving  also  to  the  claimant  his  right  of  action  in  damages  for 
the  actual  injuries  he  may  have  sustained,  be  they  more  or  less. 

The  act  of  1850,  section  7,  declares :  — 

1.  That  any  person  who  shall,  knowingly  and  willingly,  obstruct, 
hinder,  or  prevent  such  claimant,  his  agent  or  attorney — or  a/nff  per* 


576         SUPREME   COURT  OP  THE  UNITED  STATES. 

Norris  t^.  Crocker.    13  H. 

son^  or  persons,  lawfully  assisting'  him,  her,  or  them,  from  arresting 
Buch  fugitive  —  either  with  or  without  process  ; 

Or,  2.  Shall  re8cue,  or  attempt  to  rescue,  such  fugitive,  when  ar 
rested,  firom  the  custody  of  the  claimant,  his  agent  or  attor- 
[  •439  ]  ney,  •or  from  the  custody  of  any  other  person,  or  persons^ 
lawfully  assisting; 

Or,  3.  Shall  aid,  abet,  or  assist  the  person  owing  service,  directly 
or  indirectly,  or  escape  from  such  claimant,  his  agent  or  attorney,  or 
other  person  or  persons  legally  assisting; 

Or,  4.  Shall  harbor  or  conceal  such  fugitive,  so  as  to  prevent  hts 
discovery  and  arrest,  after  notice  or  knowledge  of  the  fact  that  such 
person  was  a  fugitive ;  the  person  so  offending,  in  either  of  the  cases 
specified,  shall  be  subject  to  a  fine  not  exceeding  one  thousand  dol- 
lars, and  imprisonment  not  exceeding  six  months,  on  conviction  by 
indictment.  Secondly,  that  the  person  thus  offending,  shall  forfeit 
and  pay,  by  way  of  civil  damages,  to  the  party  injured  by  such  illegal 
conduct,  .the  sum  of  one  thousand  dollars  for  each  fugitive  lost,  by 
reason  of  such  conduct,  to  be  recovered  by  action  of  debt 

And  the  question  is,  whether  the  foregoing  provisions  of  the  act  of 
1850  are  repugnant  to  those  contained  in  the  act  of  1793,  so  far  as 
the  penalty  of  five  hundred  dollars  is  concerned. 

The  former  statute  gives  this  penalty  to  the  owner  in  three  cases ; 
for  obstructing  an  arrest ;  for  a  rescue ;  and  for  harboring  the  fugitive. 
It  was  given,  regardless  of  the  fact,  whether  the  owner  had  or  had  not 
recovered  his  slave ;  and  in  addition,  by  the  act  of  1793,  he  might  sae 
for  and  recover  the  value,  if  the  slave  was  lost  by  the  illegal  conduct 
of  the  defendant ;  or  he  might  recover  inferior  damages,  if  the  slave 
was  obtained. 

By  the  act  of  1850,  a  penalty  is  inflicted,  by  way  of  fine,  on  con- 
viction ;  and  imprisonment  is  added.  The  prosecution  is  at  the  in- 
stance of  the  United  States,  with  which  the  owner  of  the  slave  is  not 
necessarily  connected,  the  government  taking  the  penalty  recovered; 
nor  is  it  of  any  consequence,  under  this  mode  of  proceeding,  whether 
the  owner  has  or  has  not  recovered  his  slave ;  the  offender  being 
equally  liable  to  prosecution  for  committing  any  one  of  the  offences 
enumerated  in  the  statute,  including  the  old  ones,  found  in  the  act  of 
1793,  and  the  additional  ones,  superadded  in  that  of  1850,  and  which 
are  indicated  by  the  words  in  italics.  The  recent  statute  covers 
every  offence  found  in  the  former  act,  which  subjects  the  offender  to 
a  penalty  of  five  hundred  dollars,  and  prescribes  a  new,  and  different 
penalty,  recoverable  by  indictment ;  and  is  plainly  repugnant  to  the 
act  of  1793. 

A  seeming  difficulty  exists,  in  the  concluding  part  of  the  seventh 
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section  of  the  new  act,  which  awards  civil  compensation  to  the  owner 
for  the  loss  of  each  slave,  if  that  loss  was  occasioned  by  any  one  of 
the  illegal  acts  that  are  made  indictable ;  but  no  recovery  under  and 
by  force  of  the  statute  can  be  had,  unless  the  owner  has  lost 
the  slave.  The  policy  of  the  law  is  *  obvious.  On  trials,  [  '440  ] 
illegal  conduct  and  loss  might  be  fully  established;  but 
then  the  wide  range  of  proof  as  to  value,  could  still  in  effect  defeat 
the  suit  by  a  verdict  for  low  damages ;  and  therefore  congress  fixed 
the  value  alike  in  every  case  of  loss,  and  took  the  assessment  of  dam- 
ages firom  the  jury.  This  provision  is  new,  and  inconsistent  with  the 
fourth  section  of  the  act  of  1793,  in  this :  The  former  act  imposes  a 
penalty  of  five  hundred  dollars,  in  the  enumerated  cases,  regardless 
of  any  actual  loss  on  the  part  of  the  owner ;  whereas,  for  the  same 
offences,  the  act  of  1850  allows  civil  damages  of  one  thousand  dollars 
for  each  slave  lost;  but  nothing  when  he  is  regained — loss  being  the 
ground  of  action ;  nevertheless,  the  party  injured  is  left  to  his  com- 
mon law  remedy  for  any  damage  he  may  have  sustained  short  of 
acHial  loss  of  the  slave  by  the  illegal  conduct  of  the  ofiending  party ; 
and  for  actual  loss  also,  if  he  prefers  and  elects  that  remedy  to  an 
action  for  civil  damages  under  the  statute — but  both  modes  cannot 
be  pursued. 

We  therefore  answer,  to  the  first  question  certified,  that  the  act 
of  1850  has  repealed,  so  far  as  relates  to  the  penalty,  the  fourth  section 
of  the  act  of  1793. 

The  next  question  referred  to  us  for  decision,  presents  no  difficulty. 

The  suit  was  pending  below  when  the  act  of  September  18, 1850, 
was  passed,  and  was  for  the  penalty  of  five  hundred  dollars,  secured 
by  the  fourth  section  of  the  act  of  1793.  As  the  plaintiff's  right  to 
recover  depended  entirely  on  the  statute,  its  repeal  deprived  the  court 
of  jurisdiction  over  the  subject-matter.  And  in  the  next  place,  as  the 
plaintiff  had  no  vested  right  in  the  penalty,  the  legislature  might  dis- 
charge the  defendant  by  repealing  the  law.  We  therefore  answer, 
to  the  second  question  certified,  that  the  repeal  of  the  fourth  section 
of  the  act  of  1793,  does  bar  this  action,  although  pending  at  the  time 
of  the  repeal 

17  H.  86;  2  WaL  450;  6  Wal.  641 ;  7  WaL  606. 


LmwiB  BooEBS,  Appellant,  t;.  Joseph  G.  Lindset,  Henry  S.  At* 

WOOD,  and  John  S.  Bennett. 

18  H.  441. 

Qaestioiiy  wheiher  a  writing  was  intended  as  a  naked  aotfaoritjr  to  collect  and  control  certain 
jndgments,  or  as  an  assignment  of  the  creditors'  interest  therein.  Hdd^  to  be  the  former 
only. 
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Crittenden^  (attorney-general,)  and  Chilton^  for  the  appellant. 

J.  A  Campbell^  contra. 

[  •  442  ]      •  Nelson,  J.,  deliv«red  the  opinion  of  the  coort 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Alabama. 

Lewis  Rogers,  the  appellant,  and  complainant  below,  waa  one  of 
the  firm  of  Rogers  and  Gray,  doing  business  in  the  city  of  Richmond 
in  1836,  and  in  the  course  of  their  business  purchased  of  Joseph  Q. 
Liindsey,  one  of  the  defendants,  a  large  amount  of  bills  of  exchange 
on  the  house  of  Goodman,  Miller,  and  Co.,  of  the  city  of  MobUe,  of 
which  about  the  sum  of  $20,000  was  unpaid,  and  the  bills  protested. 

Subsequently,  in  1837,  a  settlement  was  effected  with  the  firm  at 
Mobile,  and  payment  received  in  several  promissory  notes,  all  of 
which  were  indorsed  by  Lindsey.  Among  these  notes  was  one  made 
by  Bissell  and  Carville,  a  bosineas  firm  in  Alabama,  dated  20th  April, 
1837,  and  indorsed  by  John  S.  Bennett,  payable  1st  January,  1838^ 
for  $3,297.27,  and  which  was  also  indorsed  by  Goodman,  Miller,  and 
Co.,  and  Lindsey.  This  note,  and  a  large  amount  of  the  paper  tiius 
received  in  discharge  of  the  debt  of  $20,000,  was  dishonored  at  ma- 
turity, and  duly  protested,  and  judgments  recovered  against  the  several 
parties  liable,  in  the  circuit  court  of  the  United  States  in  the  sontfaeni 
district  of  Alabama.  The  judgment  recovered  March,  1840,  against 
Bennett,  on  the  note  of  Bissell  and  Carville,  amounted  to  $3,875. 
About  this  time  the  partaiership  of  Rogers  and  Gray  was  dissolved, 
and  the  effects  assigned  to  Rogers,  the  complainant. 

In  June,  1840,  while  the  securities,  taken  in  pajrment  of  the  balaace 
of  $20,000  due  to  the  firm  of  Rogers  and  Gray,  stood  in  this  oondi- 
tion,  Lindsey  came  to  the  city  of  Richmond,  and  made  a  prc^oflstion 
for  the  settlement  of  his  liabilities  as  indorser  upon  them.  They  bad 
been  left;  with  the  Planters  and  Merchants  Bank  of  MobUe,  far  col- 
lection, and  judgments  recovered  upon  them  as  stated.  Liadaey 
represented  that  all  or  nearly  all  the  parties  except  himself  upon  the 
paper  were  insolvent,  and  that  little,  if  any  thing,  could  be  realized 
on  the  judgments.  And  he  proposed  to  I^Jlc  them  and  give  a  note 
fef  $20,000,  made  by  himself,  and  indorsed  by  four  other  persoM^ 
citizens  of  Alabama,  who  he  represented  were  responsible,  and  would 
pay  the  note  at  maturity,  if  Rogers  would  n^ake  a  new  ad- 
[  *443  ]  vanoe  *to  him  of  $10,000  on  the  note  of  one  Hadfpngs,  a 
citizen  of  Virginia. 
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Upon  the  faith  of  these  representations,  and  after  some  inquiries 
into  the  responsibility  of  the  parties,  Rogers  agreed  to  the  proposi- 
tion, and  took  the  note  of  $20,000,  which  was  payable  the  first  of 
January  thereafter,  and  advanced  the  $10,000  on  the  Hudgings  note ; 
and  at  the  same  time  gave  to  Lindsey  the  following  writing :  — 

^  The  president  or  cashier  of  the  Planters  and  Merchants  Bank 
will  please  hold,  subject  to  the  order  of  Mr«  J.  6.  Lindsey,  all  the 
debts  referred  to  in  the  inclosed  letter  from  Mr.  McFarlin,  except  the 
two  drafts  of  McCollier  Minge  upon  the  Messrs.  Ellicotts,  of  Balti- 
more, which,  when  collected,  please  place  to  my  credit"  13th  June, 
1840. 

The  list  of  debts  referred  to  in  the  letter  of  McFarlin  were  the 
securities  that  had  been  left  with  the  bank  at  Mobile  by  Roge» 
for  collection,  and  which  had  passed  into  judgments,  as  already 
stated. 

When  this  note  of  $20,000  fell  due,  on  the  1st  of  January,  1840, 
it  was  dishonored,  and  the  paper  duly  protested.  This  note  has  never 
been  paid. 

landsey,  after  receiving  the  authority  to  control  the  securities  and 
judgments  in  the  bank  at  Mobile,  returned  and  made  collections  out 
of  them  to  the  amount  of  between  $3,000  and  $4,000. 

Besides  this  amount,  he  has  collected  the  judgment  against  Ben- 
nett to  the  amount  of  $6,292.66,  principal  and  interest,  that  being 
the  amount  due  at  the  date  of  the  collection  by  the  marshal,  on  the 
execution,  June  5, 1848.  The  judgment  had  been  recovered  March, 
1840,  and  execution  issued,  returnable  November  term  following.  An 
alias  was  issued  31st  January,  1842,  returnable  March  term  follow- 
ing; and  ^plv/ries  24th  December,  1842 ;  a  second  and  third,  Janua- 
ry and  March,  1844 ;  and  a  fourth  and  fifth,  March,  1845,  and  April, 
1848,  on  the  last  of  which  the  sale  took  place  of  the  property  of 
Bennett. 

The  execution  had  been  delayed  by  proceedings  in  the  courts  to 
stay  the  sale. 

Thb  bill  was  filed  in  the  court  below  to  arrest  this  $6,292.66,  in 
the  hands  of  the  marshal,  Rogers  claiming  that  the  money  belongs 
to  him.  It  has  been  brought  into  court  and  awaits  the  final  decree 
in  the  cause. 

On  the  24th  December,  1842,  Lindsey  petitioned  for  the  benefit  of 
the  bankrupt  act,  passed  August  19,  1841,'  and  obtained  his  dis- 
charge on  the  2d  May,  1843. 

None  of  the*  securities  or  judgments  that  he  received  firom  Rog« 

*  6  Stnls.  «t  Lai^  440. 
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ers  in  June,  1840,  at  the  time  he  gave  him  the  note  of 
[  *  444  ]  *  $20,000,  is  found  in  the  list  of  his  assets.     The  only  allu- 
sion to  them  is  an  obscure  reference  in  his  Ust  of  creditors 
to  the  note  of  Bissell  and  Carville,  which  he  says  was  given  to  C.  "H 
Hunter  as  security  for  a  debt  due  him. 

The  ground  upon  which  Rogers  claims  that  he  is  entitled  to  the 
money  collected  on  the  judgment  against  Bennett,  is :  1.  That  ao- 
oording  to  the  agreement  with  Lindsey,  at  the  time  he  took  the  note 
of  020,000,  it  was  not  intended  to  vest  in  the  latter  any  interest 
in  the  securities  and  judgments  that  had  been  left  in  the  Planters 
and  Merchants  Bank  at  Mobile,  for  collection,  but  only  to  confer  an 
authority  upon  him  to  take  charge  of  the  settlement  and  collection 
of  the  same,  so  that  the  proceeds  might  be  applied  to  the  payment 
of  the  note.  In  other  words,  that  there  was  no  assignment  for  these 
judgments  intended,  but  a  power  to  settle  and  convert  them  into 
money  for  the  purpose  stated,  as  Lindsey's  residence  in  Alabama  en- 
abled him  to  give  his  personal  attention  to  the  business;  and  as  he 
was  deeply  interested  in  realizing  the  payment  of  them,  as  he  was  on 
all  the  securities. 

2.  That  admitting  there  had  been  an  absolute  assignment  to  Ldnd- 
sey,  and  that  it  was  so  intended,  still,  the  complainant  is  entitled  to 
arrest  the  money  in  the  hands  of  the  marshal,  and  have  it  applied  to 
his  debt,  on  the  ground  that  it  was  obtained  by  false  representations, 
both  in  respect  to  the  value  of  these  judgments,  Lindsey  represent- 
ing that  they  were  worthless,  and  also  in  respect  to  the  solvency  and 
responsibility  of  the  sureties  upon  the  note  of  020,000. 

On  the  part  of  Lindsey,  it  is  insisted,  that  this  liote  was  given  on 
the  express  condition  that  the  judgments  in  the  bank  at  Mobile  were 
to  be  assigned  absolutely  to  him  for  his  own  benefit ;  and  that  no 
fraudulent  representations,  as  alleged,  were  made  by  him  at  the  time. 

The  first  question  must  depend  upon  the  effect  of  the  written  in- 
strument that  passed  between  the  parties  as  the  result  of  the  negoti- 
ation between  them,  as  we  have  no  other  evidence  on  this  branch  of 
the  case,  except  the  allegations  in  the  bill  and  answer.  And,  on 
looking  at  that  instrument,  we  are  satisfied  that,  upon  a  fair  construc- 
tion, it  imports  an  authority  to  Lindsey  to  control  the  settlement  and 
collection  of  these  several  demands ;  but  not  necessarily  a  transfer 
of  the  title  to,  or  interest  in,  them. 

This  interpretation  satisfies  the  words  of  the  instrument ;  and  there 
is  nothing  in  the  transaction  itself,  or  in  the  relation  in  which  the 
parties  stood  to  each  other,  that  should  induce  the  court  to  give  it  a 
strained  construction  in  favor  of  this  defendant. 

If  a  transfer  of  the  interest   had  been  contemplated,  as  tlie  in* 
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strament  ^was  drawn  for  the  purpose  of  carrying  into  [  *44d  ^ 
effect  the  agreement  and  understanding  of  the  parties,  it  is 
surprising  that  words  importing  au  assignment  are  altogether  omitted, 
and  those  importing  only  an  authority  over  the  list  of  judgments, 
used.  It  would  have  been  most  natural  to  have  drawn  an  assign- 
ment in  terms.  Nor  do  we  perceive  that  it  could  have  been  of  any 
material  importance  to  Lindsey  to  have  stipulated  for  a  transfer. 
The  debt  of  $20,000  was  his,  and  it  would  fall  due  in  six  months, 
and  the  purpose  of  giving  this  note  as  set  up  at  the  time,  was  to  get 
some  delay,  so  as  to  be  able  to  realize  something  out  of  the  securi- 
ties in  the  bank  at  Mobile.  And  whether  he,  therefore,  took  a  trans* 
fer  of  them,  or  a  full  authority  to  settle  and  collect  them,  would 
seem,  in  view  of  any  honest  purpose,  a  matter  more  of  form  than 
substance. 

Our  conclusion,  therefore,  is,  that  Ldndsey  took  no  interest  in  these 
judgments,  as  assignee,  by  operation  of  the  written  directions  given 
to  the  Planters  and  Merchants  Bank,  by  BiOgers,  on  the  13th  June, 
1840 ;  nor  is  there  any  evidence  in  the  case  leading  to  that  conclusion* 

Having  arrived  at  this  result,  it  is  unimportant  to  inquire  into  the 
question  of  fraud  relied  on  as  vitiating  the  assignment  upon  the  as- 
sumption that  one  had  been  established.  There  is  certainly  very 
strong  grounds  for  doubting  as  to  the  bona  fides  of  the  transaction 
on  the  part  of  Lindsey. 

The  bill  states  that  he  represented  the  sureties  upon  the  note  of 
$30,000,  as  men  of  undoubted  means,  and  who  would  not  allow  their 
paper  to  be  dishonored,  and  that,  if  he  did  not  take  it  up  at  maturity, 
they  would. 

This  Lindsey  substantially  admits  in  his  answer.  And  yet,  the 
note  was  dishonored,  and  no  portion  of  it  paid  by  these  sureties ; 
and,  as  is  apparent  from  the  evidence,  the  demand  could  not  have 
been  collected  by  force  of  law.  It  is  unimportant,  however,  to  pur- 
sue this  branch  of  the  case. 

The  next  and  only  remaining  question  in  the  case  is,  in  respect  to 
an  interest  set  up  by  the  defendant,  Atwood,  in  this  judgment  against 
Bennett  He  claims  an  interest  to  the  amount  of  $2,500,  by  an  as- 
signment from  Lindsey,  since  his  discharge  under  the  bankrupt  act, 
some  time  in  the  year  1843  or  1844,  by  way  of  securing  the  pay- 
ment of  an  old  debt  due  before  the  proceedings  under  that  act 

The  bill  charges,  that  Atwood  knew  Lindsey  had  obtained  the 
control  of  the  judgment  against  Bennett  by  false  representations ; 
and  that  he  conspired  with  him  to  consummate  the  fraud  thus  com- 
mitted upon  the  complainant 

This  allegation  is  not  met  and  denied  in  the  answer.     Nor  is 
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there  any  denial  of  knowledge  that  Lindsey  had  obtained 
[  *446  ]  no  *  interest  in,  or  title  to,  the  judgment  from  the  plaintifis 
in  the  same,  or  from  Rogers,  the  complainant  He  says  he 
does  not  remember  that  he  ever  saw  any  evidence  of  title  to  the 
judgment  in  Lindsey  from  Rogers  and  Gray,  the  plaintiffs,  or  from 
either  of  them,  but  avers  that  he  knew  he  had  a  title  to  the  same 
from  one  Hunter.  Neither 'does  Atwood  set  up  in  his  answer  that 
he  obtained  the  assignment  of  the  interest  he  claims  in  the  judgment 
bond  fide,  and  without  notice  of  the  title  of  the  complainant 

Under  these  circumstances,  and  in  view  of  the  nature  of  the  de- 
fence set  up  by  Atwood,  it  is  quite  clear  he  does  not  bring  himself 
within  the  rule  in  equity  which  protects  the  title  of  a  purchaser 
without  notice.  The  bill  virtually  charged  him  with  notice  of  the 
complainant's  interest  in  the  judgment,  for  the  purpose  of  invalidat- 
ing any  claim  that  he  might  set  up  to  the  same  under  the  assign- 
ment ;  and  in  order  to  protect  himself,  and  to  show  that  he  was  not 
in  privity  with  Lindsey,  he  was  bound  to  aver  in  his  answer,  that  the 
purchase  was  made  for  a  valuable  consideration  without  notice* 

Neither  can  he  protect  himself  under  the  averment  in  the  answer, 
that  Lindsey  obtained  a  title  to  the  judgment  from  Hunter. 

The  facts  are,  that  Hunter,  in  the  faU  of  1841,  took  an  assign- 
ment of  this  judgment  from  Lindsey,  in  consideration  of  a  lot  of 
land  in  Wilcox  county,  Alabama ;  and  that  in  the  spring  of  1844| 
he  reassigned  the  same  and  took  Lindsey's  note  for  the  dem&uid. 
Lindsey,  being  the  original  party  to  the  fraud,  is  disabled  from  set- 
ting up  this  title  of  Hunter,  conceding  it  to  be  a  good  one  against 
the  complainant  The  reassignment  clothes  hini  with  no  better  title 
than  he  possessed  when  he  assigned  the  judgment  to  Hunter. 

A  purchaser  with  notice  may  protect  himself  by  obtaining  the  title 
of  a  purchaser  for  a  valuable  consideration  without  notice,  unless  he 
be  the  original  party  to  the  fraud.  The  bond  fide  purchase  purges 
away  the  equity  from  the  title  in  the  hands  of  all  persons  who  may 
obtain  a  derivative  title,  except  it  be  that  of  the  original  party,  whose 
conscience  stands  bound  by  the  violation  of  the  trust,  and  a  meditat- 
ed fraud.  1  Story,  Eq.  Jur.  397,  398,  and  cases.  Atwood,  therefore, 
oan  derive  no  benefit  from  the  purchase  of  Hunter,  even  if  that  had 
purged  the  equity  of  Rogers,  as  that  equity  immediately  attached  on 
the  reassignment  of  the  judgment  to  Lindsey,  and  bound  it  in  his 
hands ;  and  any  one  coming  in  under  him  chargeable  with  notice, 
stands  in  no  better  situation. 

In  every  view,  therefore,  that  we  have  been  able  to  take  of  the 

case,  we  think  the  decree  of  the  court  below  erroneons,  and 

[  •  447  ]  •  should  be  reversed,  and  the  proceedings  remitted ;  with 
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directiong  to  enter  a  decree  that  the  complainant  is  entitled  to  the 
fund  in  court  collected  upon  the  judgment  against  Bennett,  togethei 
with  costs  of  suit  in  this  court  and  in  the  court  below. 


Morgan  McAfebi  Madison  McAfbe,  and  Jambs  AlfobD;  Plaintifb 

in  Error,  v.  James  T.  Crofford. 

13  H.  447. 

Where  an  execution  was  levied  onilares,  and  a  deliverj  bond  given,  in  MissiMippi^and  on  its 
foiieitare,  which  operated  as  a  judgment  against  the  principal  and  suretj,  the  snretj  took 
the  slaves  by  force  oat  of  the  possession  of  the  principal  and  sabjectcd  them  to  sale  on  (he 
execatioo,  and  thus  satisfied  the  judgment,  in  an  action  of  trespass  by  the  principal  against 
the  surety,  heidf  that  the  latter  might  recoup  from  the  damages  the  amount  of  the  judg- 
ment so  satisfied* 

The  jury  having  found  that,  in  consequence  of  the  wrongful  abduction  of  tho  plaintiffs'  slaves, 
the  cattle  of  the  neighbors  destroyed  his  com,  and  a  flood  in  the  river  swept  away  a 
quantity  of  his  wood,  held,  that  it  was  not  erroneous  to  include  the  value  of  these  things  iu 
the  damages,  in  an  action  of  trespass  for  carrying  away  tho  slaves. 

The  case  is  stated  in  the  opinion  of  the  court. 
Brooke  and  Volney  E.  Howard^  for  the  plaintifis. 
F.  P.  StaiUon^  contra. 

•  McLean,  J.,  delivered  the  opinion  of  the  court  [  •4<J4  ] 

This  case  is  before  us  on  a  writ  of  error,  to  the  district 
court  for  the  northern  district  of  Mississippi. 

A  judgment  was  obtained  in  favor  of  the  Commercial  Bank  of 
Manchester  against  James  T.  Crofford  and  Morgan  McAfee,  in  the 
state  court  of  TEillahatchie  county,  Mississippi,  the  34th  of  Novem- 
ber, 1840,  for  the  sum  of  $4,143.93,  on  which  an  execution  was 
issued,  and  levied  on  sundry  slaves  of  Crofford,  who  owed  the  debt ; 
McAfee,  the  other  defendant,  being  his  security,  a  delivery  bond  for 
the  property  was  executed,  which  was  forfeited  the  22d  of  November, 
1841,  by  which  forfeiture  the  bond  had  the  effect  of  a  judgment  On 
this  latter  judgment  an  execution  was  issued,  which  was  levied  on 
twenty-one  negroes  owned  by  Crofford,  all  of  whom,  except  three, 
were  sold  by  the  sheriff  for  $6,132. 

Some  time  after  the  first  levy,  it  appears  that  Crofford  removed 
with  his  slaves  across  the  Mississippi,  and  settled  on  a  plantation  on 
that  river,  in  Arkansas,  not  fkr  from  his  former  residence  in  Missis- 
sippi. 

A  short  time  before  the  last  levy,  Morgan  McAfee,  with  an  armed 
force,  in  the  absence  of  Crofford,  crossed  the  river,  seized,  from  day 
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to  day,  twenty-one  of  the  negroes  on  hb  plantation,  and  brought 
them  into  MississippL  The  other  slaves  of  Crofford  were  alarmed 
and  absconded,  and  were  not  reclaimed  before  the  lapse  of 
[  •  456  ]  from  four  to  six  weeks.  The  overseer  of  Crofford  *  remon- 
strated, and  some  steps  were  taken  to  arrest  the  proceedings 
of  McAfee,  but  his  force  was  too  strong,  and  he  threatened  to  kill 
any  one  who  should  interfere  with  him  in  taking  off  the  negroes. 
For  this  trespass,  an  action  was  brought  against  the  plaintiffs  in  error. 
In  the  declaration,  it  was  alleged  that,  by  reason  of  the  trespass,  the 
plaintiff  lost  the  services  of  thirty  negro  men  and  as  many  women, 
&c.,  which,  through  feelr,  absconded,  besides  the  number  taken  by 
McAfee,  and  that  he  was  subjected  to  great  expense  in  reclaiming 
them;  that  by  taking  the  slaves,  chasing,  and  frightening  the  others 
from  his  farm  and  wood-yard,  and  from  and  about  the  business  of  the 
plaintiff,  he  was  greatly  damaged,  &c.  The  defendants  pleaded  not 
guilty,  &C.  A  verdict  for  $10,613  was  rendered  by  the  juryi  on 
which  a  judgment  was  entered.  To  reverse  that  judgment  the  writ 
of  error  was  brought. 

The  exceptions  arise  out  of  the  rulings  of  the  court  and  the  charge 
to  the  jury. 

The  trespass  was  proved  as  charged  in  the  dedaration.  The  party 
were  several  days  in  searchifig  for  and  arresting  the  negroes,  and  all 
on  the  plantation  not  taken  were  frightened  and  fled. 

The  male  slaves  were  employed  in  cutting  cord-wood,  and  supply- 
ing Crofford's  wood-yard.  He  had,  at  the  time  of  the  trespass,  it 
was  proved,  from  eighteen  hundred  to  two  thousand  cords  of  wood 
cut  on  the  low  ground  back  from  the  river,  which  was  worth  $2 
per  cord,  and  sold  at  the  yard  for  $2.50 ;  the  hauling  cost  fifty  cents 
per  cord ;  that  the  river  became  swollen  by  rain,  and  having  no  hands 
to  remove  the  wood  to  the  yard,  much  of  it  was  carried  off  by  the 
flood,  and  what  remained,  was  so  injured  by  being  under  water  as  to 
make  it  unsalable ;  that  having  no  hands  to  attend  the  crop,  the 
horses,  mules,  and  other  stock  of  the  neighborhood,  broke  into  the 
cornfield  and  destroyed  a  large  part  of  it ;  that  com  was  worth  fifty 
cents  a  bushel  at  that  time.  There  were  one  hundred  and  twenly 
acres  in  corn,  which,  with  proper  attention  and  protection,  would 
have  yielded  forty  bushels  to  the  acre. 

The  defendant  offered  in  evidence  the  judgment  of  the  Conunerdal 
Bank  against  Crofford,  as  principal,  and  himself  as  surety,  and  a 
receipt  for  the  payment  of  the  judgment,  amounting  to  the  sum  of 
$6,233.38,  in  mitigation  of  the  damages  claimed  on  account  of  the 
trespass,  which,  though  objected  to  by  the  plaintiff,  was  admitted. 

The  evidence  was  admissible  on  two  grounds.     First,  to  explain 
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the  motive  of  the  plaintLSs  in  error  in  committing  the  trespassi  and 
thereby,  in  some  degree,  to  mitigate  the  damages  claimed* 
*  Second,  to  reduce  or  abate  from  the  damages  the  amomit  [  *  456  ] 
paid  in  discharge  of  the  judgment,  not  as  an  offset,  but  in 
mitigation  of  the  injury  done.  This  right  resulted  from  the  relation 
between  the  parties.  McAfee  was  a  co-defendant  with  CrofTord  in 
the  judgment,  but  he  was  security  only,  and  he  had  a  right  to  expect, 
from  the  forthcoming  bond  and  the  assurances  of  CrolSbrd,  that  the 
negroes  first  levied  on  would  be  delivered  up  in  satisfaction  of  the 
second  execution.  In  an  answer  in  chancery,  he  alleged  that  the 
bank  judgment  had  been  satisfied.  A  stranger  could  not  taJce  the 
property  of  his  neighbor,  have  it  sold  under  process,  and  apply  the 
proceeds  in  discharging  the  debts  of  his  neighbor,  and  then  claim 
the  right  to  have  such  payments  received,  as  a  set-o£^  or  in  mitigation 
of  the  damages  done  by  the  trespass. 

The  plaintiff  below  then  introduced  the  transcripts  of  two  judg- 
ments  in  the  district  court  against  Morgan  McAfee,  one  in  favor  of 
Crofford,  the  other  assigned  to  him,  amounting  to  $2,100  and 
upwards,  which,  though  objected  to  by  the  defendants,  was  admitted 
by  the  court  For  what  purpose  this  evidence  was  introduced  was 
not  stated ;  and  under  such  circumstances,  if  the  records  of  the  judg« 
ments  were  admissible  for  any  purpose,  the  exception  to  the  evidence 
cannot  be  sustained* 

It  was  proved,  that  at  New  Orleans,  before  the  trespass  was  com- 
mitted, McAfee  agreed  with  Crofford  to  return  to  Mississippi  and 
make  an  arrangement  with  the  bank  to  give  one,  two,  and  three 
years,  for  the  payment  of  the  judgment  against  Crofford  and  himself; 
and  he  agreed  to  credit  on  said  judgment  the  above  judgments 
against  himself. 

We  think  that  those  judgments  were  properly  admitted  as  evi* 
deuce  because  they  conduced  to  show  that  Crofford,  in  removing 
with  his  slaves  to  Arkansas,  was  less  blamable  than  charged  by  the 
defendant  McAfee,  as  he  had  grounds  to  believe  that  a  part  of  the 
bank  judgment  would  be  paid  by  McAfee,  and  that  an  indulgence 
of  some  years  would  be  obtained,  for  the  payment  of  the  balance. 

The  judgments  being  admissible  on  this  ground,  it  is  unnecessary 
to  inquire  whether  they  were  not  evidence  to  reduce  the  bank  judg- 
ment paid  by  McAfee,  under  his  agreement.  Tins  point  might  have 
been  made,  if  the  court  had  been  requested  to  instruct  the  jury  that 
this  effect  could  not  be  given  to  the  evidence  by  the  jury*  The  judg- 
ments being  admissible  for  the  purpose  first  stated,  it  is  unnecessary 
to  inquire  if  it  were  practicable  to  do  so,  which  it  is  not,  how  th^ 
evidence  was  applied  by  the  jury. 
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The  record  of  certain  proceedings  against  the  commercial 
[  *  457  ]  *  Bank  of  Manchester,  in  the  nature  of  a  quo  warrcmto,  was 
offered  by  the  plaintiff  in  evidence,  to  show  that  the  bank 
was  enjoined  from  proceeding  to  collect  debts.  This  proceeding  was 
had  in  the  circuit  court  of  Yazoo  county.  An  injunction  was  issued 
as  stated.  And  at  Noyember  term,  1846,  the  court  decided  on  the 
demurrers  filed  in  favor  of  the  bank,  from  which  decision  an  appeal 
was  taken  to  the  high  court  of  errors  and  appeals  of  the  State.  The 
oourt  admitted  the  evidence,  oveiruling  the  objections  made  to  it. 

These  proceedings,  it  is  presumed,  were  pending  in  the  court  of 
appeals  at  the  time  the  trespass  was  oonmiitted,  as  the  contrary  does 
not  appear ;  but  it  is  not  perceived  that  the  evidence  could  have  had 
any  other  effect  than  to  rebut  the  mitigating  circumstances  relied  on 
by  the  defendants.    In  this  view  the  evidence  was  admissible. 

The  loss  of  the  services  of  the  slaves,  by  the  trespass,  necessarily 
resulting  from  the  abduction  of  a  part  of  them,  and  driving  off  the 
others,  are  clearly  within  the  rule  of  damages  in  trespass ;  and  we 
IMnk  the  loss  of  the  cord-wood^  as  proved,  and  the  injury  to  the  com- 
orop,  were  also  within  it* 

It  is  argued,  that  unless  the  inolosure  for  the  protection  of  the  crop 
was  such  as  the  law  required)  no  damages  could  be  allowed  for  the 
trespasses  charged,  and  that  the  owners  of  the  trespassing  animals 
were  liable,  and  consequently  the  plaintiffs  in  error  were  not  liable. 

Whether  there  was,  at  the  time,  a  law  in  Arkansas  regulating 
indosureS)  we  have  not  examined)  as  it  is  a  matter  which  can  have 
no  influence  in  the  case*  The  question  was  fairly  submitted  to  the 
jury,  whether,  under  the  facts*  and  circumstances  proved)  the  injixry 
to  the  corn-crop  resulted  from  the  loss  of  the  hands.  This  was  a 
matter  of  fact  for  the  jury,  whether  the  fence  of  the  pledntiff  was  good 
or  bad ;  if,  by  reason  of  the  loss  of  the  slaves^  the  breaches  in  ihe 
inolosure  could  not  be  repaired^  or  the  pleuntiff  was  unable  to  guard 
Ids  field,  as  Was  his  custom,  was  an  inquiry  for  the  jury;  and  in 
making  up  their  verdict,  they  must  have  considered  the  facts  and 
oircumstanoes  connected  with  this  branch  of  the  case. 

The  same  remarks  apply  to  the  cord-wood.  Had  the  plaintiff  not 
been  deprived  of  his  hands,  he  might  have  removed,  sold,  or  in  some 
other  manner  secured,  the  wood  from  being  floated  off  by  the  flood. 
In  regard  to  the  corn  and  the  wood,  if  the  damage  was  a  consequence, 
which  necessarily  followed  the  loss  of  the  hands,  the  plaintiffs  in 
error  were  liable.  The  inslractions  of  the  court  were  general  and 
correct  5  Phil^  £v,  188)  189;  Barnum  t?.  VanduBen,  16 
[  ''458  ]  Conn.  200 ;  Carrington  v.  *  Taylor,  11  East,  571 ;  2  Green- 
leaf's  Ev.  §§  253, 254, 268  and  370, 372,  636  a. 
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The  trespass  was  of  an  aggrayated  nature ;  n6twithstanding  the 
mitigating  facts  set  up  by  the  defendants,  it  was  lawless  and  wholly 
inexcusable.  It  was  a  resort  to  physical  force  in  defiance  of  law,  and 
under  such  circumstances  as  to  endanger  life  and  property.  Such  a 
procedure  should  be  reprehended  by  every  good  citizen.  It  gives  a 
hig^  claim  to  the  injured  party  for  exemplary  damages.  We  think 
there  was  no  error  in  the  proceedings ;  consequently,  the  judgment  of 
the  district  court  is  affirmed,  with  costs. 


Oathabinb  Hill,  Plaintiff  in  Error,  v.  Joseph  W.  Tucker,  Executor 

of  Abner  Robinson,  deceased. 

13  H.  45S. 

Though  a  jadgment  obtained  against  one  executor  in  a  State  where  ho  has  qualified,  is  not 
conclasiye  against  another  executor  in  another  State  where  he  has  qualified,  it  is  prititd 
Jade  ralid ;  and  a  bar  by  the  statute  of  limitations,  of  the  original  cause  of  action,  is  not  a 
bar  to  a  suit  on  such  Jndgflient^ 

Article  3505,  of  the  Code  of  Louiaiaiia,  does  not  applj  to,  or  limit  suits  oa  paper  not  nefO' 
tiable. 

The  case  is  stated  in  the  opinion  of  the  ootUrL 
Johnson  and  Duncan^  for  the  phdnti£ 
Ta^loTy  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  •462  ] 

This  case  was  brought  up,  by  writ  of  error,  from  the  dr- 
coit  court  of  the  United  States  for  the  eastern  district  of  Louisiana. 

It  was  argued  with  the  case  of  Goodall  t;.  Tucker,  13  How.  469, 
but  the  facts  being  somewhat  different,  and  the  prayers  to  the  court 
not  exactly  alike  in  both  cases,  it  will  be  necessary  to  consider  them 
separately. 

First,  then,  as  to  Catharine  Hill's  case. 

She  filed  a  petition  in  February,  1848,  in  the  circuit  court  of  the 
CJnited  States  for  the  eastern  disMct  of  Louisiana  against  Tucker, 
the  executor  of  Robinson.  She  was  the  widow  and  sole  devisee  of 
James  P.  Wilkinson,  who  resided  in  Richmond,  Virginia,  and  after 
his  death,  intermarried  with  Hill,  by  whose  authority  she  prosecuted 
this  suit 

.Robinson  lived  also  in  Richmond,  although  his  property  was 
chiefly  situated  in  Louisiana.  In  December,  1842,  Robinson  died 
in  Richmond,  having  made  a  will  a  few  days  before  his  death,  and 
appointed,  as  executors,  William  R.  Johnson  and  Joseph  Allen,  of 
Virginia,  and  Thomas  Pugh  and  Joseph  W.  Tucker,  of  Louisiana. 
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Johnson  and  Allen  qualified  as  execators  in  Virginia,  and  Tucker  in 
Louisiana. 

The  causes  of  action,  in  the  suit  brought  by  Catharine  Hill,  were 
the  four  following,  which  will  be  separately  noticed  under  the  letters 
A,  B,  C,  D. 

[A]  On  the  9th  of  December,  1839,  Archer  Cheatham  made  a 
promissory  note,  payable  ninety  days  after  date,  promising  to  pay  to 
the  order  of  Abner  Robinson  and  Isham  Puckett,  $1,000,  negotiable 
and  payable  at  the  Bank  of  Virginia.  It  was  indorsed  by  Robinson 
and  Puckett,  and  came  into  the  possession  of  Wilkinson.  Not  being 
paid  at  maturity,  it  was  protested. 

In  March,  1840,  Wilkinson  brought  an  action  against  the  drawers 
and  indorsers  in  the  circuit  su^ferior  court  of  Henrico  county,  Vir- 
ginia, and  recovered  a  judgment. 

In  July,  1840,  he  issued  an  execution,  which,  in  August,  was  sus- 
pended until  further  orders.  Cheatham  and  Puckett  soon  afterwards 
took  the  benefit  of  the  bankrupt  act,  passed  by  congress.  Nothing 
further  was  done  as  to  this  claim  until  Catharine  Hill  filed  her  peti- 
tion as  above  stated. 

[B]  On  the  20th  of  November,  1840,  Robinson  gave  the  following 
due-bill. 

'^  $575.  Richmond,  November  20,  1840.  Due  James  P.  Wilkin- 
son, for  value  received  (namely,  cash  loaned,)  $575.  Given  under 
my  hand  this  day  and  date  as  above  written.     Abner  Robinson." 

In  February,  1843,  Wilkinson  brought  a  suit  in  the  Hen- 
[  *463  ]  rico  *  county  court,  against  Johnson  and  Allen,  the  Vir- 
ginia executors  of  Robinson,  and  in  the  ensuing  June,  ob- 
tained a  judgment.     A  jL  fa*  was  issued,  but  the  return  was  ^  no 
effects  found." 

[C]  On  the  19th  of  August,  1842,  Robinson  made  the  following 
single  bilL 

«<  $200.  Richmond,  August  19, 1842.  Due  James  P.  Wilkinson, 
two  hundred  dollars  for  money  borrowed  this  day,  as  per  check  on 
the  Farmers  Bank  of  Virginia,  of  the  same  date,  &c  Given  under 
my  hand  and  seal  as  above.     Abner  Robinson.     (Seal.)" 

In  February,  1843,  Wilkinson  brought  a  suit  against  Johnson  and 
Allen,  upon  this  bill,  and  obtained  a  judgment  in  the  following  June. 
Ays. /a.  was  issued  upon  this,  and  the  same  return  made  as  in  the 
preceding  cases,  namely,  *'  no  effects  found." 

[D]  In  October,  1843,  one  Boiling  8.  Dandridge  brought  a  suit 
against  Robinson  for  two  hundred  dollars,  being  one  year's  wages  as 
overseer.  After  Robinson's  death,  it  was  revived  against  his  execa* 
tors.    In  August,  1843,  Dandridge  obtained  a  judgment,  and  issued 
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9iJLfa.;  but  the  same  return  was  made  as  above,  namely,  ^'no 
effects  found.''  On  the  Ist  of  February,  1845,  Dandridge  assigned 
this  judgment  and  execution  to  Wilkinson. 

Not  long  after  this,  Wilkinson  died.  The  record  does  not  show 
when,  but  in  April,  1846,  a  succession  was  opened  in  Louisiana, 
upon  his  estate,  and  after  sundry  proceedings  in  opposition,  which 
it  is  not  material  to  mention,  his  widow,  Catharine,  was  recognized 
as  the  rightful  representative  of  the  estate.  But  this  did  not  take 
place  until  May,  1847.  In  the  mean  time  she  had  taken  out  letters 
testamentary  in  Virginia,  in  August,  1846,  and  married  Hill  in  De- 
cember, 184iS. 

On  the  29th  of  February,  1848,  Catharine  Hill  filed  her  petition 
against  Tucker,  in  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  claiming  the  several  sums  of  money 
mentioned  in  the  four  preceding  classes. 

Tucker  filed  his  answer,  alleging,  '^  that  the  judgments  set  forth 
were  obtained  in  Virginia,  in  proceedings  to  which  he,  in  his 
capacity  of  executor,  was  no  party,  and  that  they  are  therefore  not 
binding  on  the  succession  of  Robinson  in  Louisiana.  That  on  one 
of  the  obligations,  to  wit,  that  made  by  Cheatham  for  $1,000,  dated 
9th  December,  1839,  Robinson,  if  he  indorsed  at  all,  was  joint  in- 
dorser  with  one  Puckett,  and  was  in  law  bound  only  for  one  half  of 
the  sum.  That  the  actions  on  the  demands  upon  which  these  judg- 
ments rest,  are  barred  by  the  prescription  of  five  years." 

The  cause  came  up  for  trial  before  the  court  without  a  jury,  in 
November,  1849,  when  a  judgment  was  given  against  Tucker.  This 
was  afterwards  stricken  out  and  a  new  trial  granted. 
•Tucker  then  filed  a  supplemental  answer  by  way  of  pe-  [  ^464  ] 
remptory  exceptions  to  the  petition,  as  a  plea  of  prescrip- 
tion. It  stated,  in  substance,  that  as  to  the  judgment  for  $1,000 
against  Robinson,  which  was  rendered  during  his  lifetime,  the  plea 
of  limitations  was  interposed ;  that  Allen  and  Johnson  were  quali- 
fied as  executors  in  Virginia,  on  the  2l8t  of  December,  1842,  and 
that  more  than  five  years  elapsed  between  the  date  of  such  qualifi- 
cation and  the  institution  of  this  suit;  and  that,  by  the  statute  of 
limitations  of  the  State  of  Virginia,  the  claim  was  barred  by  the 
expiration  of  five  years. 

In  May,  1850,  the  cause  came  up  for  argument  a  second  time 
before  the  court  At  the  trial,  the  causes  of  action  designated  as 
B,  C,  and  D,  were  proved  by  evidence  in  Virginia,  taken  under  a 
commission,  and  records  of  the  court  as  to  the  several  judgments 
vrete  given  in  evidence.  The  other  facts,  above  stated,  were  also 
proved. 

VOL.  XIX.  SO 
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After  the  evidence  was  dosed,  the  plaintiff  asked  the  court  to 
djecide^  as  if  instructing  a  jury  upon  the  evidence,  as  followB :  — 

"  1.  The  testator,  Robinson,  resided  and  died  in  Virginia,  leaving 
a  will,  which  was  duly  proven  in  the  proper  tribunal  after  his  death, 
in  and  by  which  he  appointed  the  defendant  and  others  his  exeoti- 
tors,  and  two  only  of  his  executors  made  probate,  and  qualified  in 
the  proper  court  in  Virginia;  and  if  suits  were  instituted  by  the 
plaintiff,  and  by  others  who  have  assigned  their  judgments  and  the 
causes  of  action  on  which  their  judgments  were  founded  to  the 
plaintiff,  against  the  executors  of  Robinson,  who  qualified  in  Vir- 
ginia, and  obtained  judgments  against  those  executors  in  the  appro- 
priate courts  of  Virginia  having  jurisdiction  of  such  matters ;  and  if 
upon  those  judgments  executions  issued  and  were  returned  by  the 
proper  officers  in  substance  ntUla  bona  ;  and  if  the  defendant,  a  citi* 
zen  of  Louisiana,  who  never  qualified  as  executor  in  Virginia,  is  a 
co-executor  of  the  same  estate,  who  has  proved  the  will  in  Louisiaiia, 
and  taken  on  himself  the  execution  thereof  in  Louisiana,  has  in 
hands  ample  assets  in  Louisiana,  to  pay  all  debts ;  and  if  the  evi- 
dence fully  establishes  these  &cts,  that  then  the  judgments  so  leor 
dered  in  Virginia,  are  evidence  against  the  executor  in  Louisiana  in 
this  suit. 

2.  That  by  the  laws  of  Louisiana,  judgments  are  assignable,  and 
that  upon  assigned  judgments  the  assignee  can  maintain  an  action 
in  his  or  her  own  name  therefor. 

3.  That  under  such  a  will  as  that  of  Robinson,  produced  in  this 
cause,  the  co-executors,  althonigh  in  different  States,  that  qualifiedl 
and  acted,  derived  the  same  powers  from  the  same  source  over  the 

same  estate,  and  that  unlike  administrators,  they  are  to  such 
[  *  465  ]  estate  of  the  decedent  privies  in  estate ;  and  the  *excmplifi- 

cations  of  the  records  of  the  courts  of  Virginia,  duly  autben* 
ticated,  which  have  been  read  in  this  cause,  showing  judgments 
against  the  only  executors  of  Robinson  who  qualified  in  Virginia,  ia 
the  appropriate  court  of  probate  of  the  domicile  of  the  deceased,  are 
evidence  against  the  co-executor  who  qualified  in  Louisiana,  and 
holds  abundant  assets  in  Louisiana. 

4.  That  if  plaintiff  were  not  entitied  to  recover  against  defendant, 
on  the  production  of  the  records  shovnng  the  judgments  against  tke 
co-executors  in  Virginia,  and  that  those  judgment  were  unsatisfied, 
because  of  a  lack  of  assets  in  the  hands  of  the  Virginia  exeeuton  te 
satisfy  the  same,  that  they  would  be  entitied  to  recover,  on  produe- 
ing  the  further  evidence  to  prov^  thikt  those  judgments  in  Virgima 
were  rendered  on  good  aad  valid,  and  subsisting  and  unsatisfted» 
causes  of  action  against  the  testator,  Robinson. 
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5.  That  the  plaintiff  has  produced  auffideot  proof  of  the  several 
o^nses  of  action,  on  which  the  judgments  read  in  evidence  were 
founded,  to  justify  a  jury  in  finding  for  the  plaintiff  upon  those  sev- 
eral original  causes  of  action. 

6.  That  the  several  causes  of  action  set  forth  in  the  petition,  inde* 
pendent  of  the  judgments  rendered  thereon  against  the  co-executors 
in  Virginia,  are  not,  upon  the  testimony  in  this  cause,  barred  by  pre- 
scription. 

7.  That  upon  all  the  evidence  in  this  cause,  a  jury  might,  and 
should,  find  a  verdict  for  the  plaintiff. 

8.  That  the  several  suita  in  Virginia}  of  which  the  records  have 
been  read,  operated  as  a  judicial  interpellation  to  stop  the  running 
of  prescription  upon  those  several  demands  in  favor  of  the  defend- 
ant 

And  the  defendant  objected  to  said  several  propositions,  and  the 
court  sustained  his  objections,  and  decided  all  and  each  of  the  seve- 
ral propositions  against  the  plaintiff,  except  the  aforesaid  proposition. 
No.  2 ;  and  to  each  of  said  decisions  separately  the  plaintiff  ex- 
cepted. 

And  the  defendant  asked  the  court  to  decide :  — 

1.  That  no  one  of  the  records,  read  to  the  court  in  this  cause, 
showing  judgment  against  his  co-executors  in  Virginia,  was  evidence 
against  the  defendant 

2.  That  each  and  every  one  of  the  causes  of  action,  set  forth  in 
the  petition,  and  to  which  evidence  had  been  adduced,  was  barred  a» 
to  said  defendant  by  prescription. 

3.  That  upon  the  whole  evidence  offered,  the  plaintiff  was  not  enr 
titled  to  recover ;  and  that  upon  the  evidence,  a  jury  could  rightfully, 
and  should,  find  a  verdict  for  ihe  defendant;  to  each  of  which  plain* 
tiff  objected. 

And  the  court  overruled  the  several  objections  of  plain- 
tiff^ and  *  decided  as  asked  by  the  defendant ;  and  to  each  [  *  466  ] 
of  said  opinions  of  the  court,  the  plaintiff  excepted." 

We  cannot  concur  in  the  suggestion  made  in  the  argument  of  thifi 
case,  that  the  relations  or  privity  between  executors  and  testators  in 
Louisiana  differ  from  such  as  exist  at  common  law.  Louisiana^  in 
her  code,  without  adopting  the  terms  of  the  civil  law,  makes  the 
same  distinction  as  is  made  at  common  law,  between  one  called 
upon  to  administer  the  estate  of  an  intestate,  and  one  appointed  to 
the  office  of  executor  by  a  testatcnr.  The  responsibilities  of  both,  as 
to  the  manner  of  settling  the  estate  which  they  represent,  depend 
upon  the  law  of  the  State ;  but  the  relation  between  executor  and 
testAtof  is  altogether  different     The  e^ooutor's  interest  in  the  te^* 
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tator's  estate,  is  what  the  testator  gives  him.  That  of  an  adminis- 
trator is  only  that  which  the  law  of  his  appointment  enjoins.  The 
testator  may  make  the  trust  absolate  or  qualified  in  respect  to  hi6 
estate.  It  may  be  qualified  as  to  the  subject-matter,  the  place  where 
the  trust  shall  be  discharged,  and  the  time  when  the  executor  shall 
begin  and  continue  to  act  as  such.  He  may  be  executor  for  one  or 
several  purposes, — for  a  part  of  the  effects  in  possession  of  the  tes- 
tator at  the  time  of  his  death,  or  for  such  as  may  be  in  action,  if  it 
be  only  for  a  debt  due.  But  though  the  executor's  trust  or  appoint- 
ment may  be  limited,  or  though  there  are  several  executors  in  differ- 
ent jurisdictions,  and  some  of  them  limited  executors,  they  are,  as  to 
the  creditors  of  the  testators,  executors  in  privity,  bearing  to  the 
creditors  the  same  responsibilities  as  if  there  was  only  one  executor. 
The  privity  arises  firom  their  obligations  to  pay  the  testator's  debts, 
wherever  his  effects  may  be,  just  as  his  obligation  was  to  pay  them. 
The  executor's  interest  in  the  testator's  estate,  is  derived  from  the 
will,  and  vests  from  the  latter's  death,  whatever  may  be  the  form 
which  the  law  requires  to  be  observed  before  an  executor  enters  upon 
the  discharge  of  his  functions.  When  within  the  same  political  juris- 
diction, however  many  executors  the  testator  may  appoint,  all  of 
them  may  be  sued  as  one  executor  for  the  debts  of  the  testator,  and 
they  may  unite  in  a  suit  to  recover  debts  due  to  their  testator,  or  to 
recover  property  out  of  possession. 

All  of  them,  then,  having  the  same  privity  vnth  each  other  and  to 
the  testator,  and  the  same  responsibility  to  creditors,  though  they 
may  have  been  qualified  as  executors  in  different  sovereignties,  an 
action  for  a  debt  due  by  the  testator,  against  any  one  of  them  in  that 
sovereignty  where  he  undertook  to  act  as  executor,  places  all  of 
them  in  one  relation  concerning  it,  and  as  to  the  remedies  for  its  re- 
covery ;  what  one  may  plead  to  bar  a  recovery,  another  may  plead ; 

and  that  which  will  not  bar  a  recovery  against  any  of  them, 
[  •467  ]  applies  to  all  of  them.    Between  administrators  •deriving 

their  commissions  to  act  from  different  political  jurisdictions, 
there  is  no  such  privity.  This  court  has  treated  of  this  fully  in  ^nro 
cases;  in  the  case  of  Aspden  and  others  v.  Nixon  and  others,  4  How. 
467,  and  in  Stacey  v.  Thrasher,  6  How.  44.  We  refer  to  the  former 
without  citing  any  part  of  it,  but  it  is  full  upon  the  point,  and  may 
be  instructively  read.  But  we  shall  cite  a  passage  from  Stacey  v. 
Thrasher,  on  account  -of  its  appropriateness  to  what  has  just  been 
said  in  respect  to  the  want  of  privity  between  administrators  deriv- 
ing their  powers  in  different  jurisdictions. 

^'An  administrator  under  grant  of  administration  in  one  State. 
stands  in  none  of  these  relations  —  of  privity  —  to  another  adminis* 
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trator  in  another  State,  Each  is  privy  fo  the  testator,  and  would  be 
estopped  by  a  judgment  against  him,  but  they  have  no  privity  with 
each  other  in  law  or  estate.  They  receive  their  authority  from  dif- 
ferent sovereignties,  and  over  different  property.  The  authority  of 
each  is  paramount  to  the  other.  Each  is  administrator  to  the  ordi- 
nary from  which  he  receives  his  commission.  Nor  does  the  one  come 
by  succession  to  the  other  into  the  trust  of  the  same  property,  incum- 
bered by  the  same  debts,  as  in  the  case  of  an  administrator  de  bonis 
noUj  who  may  truly  be  said  to  have  an  official  privity  with  his  prede- 
cessor in  the  same  trust,  and  therefore  liable  to  the  same  duties.'* 
In  that  case,  as  a  consequence  of  such  reasoning,  it  was  determined 
that  an  action  of  debt  will  not  lie  against  an  administrator  in  one  of 
the  United  States,  on  a  judgment  obtained  against  a  different  admin- 
istrator of  the  same  intestate,  appointed  under  the  authority  of  an- 
other State. 

For  the  same  reasons,  notwithstanding  the  privity  that  there  is 
between  executors  to  a  testator,  we  do  not  think  that  a  judgment 
obtained  against  one  of  several  executors,  would  be  conclusive  as  to 
the  demand  against  another  executor,  qualified  in  a  different  State 
from  that  in  which  the  judgment  was  rendered.  But  such  a  judg- 
ment may  be  admissible  in  evidence  in  a  suit  against  an  executor 
in  another  jurisdiction,  for  the  purpose  of  showing  that  the  demand 
had  been  carried  into  judgment  in  another  jurisdiction,  against  one 
of  tibie  testator's  executors,  and  that  the  others  were  precluded  by  it 
from  pleading  prescription  or  the  statute  of  limitations  upon  the 
original  cause  of  action.  Such  is  the  case  certainly  in  Louisiana,  as 
may  be  seen  from  the  case  of  Jackson  v.  Tieman,  in  15  Louis.  Bep. 
485.  The  supreme  court  of  that  State,  speaking  by  Judge  Martin, 
says,  that  the  plea  of  prescription  cannot  prevail  in  behalf  of  one 
joint  debtor,  if  a  suit  has  been  brought  against  another  in  the  cir- 
cuit court  of  the  United  States,  for  the  district  of  Maryland,  mean- 
ing thereby,  we  presume,  if  it  had  been  commenced  in  any 
•  other  court  in  the  United  States.  When,  then,  the  court  [  *  468  ] 
below  Injected,  as  inadmissible  in  evidence  in  this  case,  the 
judgment  obtained  in  Virginia  against  Allen  and  Johnson,  the  exec- 
utors of  Bobinson  in  that  State,  we  think  it  erred,  and  that  it  should 
have  been  admitted  for  the  purposes  mentioned.  The  court  also 
instructed  the  jury,  that  the  causes  of  action  in  this  suit  against 
Tucker,  the  co-executor  of  Allen  and  Johnson,  were  barred  by  pre- 
scription. In  this  we  think  there  was  error.  The  article  of  her  code 
upon  which  that  instruction  was  given,  3,505,  is  in  these  words : 
"Actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer,  ex- 
cept bank  notes,  those  of  all  effects  negotiable  or  transferable  by  in- 

60* 
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dorsement  or  delivery,  are  prescribed  by  five  years,  reckoning  from 
the  day  when  these  engagements  are  payable."  It  is  not  applicable 
to  either  of  the  causes  of  action  set  out  in  the  plaintiff's  petition. 
It  is  not  so  to  Cheatham's  note,  indorsed  by  Robinson,  because,  being 
carried  into  judgment  in  Robinson's  lifetime,  it  estops  all  his  execu- 
tors anywhere,  from  denying  it,  and  obliges  them  to  pay  it  out  of  his 
assets,  wherever  they  may  be.  So  it  would  be  if,  instead  of  execu- 
tors, they  were  administrators  in  different  States,  as  was  said  in 
Stacey  and  Thrasher's  case,  that  each  administrator  is  privy  to  the 
testator,  and  would  be  estopped  by  a  judgment  against  him.  The 
prescription  of  Louisiana,  also,  is  not  applicable  to  the  due-bill  given 
by  Robinson  to  Wilkinson,  for  $575,  or  to  that  for  $200  for  money 
borrowed  from  Wilkinson,  neither  of  them  being  negotiable  by  the 
law  of  Virginia,  or  by  the  law  of  Louisiana,  and  therefore  not  with- 
in the  article  of  prescription.  For  the  same  reason  it  is  not  appli- 
cable to  the  judgment  obtained  by  Dandridge  for  $200,  for  overseer's 
wages  due  by  Robinson,  and  which  was  assigned  to  Wilkinson.  In 
this  view  of  the  case,  we  shall  direct  the  judgment  given  by  the 
court  below  to  be  reversed,  and  that  the  case  shall  be  remanded  for 
further  proceeding,  in  conformity  with  this  opinion. 

13  H.  649. 


Charles  P.  Goodall,  Plaintiff  in  Error,  v.  Joseph  W.  Tucker, 

Executor  of  Abner  Robinson,  deceased. 

13  H.  469. 
The  preceding  decision  applied  to  this  case. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern  dis> 
larict  of  Louisiana. 

Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  cause  was  tried  by  the  judge  without  a  jury,  and  the  legal 
propositions  raised  by  counsel  in  the  course  of  the  trial  were  decided 
by  him,  to  which  exceptions  were  taken,  as  if  they  had  been  instruc- 
tions to  a  jury. 

The  cause  of  action  is  the  following  single  bill,  which  was  executed 
at  Richmond,  in  Virginia :  — 

"On  demand,  we,  Abner  Robinson,  Isham  Puckett,  and  J.  P.  Wil- 
kinson, promise  to  pay  to  Charles  P.  Goodall,  his  executors  or  ad- 
ministrators, the  sum  of  four  thousand  nine  hundred  and  twenty-six 
dollars  and  twenty-seven  cents,  ($4,926.27,)  lawful  money  of  these 
United  States,  for  the  faithful  performance  of  which  promise  we  bind 
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ourselves,  our  heirs,  executors,  administrators,  and  assigns,  as  witness 
our  hands  and  seals,  this  6th  day  of  September,  1839. 

Abner  Robinson,  [Seal. 


ISBAM  PUCKETT, 


Seal. 


James  P.  Wilkinson."     [Seal.] 

It  may  as  well  be  here  stated,  that  it  was  proved  upon  the  trial 
that  Wilkinson  and  Puckett  were  sureties,  and  that  the  debt  had 
been  reduced  to  $1,432,  with  interest  from  the  1st  January,  1846. 

In  October,  1842,  Goodall  brought  suit  in  the  Henrico  county 
court  against  the  three  obligors.  Robinson  was  too  ill  to  attend  to 
the  process,  and  afterwards  died.  The  suit  was  prosecuted  to  judg« 
ment  against  Wilkinson  in  March,  1843,  and  abated  as  to  the  other 
defendants. 

Execution  was  awarded  upon  the  judgment,  and  a  return  made 
"  no  effects  found." 

In  February,  1848,  Goodall  filed  his  petition  against  Tucker  in  the 
circuit  court  of  the  United  States  for  Louisiana,  alleging  the  above 
facts ;  when  the  same  proceedings  took  place  which  are  mentioned 
in  the  case  of  Catharine  Hill. 

•There  is  a  good  deal  of  documentary  evidence  in  the   [  •470  ] 
record  which  we  shall  not  notice,  as  it  does  not  in  any  way 
afiect  the  decision  which  should  have  been  given  upon  the  prayers 
of  the  plaintiff.     See  preceding  case  of  Hill  v.  Tucker,  13  How.  458. 

Those  prayers  were,  with  the  defendant  prayers,  as  follows :  — 

'<  After  the  evidence  was  offered  the  plaintiff  asked  the  court  «to 
decide,  as  if  instructing  a  jury  upon  the  evidence. 

1.  That  if  the  testator,  Robinson,  by  his  will,  left  four  executors, 
that  Joseph  Allen  and  W.  R.  Johnson,  citizens  of  Virginia,  were  two 
of  those  executors ;  and  if  they  only  qualified  in  Virginia,  in  the 
county  of  the  domicil  of  the  testator ;  and  if  the  plaintiff,  upon  a  valid 
and  subsisting  cause  of  action,  instituted  suit  in  the  Henrico  county 
court,  in  Virginia,  against  the  only  executors  of  the  testator  who  had 
qualified ;  and  if  the  plaintiff  had  obtained  judgment  regularly  in 
that  court,  and  it  was  a  court  of  competent  jurisdiction  to  hear  and 
determine  said  cause ;  and  if  the  plaintiff,  having  thus  obtained  judg- 
ment against  the  only  qualified  executors  of  the  domicil  of  the  dece* 
dent,  regularly  issued  his  execution  on  that  judgment,  and  had  thereon 
a  return  by  the  sheriff  of  nuUa  bona;  and  if  the  defendant  was  also 
an  executor  of  the  same  testator  appointed  by  the  same  will,  and,  as 
such,  had  taken  upon  himself  the  execution  of  said  will  according  to 
the  laws  of  Louisiana,  where  he  resided ;  and  if,  as  executor  of  Rob- 
inson, the  defendant  has  ample  estate  of  his  testator  in  his  hands  to 
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pay  the  debts ;  and  if  all  these  facts  are  provea  and  established  bj 
the  evidenpe,  that  then  the  plaintiff  is  entitled  to  recover  judgment 
against  the  defendant  for  the  amount  of  the  judgment  against  the 
executors  who  qualified  in  Virginia. 

2.  That  the  exemplification  of  the  record  and  the  judgment  ob- 
tained by  the  plaintiff  against  the  executors,  Allen  and  Johnson,  and 
the  return  of  nulla  bona  thereon,  are  evidence  against  the  defendant, 
a  co-executor  in  Louisiana. 

3.  That  co-executors,  unlike  co-administrators,  are  privies  in  estate^ 
because  they  derive  the  same  privities  over  the  same  estate  from  the 
same  will ;  and  that  under  the  will  of  Robinson,  which  was  read, 
and  the  proofs  of  the  qualification  which  were  offered  in  this  case, 
the  plaintiff  is  entitled  to  recover  against  the  defendant  the  amount 
of  the  judgment  obtained  by  him  against  the  only  acting  executcns 
of  the  domicile  of  the  decedent. 

4.  That  if  the  plaintiff  is  not  authorized  to  recover  against  the  de- 
fendant on  the  mere  production  of  the  record  of  the  judgment  against 
his  co-executors  in  Virginia,  who  alone  made  probate  of  the  will  there, 
aad  qualified,  that  he  is  entitled  to  recover  on  proving  that  the  orig- 
inal cause  of  action  on  which  that  judgment  was  founded, 

[  *471  ]  v^ras  a  just,  valid,  and  subsisting  demand  ^against  the  tes- 
tator Robinson,  and  the  additional  fact  that  the  estate  in 
the  hands  of  the  executors  of  the  domicile  of  the  testator  in  Virginia, 
was  exhausted,  and  that  the  defendant  or  co-executor  has  ample 
estate  in  his  hands  in  Louisiana. 

•5.  That  independent  of  the  record  of  the  judgment  in  Virginia,  the 
plaintiff  has  a  right  to  recover  against  the  defendant  as  executor  of 
Robinson,  upon  the  bond  filed  and  proven,  the  amount  of  the  balance 
due  on  that  bond. 

6.  That  the  original  cause  of  action  on  which  the  judgment  in  the 
Henrico  county  court  is  established  and  proven,  and  a  recovery  there- 
on, is  not  barred  by  the  prescriptive  laws  of  Louisiana. 

7.  That  upon  all  the  evidence  offered,  the  plaintiff  is  entitled  to  a 
judgment  in  his  favor. 

8.  That  the  suit  in  Virginia  against  the  co-executor  was  a  judicial 
interpellation,  which  would  stop  the  running  of  prescription  against 
the  demand  which  was  the  cause  of  action  in  that  suit  All  of  which 
the  court  overruled,  and  the  plaintiff  excepted. 

And  upon  the  facts  proven,  the  defendant  asked  the  court  to  de- 
cide :  1.  That  the  Virginia  judgment  against  the  co-executors  -was 
not  evidence  against  the  defendant.  2.  That  the  original  cause  of 
action  on  which  that  judgment  was  rendered,  was  barred  as  to  the 
defendant  by  prescription.     And,  3.  That  upon  the  whole  evidence, 


DECEMBER  TERM,  1851.  507 


FiUoir  V,  Roberts.    18  H. 


the  defendant  was  entitled  to  jndgmeat  in  his  favor.  To  all  which 
plaintiff  objected,  and  the  court  overruled  his  objectiont»,  and  gave 
the  decisions  as  asked  by  defendant;  and  to  these  several  opinions 
plaintiff  excepted. 

And  the  defendant  objected  to  each  and  all  of  said  propositions, 
and  the  court  sustained  severally  the  objections  of  defendant,  and 
refused  to  decide  any  one  of  said  propositions  as  asked  by  the  plain- 
tiff. To  each  of  which  several  opinions  and  decisicms  the  plaintiff  at 
the  time  excepted." 

The  court  in  sustaining  the  latter  has  erred. 

We  think  that  all  of  the  prayers  for  the  plaintiff  were  properly 
made,  and  that  conjointiy  they  make  an  issue  decidedly  in  his  favor. 
See  opinion  in  case  of  Hill  v.  Tucker,  13  How.  458. 

We  shall  not  notice  them  more  particularly  than  to  say,  that  the 
suit  upon  the  bond  in  Virginia,  was  a  judicial  interpellation,  which 
stopped  the  Louisiana  prescription  from  running  against  the  cause 
of  action  in  that  suit  and  in  this  suit. 

Further,  the  record  shows  that  this  suit  was  brought  in  Louisiana 
within  the  time  that  its  law  fixes  for  prescribing  actions  upon  such  a 
demand. 

The  judgment  is  reversed,  and  the  case  will  be  remanded  for  fur- 
ther proceedings,  in  conformity  with  this  decision. 


Jerome  B.  Pillow,  Plaintiff  in  Error,  v.  Tbuman  Roberts. 

13  H.  472. 

The  impression  of  a  seal  npon  paper,  sufficiently  clear  to  be  recognized,  is  a  ralid  legal  seaL 
Under  the  law  of  Arkansas,  a  deed,  made  by  a  collector  of  taxes,  and  acknowledged  and 

recorded,  is  eridence  of  the  Talidity  of  the  collector's  proceedings. 
An  entry  under  a  deed  from  a  tax  collector,  and  possession  of  the  land  described  in  the  deed, 

18  sofficicnt  evidence  of  an  adverse  seisin  under  a  statute  of  limitations. 
By  the  law  of  Arkansas,  five  years'  possession  under  an  invalid  deed  from  a  tax  collector,  il 

a  bar  to  an  action  by  the  true  owner. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana.     The  case  is  stated  in  the  opinion  of  the  court 

Lawrence  and  Pike^  for  the  plaintifil 

Crittenden^  (attorney-general,)  contrd. 

Grier,  J.,  delivered  ^e  opinion  of  the  court 
Roberts,  the  defendant  in  error,  was  plaintiff  below,  in  an 
action  of  ejectment  for  160  acres  of  land.     Pillow,  the  defendant  b^ 
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low,  pleaded  the  general  issue,  and  two  special  pleas.  The  first,  set* 
ting  forth  a  sale  of  the  land  in  dispute,  for  taxes  more  than  five  years 
before  suit  brought.  The  second,  pleading  the  statute  of  limitation 
of  ten  years.  These  pleas  were  overruled  on  special  demurrer,  as 
informal  and  insufficient ;  and  the  judgment  of  the  court  on  this  sub- 
ject is  here  alleged  as  error.  But  as  the  same  matters  of  defence 
were  afterwards  offered  to  be  laid  before  the  jury  on  the 
[  •473  ]  trial  of  the  general  issue,  and  overruled  *by  the  court,  it  will 
be  unnecessary  to  further  notice  the  pleas ;  as  the  defence 
set  up  by  them,  if  valid  and  legal,  should  have  been  received  and 
submitted  to  the  jury  on  the  trial.  In  the  action  of  ejectment,  (with 
the  exception,  perhaps,  of  a  plea  to  the  jurisdiction,)  any  and  every 
defence  to  the  plaintiff's  recovery  may  be  given  in  evidence  under  the 
general  issue.  And  as  the  decision  of  the  court  on  the  bills  of  excep- 
tion will  reach  every  question  appertaining  to  the  merits  of  the  case, 
it  will  be  unnecessary  to  decide  whether  those  merits  were  sufficiently 
set  forth  in  the  special  pleas,  to  which  the  defendant  was  not  bound 
to  resort  for  the  purpose  of  having  the  benefit  of  bis  defence. 

On  the  trial,  the  plaintiff  below  gave  in  evidence  a  patent  for  the 
land  in  dispute,  from  the  United  States  to  Zimri  V.  Henry,  dated  7th 
May,  1835;  and  then  offered  a  deed  from  said  Henry  to  himself^ 
dated  10th  November,  1849.  This  deed  purported  to  be  acknowl- 
edged before  the  clerk  of  the  circuit  court  of  Walworth  county,  in 
the  State  of  Wisconsin,  and  was  objected  to,  1.  Because  there  was 
no  proof  of  the  identity  of  the  grantor  with  the  patentee  other  than 
the  certificate  contained  in  the  acknowledgment.  2  Because  the 
certificate  of  acknowledgment  was  not  on  the  same  piece  of  paper 
that  contained  the  deed,  but  on  a  paper  attached  to  it  by  wafers. 
And,  3.  Because  the  seal  of  the  circuit  court  authenticating  the 
acknowledgment,  was  an  impression  stamped  on  paper,  and  not  ^  on 
wax,  wafer,  or  any  other  adhesive  or  tenacious  substance." 

The  first  two  of  these  grounds  of  objection  have  not  been  urged  in 
this  court,  and  very  properly  abandoned  as  untenable.  The  third  has 
been  insisted  on,  and  deserves  some  more  attention.  Formerly,  -wbx 
was  the  most  convenient,  and  the  only  material  used  to  receive  and 
retain  the  impression  of  a  seaL  Hence  it  was  said  :  SigiUum  est 
cera  impressa;  quia  cera,  sine  impressione^  non  est  sig^lum.  But 
this  is  not  an  allegation,  that  an  impression  without  wax  is  not  a 
seal;  And  for  this  reason  courts  have  held,  that  an  impression  made 
on  wafers  or  other  adhesive  substance  capable  of  receiving  an  im- 
pression, will  come  within  the  definition  of  ^'  cera  impressaJ^  If, 
then,  wax  be  construed  to  be  merely  a  general  term  including  within 
it  any  substance  capable  of  receiving  and  retaining  the  impression 
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of  a  seal,  we  cannot  perceive  why  paper,  if  it  have  that  capacity, 
should  not  as  well  be  included  in  the  category.  The  simple  and 
powerful  macliine,  now  used  to  impress  public  seals,  does  not  require 
any  soft  or  adhesive  substance  to  receive  or  retain  their  impression. 
The  impression  made  by  such  a  power  on  paper  is  as  well  defined, 
as  durable,  and  less  likely  to  be  destroyed  or  defaced  by 
vermin,  accident,  or  intention,  than  that  made  on  •wax.  It  [  *  474  ] 
is  the  seal  which  authenticates,  and  not  the  substance  on 
which  it  is  impressed ;  and  where  the  court  can  recognize  its  identity, 
they  should  not  be  called  upon  to  analyze  the  material  which  exhibits 
it.  In  Arkansas,  the  presence  of  wax  is  not  necessary  to  give  validity 
to  a  seal ;  and  the  fact  that  the  public  officer  in  Wisconsin  had  not 
thought  proper  to  use  it,  was  sufficient  to  raise  the  presumption  that 
such  was  the  law  or  custom  in  Wisconsin,  till  the  contrary  was 
proved.  It  is  time  that  such  objections  to  the  validity  of  seals  should 
cease.  The  court  did  not  err,  therefore,  in  overruling  the  objections 
to  the  deed  offered  by  the  plaintiff 

After  the  plaintiff  had  closed  his  testimony,  the  defendant  offered 
in  evidence  two  certain  deeds  from  Miller  Irwin,  sheriff  of  Phillips 
county,  and  assessor  and  collector  of  taxes  therein,  to  Richard  David- 
son, dated  on  the  22d  of  October,  1844 ;  one  for  the  north  half,  and 
the  other  for  the  south  half  of  the  quarter  section  of  land  now  in  dis- 
pute. On  objection,  the  court  refused  to  permit  these  deeds  to  be 
received,  and  sealed  a  bill  of  exceptions.  The  defendant  then  offered 
the  same  deeds  to  Davidson,  and,  in  connection  therewith,  a  deed 
from  Davidson  to  Armstrong,  and  also  a  deed  from  Armstrong  to  the 
defendant ;  and  to  accompany  them  with  proof  of  possession  by  him- 
self and  those  under  whom  he  claims,  for  more  than  ten  years,  as  to 
the  south  half  of  said  land,  and  more  than  five  years  as  to  the  whole 
of  it.  The  plaintiff  objected  to  this  evidence.  "  And  it  was  by  the 
court  ruled,  that  the  possession  of  such  deeds,  accompanied  by  pos- 
session of  the  land,  was  not  sufficient  to  prove  such  possession  of  the 
land  to  be  adverse  to  the  plaintiff  and  his  grantor  without  further 
proof  that  the  defendant  or  his  grantors  claimed  adversely ;  so  the 
court  refused  to  permit  any  deeds  to  be  read  in  evidence  to  the  jury." 

These  bills  of  exception  may  be  considered  together.  They  present 
two  questions ;  1.  Whether,  by  the  law  of  Arkansas,  the  deeds  of- 
fered in  evidence,  (and  which  were  regularly  acknowledged  and  re- 
corded according  to  law,)  should  have  been  permitted  to  go  to  the 
jury  as  evidence  of  a  regular  sale  of  the  land  mentioned  therein  for 
taxes.  And,  2.  Whether,  without  regard  to  their  validity  as  ele- 
ments of  a  good  legfed  title  per  se^  they  should  not  have  been  received 
for  the  purpose  of  showing  color  of  titie,  in  connection  with  pos' 
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session  by  the  persons  claiming  under  them,  for  a  length  of  time 
sufficient  by  law  to  bar  the  entry  of  plaintiff. 

!•  In  considering  these  questions,  it  will  not  be  necessary  to  set 
forth  at  length  all  the  provisions  of  the  revenue  laws  of  Arkansas  for 
compelling  the  payment  of  taxes  assessed  on  land.  A  brief 
[  •  475  ]  recapitulation  of  their  most  prominent  provisions  will  *  suf- 
fice. These  laws  make  it  the  duty  of  the  collector,  on  or 
before  the  15th  of  September  of  each  year,  to  make  a  list  of  lands 
assessed  to  persons  non-resident,  and  tiie  tax  due  thereon,  with  a 
penalty  or  addition  of  25  per  cent,  and  to  file  this  list  with  the 
county  clerk.  He  is  directed,  also,  to  set  up  a  copy  of  the  same  at 
the  court-house,  and  to  publish  it  in  a  newspaper  at  least  foar  weeks 
before  the  first  Monday  of  November,  giving  notice  that  unless  the 
taxes  shall  be  paid  on  or  before  that  day,  the  land  will  be  sold.  On 
that  day,  the  collector  is  authorized  to  offer  for  sale,  at  public  auction, 
such  tracts  or  lots  of  land,  or  so  much  of  them  as  will  be  sufficient  to 
.  raise  the  taxes  and  penalty  assessed  and  unpaid,  and  to  continue  the 
sales  from  day  to  day.  The  purchaser  to  pay  down  forthwith  the 
amount  of  taxes,  &c.,  and  receive  a  certificate  describing  the  land 
purchased,  directing,  if  necessary,  the  public  surveyor  to  lay  off  the 
part  purchased  by  metes  and  bounds  after  one  year  allowed  for  re- 
demption. This  certificate,  which  is  made  assignable,  may  be  pre- 
sented to  the  collector,  who  is  authorized  to  execute  and  deliver  a 
deed  to  the  holder  of  it  for  the  land  described  therein.  Then  follows 
the  96th  section  of  the  act,  which  is  as  follows :  — 

*'  The  deed  so  made  by  the  collector  shall  be  acknowledged  and 
recorded  as  other  conveyances  of  lands,  and  shall  vest  in  the  grantee, 
his  heirs,  or  assigns,  a  good  and  valid  titie  both  in  law  and  equity, 
and  shall  be  received  in  evidence  in  all  courts  of  this  State  as  a  good 
and  vaUd  titie  in  such  grantee,  his  heirs,  or  assigns,  and  shall  be  evi- 
dence of  the  regularity  and  legality  of  the  sale  of  such  lands." 

The  deeds  offered  in  evidence  were  regularly  acknowledged  and 
recorded.  It  is  not  denied  that  Irwin,  the  grantor  therein,  was  sheri^ 
assessor,  and  collector  of  taxes  in  the  county  of  Phillips,  as  he  is  de- 
scribed in  the  deed.  The  deed  for  the  south  half  recites  an  assess- 
ment of  the  same  for  taxes  in  1839,  according  to  law ;  that  the  taxes 
remained  unpaid ;  that  the  land  was  regularly  advertised  and  offered 
for  sale  on  the  5th  of  November,  1839,  by  auction ;  struck  down  to 
William  Vales,  who  paid  the  purchase-money  and  received  a  certifi- 
cate ;  that  the  timQ  for  redemption  having  long  expired,  and  Richard 
Davidson  become  the  assignee  or  holder  of  the  certificate ;  therefore, 
the  said  collector  granted,  &c.,  the  said  south  half  to  said  Davidson, 
his  heirs«  &c 
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The  deed  for  the  north  half  has  similar  recitals,  showing  a  tax 
assessed  in  1840,  a  sale  in  1841,  to  John  Powell,  and  a  certificate 
transferred  by  him  to  Davidson. 

These  deeds  come  within  the  description  of  the  96th  section. 
They  are  made  by  a  collector  of  the  revenue ;  they  axe  acknowledged 
and  recorded  according  to  law;  they  purport  to  be  for 
*  land  assessed  for  taxes,  and  regularly  sold  according  to  [  *  476  ] 
law;  and  the  law  enacts  that  deeds,  so  made,  shall  be  evi- 
dence not  only  of  the  grant  by  the  collector,  but  of  the  regularity  and 
legality  of  the  sale  of  the  land  described  therein. 

It  is  easy,  by  very  ingenious  and  astute  construction,  to  evade  the 
farce  of  almost  any  statute,  where  a  court  is  so  disposed.  We  might 
Bay  that  the  expression,  ^  deeds  so  made  by  the  collector,"  means 
deeds  made  strictly  according  to  the  requirements  of  all  the  preced* 
ing  sections  of  the  revenue  law,  and  decide  that  only  deeds  first 
proved  to  be  completely  regular  and  legal  can  be  received  in  evi- 
dence ;  and  thus,  by  qualifying  the  whole  section  by  such  an  enlarged 
construction  of  these  two  words,  and  disregarding  all  the  others,  evade 
the  obvious  meaning  and  intention  of  the  law.  For  if  you  must  first 
prove  the  sale  to  be  regular  and  legal  before  the  deed  can  be  received, 
what  becomes  of  the  provision  that  the  deed  itself  shall  be  evidence 
of  these  facts  ?  Such  a  construction  annuls  this  provision  of  the 
law,  and  renders  it  superfluous  and  useless.  The  evil  plainly  intended 
to  be  remedied  by  this  section  of  the  act,  was  the  extreme  difficulty 
and  almost  impossibility  of  proving  that  all  the  very  numerous  direc- 
tions of  the  revenue  act  were  fully  complied  with,  antecedent  to  the 
sale  and  conveyance  by  the  collector.  Experience  had  shown,  that 
where  such  conditions  were  enforced,  a  purchaser  at  tax  sales,  who 
had  paid  his  money  to  the  government,  and  expended  his  labor  on 
the  fiiith  of  such  titles  in  improving  the  land,  usually  became  the 
victim  of  his  own  credulity,  and  was  evicted  by  the  recusant  owner 
or  some  shrewd  speculator.  The  power  of  the  legislature  to  make 
the  deed  of  a  public  oOxsei primd  fade  evidence  of  the  regularity  of  the 
previous  proceedings,  cannot  be  doubted.  And  the  owner  who  neg- 
lects or  refuses  to  pay  his  taxes  or  redeem  his  land,  has  no  right  to 
complain  of  its  injustice.  If  he  has  paid  his  taxes,  or  redeemed  his 
land,  he  is,  no  doubt,  at  Uberty  to  prove  it,  and  thus  annul  the  sale. 
If  he  has  not,  he  has  no  right  to  complain  if  he  suffers  the  legal  con- 
sequences of  his  own  neglect 

The  plain  and  obvious  intention  of  the  legislature  is  clearly  ex- 
pressed in  this  96tb  section,  that  the  deed  made  by  a  collector  of 
taxes,  as  authorized  in  the  preceding  section,  when  acknowledged  and 
recorded,  should  be  received  in  evidence  as  a  good  and  valid  title,  and 

VOL.  XIX.  51 


602         SUPREME   COURT  OP  THE  UNITED   STATES. 

—  -  »    11      I  ~ — —~ 

Pillow  o.  Boberts.    18  H. 

that  the  lecitals  of  the  deed  showing  that  it  was  made  in  pursuance 
of  a  sale  for  taxes,  should  be  evidence  of  the  regularity  and  legality 
of  the  sale  under  and  by  virtue  pf  that  act.  The  deed  being  thus 
made,  j9er  se^  primd  facie  evidence  of  a  legal  sale  and  a  good  title, 
the  court  were  bound  to  receive  it  as  such.  There  is  nothing  on  the 
face  of  these  deeds  showing  them  to  be  irregular  or  void. 
[  •  477  ]  They  are  each  for  a  different  •portion  of  the  tract  or  quarter 
section  of  land,  having  known  boundaries,  according  to  the 
plan  of  the  public  surveys ;  one  being  for  the  south  half  and  the  other 
fox  the  north  half  of  the  quarter  section,  it  required  no  survey  to 
ascertain  their  respective  figure,  boundaries,  or  location. 

2.  But,  assuming  these  deeds  to  be  irregular  and  worthless,  the 
court  erred  in  refusing  to  receive  them  in  evidence,  in  connection 
with  proof  of  possession,  in  order  to  establish  a  defence  under  the 
statutes  of  limitation. 

The  first  section  of  the  act  of  limitations  of  Arkansas  bars  the 
entry  of  the  owner  after  ten  years.  And  the  thirty-fifth  section  enacts 
that  ^^  all  actions  against  the  purchaser,  his  heirs,  or  assigns,  for  the 
recovery  of  lands  sold  by  any  collector  of  the  revenue  for  the  non- 
payment of  taxes,  and  for  lands  sold  at  judicial  sales,  shall  be  brought 
within  five  years  after  the  date  of  such  sales,  and  not  after." 

Statutes  of  limitation  are  founded  on  sound  policy.  They  are' 
statutes  of  repose,  and  should  not  be  evaded  by  a  forced  construction. 
The  possession  which  is  protected  by  them  must  be  adverse  and 
hostile  to  that  of  the  true  owner.  It  is  not  necessary  that  he  who 
claims  their  protection  should  have  a  good  title,  or  any  title  but  pos- 
session. A  wrongful  possession,  obtained  by  a  forcible  ouster  of  the 
lawful  owner,  will  amount  to  a  disseisin,  and  the  statute  will  protect 
the  disseisor.  One  who  enters  upon  a  vacant  possession,  claiming 
for  himself  upon  any  pretence  or  color  of  title,  is  equally  protected 
vdth  the  forcible  disseisor.  Statutes  of  limitation  would  be  of  little 
use  if  they  protected  those  only  who  could  otherwise  show  an  inde- 
feasible title  to  the  land.  Hence,  color  of  title,  even  under  a  void 
and  worthless  deed,  has  always  been  received  as  evidence  that  the 
person  in  possession  claims  for  himself,  and,  of  course,  adversely  to 
all  the  world.  A  person  in  possession  of  land,  clearing,  improving, 
and  building  on  it,  and  receiving  the  profits  to  his  own  use,  under  a 
claim  of  title,  is  not  bound  to  show  a  forcible  ouster  of  the  true 
owner,  in  order  to  evade  the  presumption  that  his  possession  is  not 
hostile  or  adverse  to  him.  Color  of  title  is  received  in  evidence  for 
the  purpose  of  showing  the  possession  to  be  adverse ;  and  it  is  diffi*  , 
cult  to  apprehend  why  evidence  offered,  and  competent  to  prove  that 
fact,  should  be  rejected  till  the  fact  is  otherwise  proven. 
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With  regard  to  the  five  years'  limitation,  vre  need  not  inquire 
whether  the  legislature  intended  that  the  action  should  be  barred 
where  the  purchaser  at  the  tax  sale  was  not  in  possession.  In  this 
case,  possession  for  more  than  five  years  by  the  purchaser  from  the 
collector  and  those  claiming  under  him,  was  proved.  In  order  to 
entitle  the  defendant  to  set  up  the  bar  of  this  statute, 
*  after  five  years  adverse  possession,  he  had  only  to  show  [  *  478  ] 
that  he  and  those  under  whom  he  claimed,  held  under  a 
deed  from  a  collector  of  the  revenue,  of  lands  sold  for  the  non-payment 
of  taxes.  He  was  not  bound  to  show  that  all  the  requisitions  of  the 
law  had  been  complied  with,  in  order  to  make  the  deed  a  valid  and 
indefeasible  conveyance  of  the  title.  If  the  court  should  require  such 
proof  before  a  defendant  could  have  the  benefit  of  this  law,  it  would 
require  him  to  show  that  he  had  no  need  of  the  protection  of  the 
statute  before  he  could  be  entitled  to  it.  Such  a  construction  would 
annul  the  act  sdtogether,  which  was  evidently  intended  to  save  the 
defendant  firom  the  difficulty,  after  such  a  length  of  time,  of  showing 
the  validity  of  his  tax  title.  The  case  of  Moore  v.  Brown,  11  How. 
424,  had  reference  to  a  deed  void  on  its  face,  and  the  consequence  of 
this  fact,  under  the  peculiar  statutes  of  Illinois;  it  furnishes  no 
authority  for  the  decision  of  the  court  below  in  the  present  case. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and  a 
venire  de  novo  ordered. 

18  H.  50, 187 ;  21  H.  881. 

The  United  States,  Plaintiffs  in  Error,  t;.-  Andrew  Hodge,  Jr., 

and  Levi  Pierce. 

13  H.  478. 

Under  the  8th  and  15th  sections  of  the  act  of  Jaly  2, 1836,  (5  Stats,  at  Large,  81,  82,)  trana- 
cripts  of  the  qaarterlj  returns  of  a  postmaster,  as  corrected  hj  the  auditor,  and  of  the  ac- 
counts based  thereon,  are  admissible  in  evidence  in  an  action  against  the  postmaster  and 
bis  sureties  on  his  official  bond,  though  credits  claimed  by  him  and  rejected,  do  not  appear 
in  such  accounts. 

The  case  is  stated  in  the  opinion  of  the  court 

Crittenden^  (attorney-general,)  for  the  plaintiffs. 

Johnson  and  Mayj  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  479  ] 

This  case  comes  before  us  upon  a  writ  of  error,  to  the 
sircuit  court  of  the  United  States  for  the  eastern  district  of  Loui- 
siana. 

The  plaintiffs  in  error  instituted  in  the  circuit  court  an  action  at 
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law  against  the  defendants,  to  recover  the  sum  of  twenty-five  thou- 
sand dollars,  the  penalty  of  a  bond  executed  by  those  defendants  witii 
W.  H.  Eer,  and  by  which  the  obligors  bound  themselves  jointly  and 
severally  for  the  faithful  performance  by  Ker,  of  the  duties  of  post> 
master  at  New  Orleans.  The  amount  claimed  by  the  United  States, 
upon  the  statement  of  the  account  of  the  postmaster,  at  the  treasury 
department,  was,  on  the  IStii  of  August,  1839,  $70,136.72,  nearly 
three  times  the  penalty  of  the  bond. 

This  cause  was  first  tried  in  the  circuit  court  in  February,  1843, 
when,  under  a  charge  from  the  judge,  the  jury  found  a  verdict  for 
the  defendants.  A  writ  of  error  was  sued  out  to  the  judgment  of 
the  court,  but  was  afterwards  dismissed  here  for  the  irregularity  that 
it  was  signed  by  the  derk  of  the  court  and  not  by  the  judge.  Vide 
3  How.  534.  Upon  a  new  writ  of  error,  the  case  was  brought  up  to 
this  court,  was  heard  upon  exceptions  to  the  rulings  of  the  judge, 
when  the  decision  of  tiie  circuit  court  was  reversed,  and  the  cause 
remanded  for  trial  upon  a  venire  facias  de  novo,    6  How.  279. 

In  pursuance  of  the  mandate  of  this  court,  the  cause  coming  on  to 
be  finally  heard  in  the  circuit  court  on  the  8th  of  May,  1851,  the 
judge  refused  to  allow  any  of  the  statements  of  the  accounts  with 
the  postmaster,  or  any  of  the  transcripts  from  the  post-office  depart- 
ment, relating  to  the  accounts  of  the  postmaster,  or  any  of  the 
monthly  returns  of  that  officer  which  were  offered  in  evidence  by  the 
plaintifi&  to  be  read  to  the  jury,  but  excluded  the  whole  of  them, 
whereupon  the  jury  found  a  verdict  for  the  defendants.  The 
[  *  480  ]  case  is  now  before  us  upon  exceptions  *to  the  rulings  of 
the  judge,  and  which  exceptions  are  as  follows :  — 

^  Be  it  remembered  that,  on  the  trial  of  this  case,  the  attorney  of 
the  United  States,  after  having  read  in  evidence  the  bond  sued  on, 
offered  in  evidence  the  following  certified  transcripts  of  statement  of 
accounts,  copies  of  quarterly  returns  of  W.  H.  Ker,  late  postmaster, 
and  of  the  other  papers  pertaining  to  the  account  of  the  said  post- 
master, hereto  annexed;  to  the  introduction  of  which,  as  evidence, 
the  defendants,  by  their  counsel,  objected,  and  the  court  sustained 
the  objection,  and  refused  to  allow  the  said  transcripts,  or  any  of 
them,  to  be  read  in  evidence  to  the  jury;  to  which  opinion  and  de- 
cision of  the  court,  in  excluding  said  evidence,  the  attorney  of  the 
United  States  excepts  and  prays  that  this  bill  of  exceptions  may  be 
signed,  sealed,  and  made  matter  of  record,  which  is  done  accordingly. 

<<Theo.  H.  Mo  Caleb,  U.  S.  Judge."    [seal.] 

By  consent  of  the  counsel  of  the  United  States,  the  court  here 
states  the  grounds  upon  which  it  rejected  the  transcripts  above  men- 
tioned as  follows :  — 
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^1.  That  the  said  statement  of  accounts,  between  the  United 
States  and  said  W.  H.  Ker  [were]  as  audited  and  adjusted  only,  and 
did  not  purport  to  contain  the  statement  of  credits  claimed  by  him, 
and  disallowed,  in  whole  or  in  part,  by  the  officers  of  the  government 

^2.  That  the  items  charged  to  the  said  W.  H.  Ker  in  said  accountSi 
prior  to  the  year  1836,  as  balances  of  quarterly  returns,  do  not  pur^ 
port  on  the  face  of  said  accounts  to  be  balances  acknowledged  by 
him,  nor  are  they  supported  by  any  proper  vouchers,  but  merely  pur* 
port  to  be  the  balances  of  said  quarterly  returns,  as  audited  and  ad- 
justed by  the  officers  of  the  government. 

^3.  That  the  quarterly  returns  were  not  the  basis  of  the  action, 
and  under  the  law  could  not  be  admitted  as  evidence  before  the  jury, 
except  as  vouchers  to  sustain  the  account,  (which)  having  been  re- 
jected by  the  court,  the  quarterly  returns  could  not  be  given  in  evi- 
dence without  it  Theo.  H.  Mg  Caleb,  U.  S.  Judge." 

In  order  to  test  the  accuracy  of  the  decision  by  which  the  compe- 
tency and  legal  effect  of  the  transcripts  were  passed  upon  by  the 
court,  and  by  which  they  were  ruled  out  at  the  trial,  some  reference 
will  be  proper  to  the  statutes  by  which  those  documents  have  been 
authorized  and  directed,  and  the  mode  of  their  application  prescribed 
in  the  prosecution  of  claims  on  behalf  of  the  government  By  the 
8th  section  of  the  act  of  congress  for  the  reorganization  of  the  post- 
office  department^  passed  on  the  2d  of  July,  1836,  {vide 
Stats,  at  haigej  voL  6,  p.  81,)  it  is  provided  •"that  there  [  *481  ] 
shall  be  appointed  by  the  President,  with  the  advice  and 
consent  of  the  senate,  an  auditor  of  the  treasury  for  the  post-office 
department,  whose  duty  it  shall  be  to  receive  all  accounts  arising  in 
said  department,  or  relative  thereto,  to  audit  and  settle  the  same,  and 
to  certify  their  balances  to  the  postmaster-general.  He  shall  keep 
and  preserve  all  accounts,  with  the  vouchers,  after  settlement;  he 
shall  promptly  report  to  the  postmaster-general  all  delinquencies  of 
postmasters  in  paying  over  the  proceeds  of  their  offices,  and  shall 
close  the  accounts  of  the  department  quarterly,  and  transmit  to  the 
secretary  of  the  treasury  quarterly  statements  of  the  receipts  and  ex* 
penditures.'* 

By  section  16,  of  the  same  statute,  vol  6,  p.  82,  it  is  further  pro- 
vided :  "  That  copies  of  the  qusurterly  returns  of  postmasters,  and  of 
any  papers  pertaining  to  the  accounts  in  the  office  of  the  auditor  for 
the  post-office  department,  certified  by  him  under  his  seal  of  office, 
shall  be  admitted  as  evidence  in  the  courts  of  the  United  States ;  and 
in  every  case  of  delinquency  of  any  postmaster  or  contractor,  in  which 
suit  may  be  brought,  the  said  auditor  shall  forward  to  the  attorney  of 
the  United  States,  certified  copies  of  all  papers  in  his  office  tending 

61^ 
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to  sustain  the  claim ;  and  in  every  such  case  a  statement  of  the  ac- 
count certified  as  aforesaid,  shall  be  admitted  as  evidence ;  and  the 
court  trying  the  cause  shall  be  thereupon  authorized  to  give  judg- 
ment and  award  execution,  subject  to  the  provisions  of  the  38th  sec- 
tion of  the  act  to  reduce  into  one  the  several  acts  establishing  the 
post-office  department,  approved  March  3, 1825."  '  The  38th  section 
of  the  act  of  1825,  here  referred  to,  relates  exclusively  to  the  condi- 
tions on  which  the  court  may  grant  a  continuance  to  defendants,  be- 
yond the  return  term,  in  suits  against  them.  The  15th  section  of  the 
act  of  1836,  goes  on  further  to  declare  :  <^  That  no  claim  for  a  credit 
shall  be  allowed  upon  the  trial,  but  such  as  shall  have  been  presented 
to  the  said  auditor,  and  by  him  disallowed  in  whole  or  in  part,  unless 
it  shall  be  proved  to  the  satisfaction  of  the  court  that  the  defendant 
is  at  the  time  of  the  trial  in  possession  of  vouchers  not  before  in  his 
power  to  procure,  and  that  he  was  prevented  from  exhibiting  to  the 
said  auditor  by  some  unavoidable  accident." 

In  the  case  before  us  there  were  exhibited,  on  the  trial  below,  two 
general  accounts  or  transcripts  from  the  auditor  for  the  post-office  de- 
partment with  the  postmaster  Ker.  By  the  former  of  these  accounts, 
the  balance  against  the  postmaster  was  stated  at  $93,347.78 ;  by  the 
latter,  the  balance  was  reduced  to  the  sum  of  $70,126.96.  The  dif- 
ference in  these  amounts  is  explained  by  the  facts,  that  at  the  time 

at  which  the  first  statement  was  made,  the  postmaster  had 
[  *  482  ]  failed  to  make  his  quarterly  returns  as  *  required  by  law, 

from  the  1st  of  July  to  the  15th  of  November,  1839,  and  in 
consequence  of  that  failure  had  been  charged,  in  pursuance  of  the 
32d  section  of  the  act  of  congress  of  1825,  with  double  the  estimated 
amount  of  postages  receivable  during  that  interval.  Subsequently 
to  this  statement,  the  postmaster  having  rendered  his  account  for  the 
interval  above  mentioned,  the  actual  amount  due  from  him  was 
charged  against  him  in  lieu  of  the  duplicated  estimate  of  receipts, 
and  the  balance  against  him  thereby  reduced  to  the  sum  of  $70,126.96. 
The  iaranscript  of  the  s&tement  thus  corrected,  was  certified  to  the 
circuit  court  on  the  11th  of  May,  1842,  before  the  trial  of  the  cause. 
In  addition  to  these  general  Isranscripts,  there  were  certified  by  the 
auditor,  and  tendered  in  evidence  by  the  United  States,  copies  of  the 
quarterly  accounts  or  returns  rendered  by  the  postmaster  from  the 
quarter  ending  on  the  30th  of  September,  1836,  before  the  execution 
of  his  official  bond  sued  on,  up  to  the  period  of  his  removal ;  and  on 
each  of  these  quarterly  returns  or  accounts,  the  corrections  or  disal- 
lowances are  noted.  Proof  is  found  in  the  record  of  notice  to  the 
postmaster  of  all  these  corrections  in  his  returns,  and  the  balances 
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claimed  on  eaqji  of  these  returns  as  corrected,  were  afterwards  car- 
ried into  the  auditor's  general  statements,  of  which  transcripts  were 
furnished  and  offered  in  evidence  at  the  trial.  It  would  seem  diffi- 
cult to  discover  a  plausible  reason  for  the  exclusion  by  the  judge  at 
circuit  of  the  transcripts  offered  in  evidence,  as  incompetent  or  irrel- 
evant to  the  issue  before  him,  and  equally  so  to  reconcile  the  reason 
assigned  by  his  honor  with  the  conclusion  to  which  it  has  led  him. 
In  the  first  place,  the  language  of  the  act  of  congress  is  express  and 
imperative,  that  the  ^<  auditor  of  the  treasury  for  the  post-office  de- 
partment shall  receive  all  accounts  arising  in  the  department  relative 
thereto,  and  audit  and  settle  the  same,  and  certify  their  balances  to 
the  postmaster-generaL''  Tide  section  8  of  the  act  of  1836.  And 
agedn,  section  15  of  the  same  act :  ^'  In  every  case  of  delinquency 
of  any  postmaster  or  contractor  in  which  suit  may  be  brought,  the 
said  auditor  shall  forward  US  the  attorney  of  the  United  States,  certi- 
fied copies  of  all  papers  in  his  office  tending  to  sustain  the  claim ;  and 
in  every  such  case,  a  statement  of  the  account,  certified  as  aforesaid, 
shall  be  admitted  as  evidence ;  and  the  court  trying  the  cause  shall  be 
thereupon  authorized  to  give  judgment  and  award  execution,"  &c. 
The  competency  of  a  statement  by  the  auditor,  of  all  or  any  accounts 
with  postmasters  and  contractors  in  suits  against  them,  cannot,  then, 
be  questioned;  the  accuracy  of  such  statements  as  to  detail,  is.  a 
wholly  different  matter,  and  is  to  be  questioned  or  contested 
in  the  mode  prescribed  by  other  provisions  of  the  *  statute.  [  *  483  ] 
The  only  qualification  ever  made  of  the  principle  above  laid 
down,  if  indeed  it  can  be  properly  considered  a  qualification,  is  to  be 
found  in  the  decisions  of  this  court  in  the  cases  of  The  United  States 
V.  Buford,  3  Pet  29,  and  of  The  United  States  v.  Jones,  8  Pet  375, 
in  which  it  has  been  ruled  that  transcripts  firom  the  iareasury  should 
not  amount  to  proof  of  facts,  not  coming  within  the  regular  relation 
existing  between  the  department  and  persons  with  respect  to  whom 
such  facts  may  have  transpired ;  but  this  exception  or  qualification 
cannot  apply  to  transactions  falling  strictly  within  the  relation  sub- 
sisting between  the  government  and  its  agents,  or  rather  it  goes  to 
affirm  the  operation  of  the  statute  in  reference  to  such  transactions. 
The  utmost  latitude  which  could  be  given  to  the  decisions  above 
mentioned,  could  not  extend  them  to  the  entire  character  of  the 
transcripts  certified  from  the  department  as  evidence,  but  must  limit 
their  effect  to  any  portions  or  items  of  those  transcripts  which  should 
be  irregular,  and  not  within  the  language  or  import  of  the  statute, 
nor  within  the  regular  operations  of  the  department 

The  first  reason  assigned  by  the  judge  below  for  excluding  the  en- 
tire transcripts  is,  that  they  were  presented  as  accounts  between  the 
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TJnited  States  and  the  postmaster  Ker,  as  audited  an4  adjusted  only 
and  did  not  purport  to  contain  the  statement  of  credits  claimed  by 
him,  and  disallowed  in  whole  or  in  part  by  the  officers  of  government. 
The  obvious  answer  to  this  objection  is,  that  the  omission  complained 
of  did  not  render  those  documents  any  the  less  transcripts,  certified 
by  the  officer,  nor  destroy  their  competency  as  evidence  under  the 
statute.  The  x)bjection,  if  it  comprise  either  force  or  plausibility,  is 
one  strictly  applicable  to  the  completeness  or  sufficiency  of  the  doc- 
uments offered,  and  not  to  their  competency  or  legality.  An  objec- 
tion to  the  transcripts  from  the  department,  founded  on  the  facts  that 
they  are  only  a  statement  and  adjustment  of  the  accounts  between 
the  United  States  and  the  postmaster,  without  containing  the  credits 
claimed  and  disallowed,  is  precisely  an  objection  based  upon  the  con* 
formity  of  those  documents  with  the  law ;  for,  by  the  8th  section  of 
the  act  of  1836,  the  auditor  is  directed  to  receive  all  accounts  arising 
in  the  department  or  relative  thereto,  to  audit  and  settle  the  same,  and 
to  certify  the  balances  therein  to  'the  postmaster-general  —  and  we 
may  seek  in  vain  for  any  provision  in  the  statute  which  prescribes  a 
particular  form  of  stating  the  accounts  or  directing  a  list  of  the  items 
not  admitted  by  the  department,  but  rejected  as  illegal,  to  be  made 
parts  of  that  general  account,  or  transcript  A  different  proceeding 
would  seem  to  have  been  the  contemplation  of  the  legislature,  if  we 
can  gather  its  intention  from  the  mode  pointed  out  for  pre- 
[  *  484  ]  ferring  *'  and  establishing'  credits,  which,  if  denied  and  re- 
jected by  the  government,  it  would  seem  strange  to  require 
should,  by  the  act  of  that  government  which  denied  their  existence, 
be  held  forth  as  a  part  of  its  own  view  of  the  transaction.  But,  as 
already  observed,  the  reason  assigned  by  the  judge  of  the  circuit 
court  for  ruling  out  the  transcripts,  is  one  which  could  apply,  in  any 
view,  only  to  the  sufficiency  or  strength  of  the  proof,  and  not  to  the 
competency  or  relevancy  thereof  That  reason,  too,  is  directly  in 
conffict  with  the  ISth  section  of  the  act  of  1836,  which  explicitly  de- 
clares, irrespective  of  their  force  or  efficiency :  "  That  copies  of  the 
quarterly  returns  of  postmasters,  and  of  any  papers  pertaining  to  the 
accounts  in  the  office  of  the  auditor  of  the  post-office  department, 
certified  by  him  under  the  seal  of  his  office,  shall  be  admitted  as  evi- 
dence in  the  courts  of  the  United  States ;  and  in  every  case  of  delin- 
quency by  any  postmaster  or  contractor,  in  which  suits  may  be 
brought,  the  said  auditor  shall  forward  to  the  attorney  of  the  United 
States,  certified  copies  of  all  papers  in  his  office,  tending  to  sustain 
the  claim,  and  in  every  such  case  a  statement  of  the  account,  certi- 
fied as  aforesaid,  shall  be  admitted  as  evidence."  Under  this  ample 
provision  of  the  statute,  not  only  the  statements  of  accounts,  but 
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certified  copies  of  every  paper  in  the  department  pertaining  to  such  ao- 
counts,arc  made  competent  evidence  in  the  courts  of  the  United  States. 

It  will  be  observed,  in  this  case,  that  in  the  certified  transcripts  firom 
the  department,  every  credit  allowed  to  the  postmaster  upon  the  set- 
tlement of  his  account  is  given,  and  appe€u:s  upon  the  face  of  the 
transcripts,  so  that  the  defendants  have  received  the  full  benefit  of 
all  such  credits ;  and  indeed  the  opinion  of  the  judge  below  is  not 
founded  on  the  withholding  of  any  of  these  credits  from  the  post- 
master, but  it  rests  exclusively  upon  the  fact  of  the  absence  firom  the 
face  of  the  transcripts  or  general  accounts  of  the  alleged  credits, 
whose  correctness,  or  legal  existence  even,  was  denied  by  the  govern- 
ment, but  which  the  defendant  was  still  at  liberty  to  assert  in  the 
mode  prescribed  by  the  statute.  What  obligation  there  could  be 
upon  the  government  to  embody  and  to  present  to  the  court  claims 
whose  existence  it  repudiated  and  denied,  we  are  unable  to  perceive. 
The  language  of  the  statute  contains  no  such  requisition,  and  none 
such  appears  to  fall  within  the  meaning  or  objects  of  the  law.  Upon 
each  of  the  quarterly  returns  of  the  postmaster,  the  corrections  made 
at  the  department  are  noted  in  a  separate  column,  annexed  thereto 
for  the  sole  purpose  of  inserting  those  corrections ;  the  balances,  as 
corrected,  were  thence  transferred  to  the  general  accounts  or  trans- 
cripts, and  the  postmaster  was  informed  of  the  corrections 
made,  with  the  view  to  his  sustaining  the  rejected  *  items  [  *  485  ] 
by  proofs,  if  in  his  power  to  do  so.  The  quarterly  returns 
themselves  remaining  as.  to  all  the  items  they  contained,  precisely  as 
made  by  the  postmaster  himself. 

The  question  of  the  admissibility  and  competency  of  transcripts 
like  those  ruled  out  by  the  judge  in  the  court  beloi?^',  has,  in  several 
instances,  received  the  examination  of  this  court,  and  their  competency 
and  legality  as  evidence,  in  cases  like  the  present,  have  been  estab- 
lished upon  the  fullest  consideratioiL  In  the  case  of  Hoyt  v.  The 
United  States,  10  How.  109,  this  question  was  raised,  and  in  the 
investigation  of  it  by  this  court,  the  cases  of  The  United  States  v. 
Buford,  3  Pet  29 ;  The  United  States  v.  Jones,  8  Pet.  376 ;  and  The 
United  States  v.  Eckford's  Executors,  1  How.  250,  were  all  examined 
and  compared.  It  is  true  that  the  cases  above  mentioned  did  not  arise 
upon  the  statute  regulating  the  post-office  department,  but  they  in- 
volved the  construction  of  the  act  of  March  3, 1797,  the  import  of  which, 
and  indeed  the  language  thereof,  mutatis  mutandis^  are  identical  with 
those  of  the  act  of  1836,  regulating  the  post-office  department.  Vide 
1  Stats,  at  Large,  512.  In  the  case  of  Hoyt  v.  The  United  States, 
the  law  is  thus  expounded  by  this  court :  <<  The  counsel  for  the  plain- 
tiSb^  (The  United  States,)  in  the  court  below,  produced  on  the  trial 
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four  treasury  transcripts,  containing  a  statement  of  the  accounts  of 
the  plaintiff  in  error  with  the  government,  for  the  whole  period  of  his 
term,  and  which  resulted  in  the  balance  above  stated.  These  tran- 
scripts  were  objected  to  as  not  competent  evidence  against  the  de- 
fendant of  the  balance  therein  found  due,  within  the  meaning  of  the 
act  of  congress  providing  for  this  species  of  proof.  The  second  sec- 
tion of  the  act  provides  that  in  every  case  of  delinquency  where  a  suit 
has  been  brought,  a  transcript  from  the  books  and  proceedings  of  the 
treasury,  certified  by  the  register  and  authenticated  under  the  seal  of 
the  department,  shall  be  admitted  as  evidence,  upon  which  the  court 
is  authorized  to  give  judgment."  This  court  further  proceeds :  "  In 
the  case  before  us,  the  several  items  of  account  in  the  transcripts  arise 
out  of  the  of&cial  transactions  of  the  defendant  as  collector,  vnth  tiie 
treasury  department,  and  were  founded  upon  his  quarterly  returns 
and  other  accounts  rendered  in  pursuance  of  law  and  the  instructions 
of  the  treasury.  They  were  substantial  copies  of  these  quarterly  re- 
turns revised  and  corrected  by  the  accounting  officer,  as  they  were 
received,  and  with  copies  of  which  the  defendant  had  been  furnished, 
in  the  usual  course  of  the  department ;  they  present  a  mutual  account 
of  debit  and  credit  arising  out  of  the  official  dealings  with  the  gov- 
ernment in  the  collection  of  the  revenue.  We  can  hardly  conceive 
of  a  case,  therefore,  coming  more  directly  within  the  act  of  congress 

as  expounded  by  the  cases  referred  to."  The  court  then 
[  *486  ]  deduces  the  *  following  conclusions:  "As  a  general  rule, 

therefore,  every  item  of  the  account  that  can  be  the  subject 
of  litigation  at  the  trial  on  the  production  of  a  transcrq)t,  must  have 
been  a  matter  of  dispute  at  the  treasury  department,  and  of  course 
presenting  nothing  new  or  unexpected  to  the  parties.  The  court  is 
of  opinion,  therefore,  that  the  several  iareasury  transcripts  offered  in 
evidence  were  properly  admitted."  We  think,  therefore,  that  the  ob- 
jection of  the  judge  of  the  court  below  to  the  transcript  offered  in 
evidence,  namely,  that  it  did  not  contain  on  its  face,  as  credits,  items 
which  were  never  admitted  as  credits,  but  were  denied  and  rejected 
as  such,  was  justified  neither  by  the  statute,  nor  by  reason  nor  cus- 
tom, in  the  statement  of  accounts. 

The  second  cause  assigned  by  the  judge  below  for  his  rejection  of 
the  transcripts  firom  the  jury,  is  likewise  one  which  applies,  if  at  all, 
to  the  accuracy  of  the  items  in  the  account,  and  not  to  the  compe- 
tency of  the  entire  transcripts  as  documents  certified  and  attested  in 
the  mode  prescribed  by  the  act  of  congress.  The  objection  on  the 
part  of  the  judge,  if  it  can  be  apprehended,  seems  to  be  this :  that  the 
quarterly  returns  of  the  postmaster  entering  into,  and  forming  parts 
of  the  general  transcripts,  having  been  corrected  at  the  department. 
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the  balances  produced  by  such  corrections  cannot  be  regarded  as  the 
acknowledged  amounts  due  by  the  postmaster,  but,  on  the  contrary, 
are  the  balances  stated  as  due  on  said  qucurterly  returns  as  audited 
and  adjusted  by  the  officers  of  the  government.  As  we  have  already 
said,  this  objection  applies  entirely  to  the  correctness  of  the  items 
contained  in  the  general  account  as  stated,  and  cannot  change  the 
character  of  the  transcripts  as  certified  statements  of  the  accounts 
audited  and  adjusted  at  the  department,  and  as  directed  to  be  certified 
by  the  provisions  of  the  statute.  Moreover,  these  quarterly  returns, 
which,  so  far  as  they  go,  are  certainly  admissions  of  the  postmaster, 
are  in  nowise  changed  or  affected,  except  by  the  disallowance  of  par- 
ticular items,  and  by  that  very  disallowance  the  officer  is  put  in  the 
position,  and  notified  to  sustain,  if  he  can,  his  claims  by  legal  proof. 
K  he  fail  to  do  this,  it  can  certainly  furnish  no  reason  why  every  other 
item  of  indebtment  admitted  to  be  correct  by  both  parties,  should  be 
withheld.  We  can  perceive,  then,  no  force  in  the  second  cause 
assigned  by  the  judge  below  for  the  rejection  of  the  transcripts. 

The  third  cause  assigned  by  the  judge  for  rejecting  the  evidence 
tendered  by  the  plaintiffs,  has  less  of  plausibility  to  sustain  it  than 
either  which  precedes  it;  and  maybe  disposed  of  in  a  few  words. 
This  last  cause  begins  with  the  affirmation,  that  the  quarterly  returns 
were  not  the  basis  of  the  action ;  next  it  asserts  that  these  returns 
could  not,  under  the  law,  be  admitted  as  evidence  to  the 
jury,  except  as  vouchers  to  sustain  the  account,  *and  then  [  *487  ] 
the  conclusion  attempted  from  these  positions  is,  that  the 
account  being  rejected  by  the  court,  the  quarterly  returns  could  not 
be  given  in  evidence  without  it.  A  somewhat  curious  example  of 
assumption  is  given  in  this  argument  of  the  court,  and  of  deduc- 
tion in  the  conclusion  as  drawn  therefirom.  In  the  first  place,  it  may 
be  observed  that  neither  the  transcripts  nor  the  quarterly  returns,  cer- 
tified from  the  department,  constituted,  properly  speaking,  the  basis 
of  the  action  against  the  defendants — that -basis  is  found  in  the; 
official  bond  of  the  postmaster  and  his  sureties,  and  in  the  acts  or 
delinquencies  of  the  officer.  The  proof  of  those  delinquencies  con- 
sisted in  part,  as  ordered  by  the  statute,  of  the  general  transcripts,  and 
of  the  quarterly  returns  certified  and  attested  as  that  statute  directed ; 
they  were  both  made  evidence,  and  ought  to  have  been  so  received,  to 
avail  as  far  as  they  regularly  and  properly  might  upon  the  issue  made 
between  the  government  and  the  defendants.  They  both  came  within 
the  literal  descriptions  in  the  statute,  of  the  "  copies  of  quarterly  re- 
turns of  postmasters,  and  of  any  papers  pertaining  to  the  accounts 
in  the  office  of  the  auditor  of  the  post-office  department,  which,  when 
certified  by  him  under  his  seal  of  office,  shall  be  admitted  in  evidence 
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in  the  courts  of  the  United  States."  But  the  trenchant  argament  of 
the  court  below  is  simply  this :  I  have  cut  off  a  portion  of  this  statu* 
tory  evidence,  by  the  former  part  of  my  opinion,  the  residue  shall  be 
subjected  to  a  like  operation.  We  think  that  the  decision  of  the  cir- 
cuit court,  as  a  whole,  and  in  the  detail,  as  set  forth  by  that  court,  is 
erroneous,  and  should  be,  as  the  same  is  hereby,  reversed ;  and  we  do 
remand  this  cause  to  the  circuit  court  to  be  again  tried,  subject  to  the 
principles  laid  down  in  tills  opinion* 


Cornelius  W.  Lawrence,  Plaintiff  in  Error,  v,  John  Caswell  and 

Solomon  T.  Caswell. 

13  H.  488. 

Under  the  tarilF  act  of  Jalj  30,  1846,  (9  Stats,  at  Large,  42,)  only  the  quantity  of  brandy 
imported,  not  that  shown  by  the  invoices,  is  dutiable  ;  but  as  this  act  lays  opon  it  an  od 
valorem  dnty,  the  allowance  for  leakage  of  two  per  centum  of  the  quantity  ganged,  cannot 
be  made  under  the  59th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Laige,  672,) 
because  that  law  applied  only  to  liquors  subject  to  duty  by  the  gallon. 

The  case  is  stated  in  the  opinion  of  the  court. 

Crittenden^  (attorney-general,)  for  the  plaintiffl 

Butler i  contra. 

[  *  495  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  defendants  in  errcv 
against  the  collector  of  the  port  of  New  York,  to  recover  certain 
sums  of  money  alleged  to  have  been  illegally  exacted  as  duties. 

The  defendants  in  error  are  merchants  of  New  York,  and  imported 
a  large  quantity  of  brandy  in  the  years  1847  and  1848,  which  were 
deposited  in  the  public  stores,  under  the  warehouseing  act  of  1846.' 
Upon  gauging  these  several  importations,  at  the  time  of  theur  arrival, 
the  contents  were  found  to  be  less  than  the  quantity  stated  in  the 
several  invoices. 

As  the  brandy  was  from  time  to  time  withdrawn  by  the  importers, 
the  collector  demanded  the  duty  of  one  hundred  per  cent,  ad  valorem 
upon  the  whole  invoice  quantity,  and  it  was  paid  by  the  importers 
under  protest 

The  importers  claimed  in  their  protest  that  the  duties  should  be 

computed  upon  the   actual   contents,   as  shown  by  the  ganger's 

returns,  after  deducting  two  per  cent,  from  such  contents.     And  the 

court  was  of  opinion,  and  so  directed  the  jury,  that  this  vi^as 

[  *  496  ]  *the  correct  mode  of  ascertaining  the  duties ;  and  a  verdict 

was   accordingly   rendered  and   judgment  given  for  the 

^  9  Stats,  at  Large,  53. 
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amount  overcharged.     This  writ  of  error  is  brought  to  revise  that 
judgment 

Two  questions  arise  in  the  case :  1st,  whether  the  duty  ought  to 
be  computed  on  the  quantity  stated  in  the  invoices,  or  on  the  con- 
tents as  ascertained  by  the  ganger's  returns ;  and  2dly,  whether  the 
two  per  cent,  ought  to  have  been  deducted  for  leakage. 

As  relates  to  the  first  question,  it  is  substantially  the  same  with 
that  decided  by  the  court  in  the  case  of  Marriott  v,  Brune,  9  How^. 
619.  The  duty  of  one  hundred  per  cent,  tul  valarem  was  chargeable 
on  the  quantity  of  brandy  actually  imported,  and  not  on  the  contents 
stated  in  the  invoices.  This  overcharge  was  therefore  illegally 
exacted,  and  the  defendants  in  error  were  entitled  to  recover  back 
the  amount.  The  judgment  of  the  circuit  court  is  in  this  respect 
correct. 

But  it  is  proper  to  say,  in  order  that  the  opinion  of  the  court  may 
not  be  misunderstood,  that  when  we  speak  of  duties  illegally  exacted, 
the  court  mean  to  confine  the  opinion  to  cases  like  the  present,  in 
which  the  duty  demanded  was  paid  under  protest,  stating  specially 
the  ground  of  objection.  Where  no  such  protest  is  made,  the  duties 
are  not  illegally  exacted  in  the  legal  sense  of  the  term.  For  the  law 
has  confided  to  the  secretary  of  the  treasury  the  power  of  deciding  in 
the  first  instance  upon  the  amount  of  duties  due  on  the  importation. 
And  if  the  party  acquiesces,  and  does  not  by  his  protest  appeal  to  the 
judicial  tribunals,  the  duty  paid  is  not  illegally  exacted,  but  is  paid 
in  obedience  to  the  decision  of  the  tribunal  to  which  the  law  has 
confided  the  power  of  deciding  the  question. 

Money  is  often  paid  under  the  decision  of  an  inferior  court,  without 
appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in  some 
other  case,  in  a  higher  and  superior  court,  determined  to  have  been 
an  erroneous  construction.  But  money  thus  paid  is  not  illegally 
exacted.  Nor  are  duties  illegally  exacted  where  they  are  paid  under 
the  decision  of  the  collector,  sanctioned  by  the  secretary  of  the 
treasury,  and  without  appealing  from  that  decision  to  the  judicial 
tribunals  by  a  proper  and  legal  protest.  Nor  are  they  within  the 
principle  decided  by  the  court  in  the  case  before  us. 

We  proceed  to  the  second  point —  that  is,  to  the  claim  of  a  further 
deduction  of  two  per  cent. 

The  revenue  collection  act  of  1799,  c.  22,  §  59,  under  which  it  is 
claimed,  provides :  <<  That  there  shall  be  an  allowance  of  two  percent 
for  leakage  on  the  quantity  which  shall  appear  by  the  gauge  to  be  con 
tained  in  any  cask  of  liquors  subject  to  duty  by  the  gallon." 

At  the  time  this  law  passed,  brandy  and  sundry  kinds  of  [  *  497  ] 
wine  were  subject  to  a  specific  duty  upon  the  gallon ;  but 
VOL.  XIX.  52 
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various  other  wines  were  charged  with  an  ad  valorem  duty,  not  to 
exceed  in  amount  a  certain  rate  per  gallon,  specified  in  the  law.  And 
as  the  two  per  cent,  deduction  was  made  to  depend  on  the  character 
of  the  duty,  and  not  upon  the  nature  of  the  liquor  imported,  the 
brandy  and  wines  which  then  paid  a  duty  by  the  gallon,  were  en- 
titled to  it — but  the  wines  which  paid  an  ad  valorem  duty  were  not 
entitled.  The  right  to  the  allowance  did  not  depend  upon  the  fiact 
that  the  irnportation  consisted  of  brandy  or  wines  of  a  particular 
description,  but  upon  the  duty  to  which  the  article  was  subject.  If 
it  was  charged  by  the  gallon,  this  deduction  was  to  be  made,  but 
otherwise  if  charged  ad  valorem.  Afterwards,  by  the  act  of  May  13, 
1800,^  the  ad  valorem  duties,  which  were  before  charged  on  certain 
kinds  of  wine,  were  changed  to  specific  duties ;  and  all  wines  were 
charged  with  duty  by  the  gallon.  And  from  the  passage  of  this  act 
until  the  act  of  1846,  all  importations  of  liquors  of  any  description 
paid  a  specific  duty.  This  will  account  for  the  usage  in  the  custom- 
house to  allow  the  deduction  on  all  liquors,  as  stated  in  the  record. 
For,  when  the  ad  valorem  duty  on  certain  wines  was  changed  to  a 
duty  by  the  gallon,  these  wines,  like  brandy  and  oth^  wines,  came 
within  the  provision  in  the  act  of  1799,  and  consequently  were  en- 
titled to  the  two  per  cent  deduction. 

So,  also,  when  the  act  of  1846,  changed  the  duty  upon  brandy 
from  a  specific  one  upon  the  gallon,  to  a  duty  ad  valorem^  it  was  no 
longer  within  the  provision  of  the  act  of  1799,  and  consequently  no 
longer  entitled  to  the  deduction  of  two  per  cent.  The  provision  in 
the  act  of  1799  is  not  repealed ;  but  brandy  is  not  now  within  ity 
because  it  is  not  subject  to  a  duty  by  the  gallon. 

It  is  said  there  is  the  same  reason  for  allowing  this  deduction  for 
loss  by  leakage,  whether  the  duty  is  ad  valorem  or  specific ;  and  that 
it  would  be  unjust  to  make  any  discrimination  between  them.  But, 
without  stopping  to  inquire  whether  this  argument  is  well  founded 
or  not,  or  whether  sufficient  reasons  may  not  be  assigned  for  the 
difference,  it  is  sufficient  for  the  court  to  say,  that  the  law  makes  the 
distinction.  And  it  is  not  within  the  province  of  the  treasury  depart- 
ment or  the  court  to  decide  upon  the  reasonableness  or  unreasonable- 
ness of  a  tariff  which  it  is  evident  congress  intended  to  impose.  The 
words  of  the  law  are  plain.  And,  since  brandies  do  not  pay  a  duty 
by  the  gallon,  they  are  not  entitled  to  the  deduction  of  two  per  cent. 

The  judgment  of  the  circuit  court  must,  therefore,  be  reversed,  with 
Dosts,  and  a  mandate  issued  directing  it  to  proceed  to  judgmen 
upon  the  principles  stated  in  this  opinion. 

24  H.  508 ;  7  Wal.  122. 


1  2  Stats,  at  Large,  84. 


DECEMBER  TERM,  1851.  615 

Jecker  0.  Montgomeiy.    13  H. 

Juan  Bautista  Jecksr,  Luis  Jecker,  Thomas  de  la  Torre,  Geidero 
DE  LA  Torre,  and  Jose  E.  Fernandez,  Merchants,  trading  under 
the  Name  and  Style  of  Jecker,  Torre  and  Company,  Appellants, 
1;.  John  B.  Montgomery. —  And  John  B.  Montgomery,  Appellant, 
V.  Juan  Bautista  Jecker,  Luis  Jecker,  Thomas  de  la  Torrb, 
Geidero  de  la  Torre,  and  Jose  E.  Fernandez,  Merchants, 
trading  under  the  Name  and  Style  of  Jecker,  Torre  and  Company. 

13  H.  498. 

Neither  the  President,  nor  any  inferior  execntive  officer,  can  establish  a  coart  of  prize,  com 
petent  to  take  Jnrisdiction  of  a  case  of  capture  ^vre  heili. 

Though  it  is  the  daty  of  the  captor,  under  the  laws  of  nations  affirmed  by  the  act  of  congrese, 
to  send  in  captored  property  for  adjudication  by  a  court  of  his  own  country,  having  com- 
petent jurisdiction,  yet  he  may  be  excused,  by  imperatiTO  circumstances,  for  making  a  sale 
of  such  property,  and  afterwards  seasonably  subjecting  the  proceeds  to  the  jurisdiction  of 
a  proper  court  of  prize. 

The  orders  of  the  commander  in  chief,  not  to  weaken  his  force  by  detaching  an  officer  and 
crew  for  the  prize ;  or  his  own  deliberate  and  honest  judgment,  exercised  in  reference  to 
all  the  circamstances,  that  the  public  service  does  not  permit  him  to  make  such  detach- 
ment, will  excuse  the  captor  from  sending  in  his  prize  for  adjudication. 

If  no  sufficient  excuse  appear,  or  if  the  captor  have  unreasonably  delayed  to  bring  the  qnes 
tion  of  prize  or  no  prize  to  an  adjudication,  the  court  may  refuse  to  proceed  to  an  adjudi- 
cation,  and  may  award  restitution,  with  or  without  damages,  upon  the  ground  of  forfeiture 
of  rights  by  the  captor,  although  his  seizure  was  originally  lawful. 

80  if  the  captor  should  neglect  to  proceed  at  all,  the  court  may,  upon  a  libel  filed  by  the 
owner,  for  a  marine  trespass,  grant  a  monition  to  proceed  to  adjudication  in  a  court  of 
prize,  or  refuse  it,  and  at  once  award  damages. 

In  this  case,  the  captor  was  held  to  have  forfeited  no  rights,  and  an  order  to  proceed  in  a 
court  of  prize,  within  whose  jurisdiction  were  the  proceeds  of  the  sale  of  the  property*  waa 
directed  to  be  made  by  the  circuit  court. 

The  case  is  stated  in  the  opinion  of  the  court 

Coze  and  Nelson^  for  the  appellants. 
Key  and  Johnson^  contriL 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •612  ] 

This  case  arises  upon  the  capture  of  the  ship  Admittance 
during  the  late  war  with  Mexico,  by  the  United  States  sloop  of  war 
Portsmouth,  commanded  by  Captain  Montgomery. 

The  Admittance  was  an  American  vessel,  and  after  war  was  de- 
clared, sailed  from  New  Orleans  with  a  valuable  cargo,  shipped  at 
that  place.  She  cleared  out  for  Honolulu,  in  the  Sandwich  Islands ; 
and  was  found  by  The  Portsmouth  at  Saint  Jose,  on  the  coast  of 
California,  trading,  as  it  is  alleged,  with  the  enemy. 

Before  this  capture  was  made,  a  prize  court  had  been  established 
at  Montcey,  in  California,  by  the  military  officer,  exercising  the  func- 


616         SUPREME   COURT  OF  THE  UNITED  STATES. 


Jecker  v.  Hontgomoiy.    13  H. 


tions  of  governor  of  that  province,  which  had  been  taken  possession 
of  by  the  American  forces.  A  chaplain,  belonging  to  one  of  the 
ships  of  war  on  that  station,  was  appointed  Alcalde  of  Monterey, 
and  authorized  to  exercise  admiralty  jurisdiction  in  cases  of  capture. 
The  court  was  established  at  the  request  of  Commodore  Biddle,  the 
naval  commander  on  that  station,  and  sanctioned  by  the  President 
of  the  United  States,  upon  the  ground  that  prize  crews  could  not  be 
spared  from  the  squadron  to  bring  captured  vessels  into  a  port  of  the 
United  States.  And  the  officers  of  the  squadron  were  ordered  to 
carry  their  prizes  to  Monterey,  and  libel  them  for  condemnation  in 
the  court  above  mentioned,  instead  of  sending  them  to  the  United 
States. 

In  pursuance  of  this  order,  The  Admittance  was  carried  to  Mon- 
terey, and  condemned  by  the  court  as  lawful  prize ;  and  the  vessel 
and  cargo  sold  under  this  sentence.  The  seizure  at  Saint 
[  *  513  ]  •Jose  was  made  on  the  7th  of  April,  1847,  and  the  ship 
and  cargo  condemned  on  the  Ist  of  June,  in  the  same 
year. 

The  order  of  the  President,  authorizing  the  establishment  of  the 
court,  required  that  the  proceeds,  arising  from  the  sale  of  prizes, 
should  not  be  distributed,  until  a  copy  of  the  record  was  sent  to  tiie 
navy  department,  and  orders  in  relation  to  the  prize-money  received 
from  the  secretary.  No  order  appears  to  have  been  given  in  this 
case,  and  it  would  be  presumed,  from  the  pleadings,  that  it  is  still  in 
the  custody  of  the  commander  of  The  Portsmouth.  It  has,  however, 
been  stated  in  the  argument,  and  we  understand  is  admitted,  that  the 
money  was  sent  to  the  United  States,  and  placed  in  the  custody  of 
the  treasury  department,  where  it  still  remains.  But  it  is  not  material 
in  this  case  to  inquire,  whether  it  is  still  in  possession  of  Captain 
Montgomery,  or  in  the  custody  of  the  secretary  of  the  treasury.  It 
could  not,  in  either  case,  affect  the  decision.  This  is  the  case  as  it 
appears  on  the  record,  and  admissions  in  the  argument.  It  comes 
before  the  court  on  the  following  pleadings. 

The  claimants,  on  the  6th  of  June,  1848,  filed  a  libel  in  the  ad- 
miralty court  for  the  District  of  Columbia,  against  the  captor,  stating 
that  they  were  the  owners  of  the  cargo  of  The  Admittance ;  that 
they  were  subjects  of  Spain,  and  neutrals  in  the  war  between  this 
country  and  Mexico ;  that  The  Admittance  sailed  on  a  lawful  voy- 
age ;  that  the  vessel  and  cargo  were  seized  at  Saint  Jose  by  Captain 
Montgomery  as  prize  of  war,  without  any  lawful  or  probable  cause ; 
that  the  vessel  and  cargo  were  not  brought  to  the  United  States,  nor 
proceeded  against  as  prize  of  war  in  any  court  having  jurisdiction  to 
adjudicate  upon  the  lawfulness  of  the  capture,  but  were  unlawfuUy 


DECEMBER  TERM,   1851.  617 

Jecker  v.  Montgomerf .    13  EL 

sold  and  disposed  of  by  Captain  Montgomery,  who  thereby  bad  pat 
it  out  of  his  power  to  proceed  to  any  lawful  adjudication  upon  the 
legality  of  the  capture,  and  had  thus  made  himself  a  trespasser  ab 
initio^  independently  of  any  lawful  or  probable  cause  for  the  original 
seizure.  They  pray,  therefore,  that  he  may  be  compelled  to  bring 
the  cargo  within  the  jurisdiction  of  the  court,  or  of  some  other  court 
of  the  United  States,  and  institute  proceedings  against  the  property, 
and  show  that  there  was  lawful  or  probable  cause  for  the  seizure,  and 
have  the  same  adjudicated  upon  by  some  court  of  the  United  States 
having  full  jurisdiction  in  the  matter;  and  that  restitution  of  the 
goods  or  the  value  thereof  may  be  awarded  to  the  libeUants,  with 
damages  for  the  unlawful  seizure. 

Captain  Montgomery  appeared  and  answered,  and  admitted  that, 
as  commander  of  the  United  States  ship  Portsmouth,  he  seized  and 
took  The  Admittance  at  Saint  Jose  as  lawful  prize ;  and 
justifies  the  seizure  upon  the  ground  that  she  sailed  *  from  [  *  514  ] 
New  Orleans  with  the  design  of  trading  with  the  enemy ; 
that  she  did  in  fact  hold  illegal  intercourse  with  them,  and  discharged 
a  part  of  her  cargo  at  Saint  Jose.  And  the  respondent  exhibits  with 
his  answer,  and  as  a  part  of  it,  sundry  papers  received  firom  Peter 
Peterson,  the  master  of  The  Admittance,  together  with  her  log-book 
and  the  deposition  of  her  mate. 

The  respondent  further  states  that  it  was  impossible  for  him,  con- 
sistently with  the  public  interests,  to  send  The  Admittance  to  any 
port  of  the  United  States ;  and  that  he  carried  her  before  the  prize 
court  hereinbefore  mentioned,  at  Monterey,  where  she  was  con- 
demned with  her  cargo  as  lawful  prize ;  and  exhibits  the  proceed- 
ings of  that  court  as  a  part  of  his  answer,  and  relies  on  this 
condemnation  as  a  bar  to  the  present  proceedings  on  behalf  of  the 
claimants. 

To  this  answer  the  libellants  put  in  two  demurrers. 

1.  To  so  much  of  the  answer  as  relies  upon  the  condemnation  at 
Monterey  as  a  bar. 

2.  To  so  much  of  the  answer  as  relies  upon  the  acts  of  the  captain 
and  crew  of  The  Admittance  as  a  justification  for  the  seizure  of  the 
ship  or  cargo  as  lawful  prize  of  war,  or  furnishing  probable  cause  for 
seizure ;  and,  as  the  ground  for  this  demurrer,  avers  that  the  ad- 
miralty court  for  the  District  of  Columbia  had  no  jurisdiction  to 
adjudicate  upon  the  question  of  prizes  or  probable  cause  of  seizure, 
as  the  property  was  not  within  its  control,  and  could  not  be  brought 
within  it,  in  consequence  of  the  sale  in  California.  The  respondent 
joined  in  these  demurrers. 

After  these  issues  in  law  bad  been  joined,  the  respondent,  by  leav^ 

62* 
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of  the  court,  amended  his  answer,  averring  in  the  amendment  that 
the  libellants,  at  the  time  of  the  shipment  at  New  Orleans,  and  at  the 
time  of  the  seizure,  were  domiciled  in  Mexico,  and  conducting  a 
commercial  establishment  in  that  country ;  and  also,  that  the  libel- 
lants  were  the  owners  of  only  a  small  portion  of  the  cargo.  But 
there  is  no  replication  to  this  amendment,  nor  is  it  embraced  in  the 
issues  of  law  made  by  the  demurrers.  The  omission  to  dispose  of  it, 
however,  forms  no  objection  to  this  appeal,  as  the  judgment  of  the 
circuit  court  was  final,  and  disposed  of  the  whole  case,  independently 
of  these  new  allegations. 

In  this  state  of  the  pleadings,  a  decree  was  entered  in  the  district 
court  sustaining  both  of  the  demurrers,  and  directing  the  respondent 
to  bring  the  cargo  within  the  jurisdiction  of  some  district  court  of  the 
United  States,  and  institute  proceedings  against  it  as  prize  of  war, 
on  or  before  the  day  mentioned  in  the  decree ;  and  that  in  default 
thereof  the  libellants  should  recover  its  value. 

This  decree  was  entered  pro  formd  in  order  to  bring  the 
[  *  515  ]  case  *  before  the  circuit  court,  to  which  the  respondent  ac- 
cordingly appealed.  And  upon  the  argument  in  the  las1>- 
mentioned  court,  the  first  demurrer  was  sustained,  and  the  decree  of 
the  district  court  in  that  respect  affirmed ;  but  so  much  of  tlie  decree 
as  sustained  the  demurrer  to  the  answer  of  the  respondent,  averring 
sufficient  probable  cause  for  the  seizure  of  the  cargo,  was  reversed, 
and  a  final  decree  upon  that  ground  rendered  against  the  libellants. 

From  this  decree  both  parties  have  appealed  to  this  court 

In  relation  to  the  proceedings  in  the  court  at  Monterey,  which  is 
the  subject  of  the  first  demurrer,  the  decision  of  the  circuit  court  is 
oorrect 

Ail  captures  jure  belli  are  for  the  benefit  of  the  sovereign  under 
whose  authority  they  are  made ;  and  the  validity  of  the  seizure  and 
the  question  of  prize  or  no  prize  can  be  determined  in  his  own  courts 
only,  upon  which  he  has  conferred  jurisdiction  to  try  the  question. 
And  under  the  constitution  of  the  United  States  the  judicial  power 
of  the  general  government  is  vested  in  one  supreme  court,  and  in  such 
inferior  courts  as  congress  shall  firom  time  to  time  ordain  and  estab- 
lish. Every  court  of  the  United  States,  therefore,  must  derive  its 
jurisdiction  and  judicial  authority  firom  the  constitution  or  the  laws 
of  the  United  States.  And  neither  the  President  nor  any  military 
officer  can  establish  a  court  in  a  conquered  country,  and  authorize  it 
to  decide  upon  the  rights  of  the  United  States,  or  of  individuals  in 
prize  cases,  nor  to  administer  the  laws  of  nations. 

The  courts  established  or  sanctioned  in  Mexico  during  the  war  by 
the  commanders  of  the  American  forces,  were  nothing  more  than  the 
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agents  of  the  military  power,  to  assist  it  in  preserving,  order  in  the 
conquered  territory,  and  to  protect  the  inhabitants  in  their  persons 
and  property  while  it  was  occupied  by  the  American  arms.  They 
were  subject  to  the  military  power,  and  their  decisions  under  its  con« 
trol,  whenever  the  commanding  officer  thought  proper  to  interfere. 
They  were  not  courts  of  the  United  States,  and  had  no  right  to  adju- 
dicate upon  a  question  of  prize  or  no  prize.  And  the  sentence  of 
condemnation  in  the  court  at  Monterey  is  a  nullity,  and  can  have  no 
effect  upon  the  rights  of  any  party. 

The  second  demurrer  denies  the  authority  of  the  dbtrict  court  to 
adjudicate,  because  the  property  had  not  been  brought  within  its 
jurisdiction.  But  that  proposition  cannot  be  maintained ;  and  a  prize 
court,  when  a  proper  case  is  made  for  its  interposition,  wUl  proceed 
to  adjudicate  and  condemn  the  captured  property  or  award  restitu- 
tion, although  it  is  not  actually  in  the  control  of  the  court  It  may 
always  proceed  in  rem  whenever  the  prize  or  proceeds  of  the  prize  can 
be  traced  to  the  bands  of  any  person  whatever. 

•  As  a  general  rule,  it  is  the  duty  of  the  captor  to  bring  it  [  *  516  ] 
within  the  jurisdiction  of  a  prize  court  of  the  nation  to 
which  he  belongs,  and  to  institute  proceedings  to  have  it  condemned. 
This  is  required  by  the  act  of  congress  in  cases  of  capture  by  ships 
of  war  of  the  United  States ;  and  this  act  merely  enforces  the  per- 
formance of  a  duty  imposed  upon  the  captor  by  the  law  of  nations, 
which  in  all  civilized  countries  secures  to  the  captured  a  trial  in  a 
court  of  competent  jurisdiction  before  he  can  finally  be  deprived  of 
his  property. 

But  there  are  cases  where,  from  existing  circumstances,  the  captor 
may  be  excused  from  the  performance  of  this  duty,  and  may  sell  or 
otherwise  dispose  of  the  property  before  condemnation.  And  where 
the  commander  of  a  national  ship  cannot,  without  weakening  incon- 
veniently the  force  under  his  command,  spare  a  sufficient  prize  crew 
to  man  the  captured  vessel ;  or  where  the  orders  of  his  government 
prohibit  him  from  doing  so,  he  may  lawfully  sell  or  otherwise  dispose 
of  the  captured  property  in  a  foreign  country ;  and  may  afterwards 
proceed* to  adjudication  in  a  court  of  the  United  States.  4  Cr.  293 ; 
7  ibid.  423 ;  2  GaU.  368 ;  2  Wheat  App.  11, 16 ;  1  Kent's  Com.  359 ; 
6  Rob.  138, 194, 229,  267. 

But  if  no  sufficient  cause  is  shown  to  justify  the  sale,  and  the  con- 
duct of  the  captor  has  been  unjust  and  oppressive,  the  court  may 
refuse  to  adjudicate  upon  the  validity  of  the  capture,  and  award  res- 
titution and  damages  against  the  captor,  although  the  seizure  as  prize 
was  originally  lawful,  or  made  upon  probable  cause. 

And  the  same  rule  prevails  where  the  sale  was  justifiable,  and  the 
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captor  has  delayed,  for  an  unreasonable  time,  to  institate  proceedings 
to  condemn  it  Upon  a  libel  filed  by  the  captured,  as  for  a  marine 
trespass,  the  court  will  refuse  to  award  a  monition  to  proceed  to  adju- 
dication on  the  question  of  prize  or  no  prize,  but  will  treat  the  cap- 
tor as  a  wrongdoer  from  the  beginning. 

But,  in  the  case  before  us,  sufficient  cause  for  capture  and  condem- 
nation is  stated  in  the  answer ;  and  the  reason  assigned  therein  is 
a  full  justification  for  not  sending  The  Admittance  and  her  cargo  to 
the  United  States.  And  as  to  the  delay,  he  had  reasonable  ground 
for  believing  that  no  further  proceedings  were  necessary  after  the 
condemnation  at  Monterey.  The  court  had  been  constituted  with 
the  sanction  of  the  executive  department  of  the  government,  under 
whose  orders  he  was  acting ;  and  it  had  condemned  the  vessel  and 
cargo  as  prize,  and  ordered  them  to  be  sold.  And  if,  as  seems  to  be 
conceded  in  the  argument,  the  proceeds  were  paid  over  to  the  govern- 
ment to  await  its  further  orders,  and  still  remain  in  its  hands,  cer- 
tainly no  laches  or  neglect  of  duty  in  any  respect  can  be  imputed 

to  the  respondent. 
[  *  517  ]  *  Inasmuch,  therefore,  as  the  answer  alleges  a  sufficient 
cause  for  selling  the  property  before  condemnation,  and  also 
for  not  proceeding  against  it  in  a  court  of  competent  jurisdiction,  the 
respondent  has  forfeited  none  of  the  rights  which  he  acquired  by  the 
capture.  And,  as  the  district  court  had  jurisdiction,  the  second  de- 
murrer ought  to  have  been  overruled,  and  an  order  passed  directing 
Captain  Montgomery  to  institute  proceedings  by  a  certain  day  to 
condemn  the  property,  (giving  him  reasonable  time,)  and  that,  upon 
his  failure  to  comply  with  the  order,  the  court  should  proceed  on  the 
libel  filed  against  him  for  a  marine  trespass,  and  award  such  dam- 
ages as  the  libellants  might  show  themselves  entitled  to  demand. 

The  necessity  of  proceeding  to  condemnation  as  prize,  does  not 
arise  from  any  distinction  between  the  instance  court  of  admiraUy 
and  the  prize  court  In  England,  they  are  different  courts ;  and,  al- 
though the  jurisdiction  of  each  of  them  is  always  exercised  by  the 
same  person,  yet  he  holds  the  offices  by  different  commissions.  But, 
under  the  constitution  of  the  United  States,  the  instance  court  of  ad- 
miralty and  the  prize  court  of  admiralty  are  the  same  court,  acting 
under  one  commission.  Still,  however,  the  property  cannot  be  con- 
demned as  prize,  upon  this  libel ;  nor  would  its  dismissal  be  equiva- 
lent to  a  condemnation,  nor  recognized  as  such  in  foreign  courts.  The 
libellants  allege  that  the  goods  were  neutral,  and  not  liable  to  capture ; 
and  their  right  to  them  cannot  be  devested  until  there  is  a  sentence 
of  condemnation  against  them  as  the  prize  of  war.  And,  as  that  sen* 
lence  cannot  be  pronounced  in  the  present  form  of  the  proceeding,  it 
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becomes  necessary  to  proceed  in  the  prize  jurisdiction  of  the  coart| 
where  the  property  may  be  condemned  or  acquitted  by  the  sentence 
of  the  court,  and  the  whole  controversy  be  finally  settled.  4  Cr.  241, 
Rose  V.  Himeley ;  2  Wheat  App.  41, 42 ;  1  Kent's  Com.  101,  102 ; 
6  Rob.  48 ;  3  ibid.  192 ;  2  GalL  368 ;  2  ibid.  240. 

But  the  circuit  court  erred  in  giving  final  judgment  against  the 
libellants,  upon  the  ground  that  the  answer  showed  probable  grounds 
for  the  seizure.  The  question  of  probable  cause  is  not  presented  in 
the  present  stage  of  the  proceedings,  and  cannot  arise  until  the  valid- 
ity of  the  capture  is  determined.  If  it  turn  out,  upon  the  final  hear- 
ing  upon  the  question  of  prize  or  no  prize,  that  the  vessel  and  cargo 
were  liable  to  capture  and  condemnation,  it  would  necessarly  follow 
that  there  was  not  only  probable  cause,  but  good  and  sufficient  cause, 
for  the  seizure.  And  if,  on  the  contrary,  it  should  be  found  that  they 
were  not  liable  to  capture,  as  prize  of  war,  the  libellants  would  be 
entitled  to  restitution,  or  the  value  in  damages,  although  the  strongest 
probabilities  appeared  against  them  at  the  time  of  the  seizure.  Prob- 
able cause  or  not  becomes  material  only  where  restitution  is 
awarded,  and  *  the  libellants  claim  additional  damages,  for  [  *  518  ] 
the  injury  and  expenses  sustained  firom  the  seizure  and  de- 
tention. It  applies  only  to  these  additional  damages ;  and,  however 
strong  the  grounds  of  suspicion  may  have  been,  it  is  no  bar  to  resti- 
tution, if  the  claimant  can  show  that  the  goods  which  he  claims  be- 
longed to  him,  were  neutral,  and  that  nothing  had  been  done  that 
subjected  them  to  capture  and  condemnation. 

The  judgment  of  the  circuit  court  must  therefore  be  reversed,  and 
a  manc^te  awarded,  directing  the  case  to  be  remanded  to  the  district 
court,  to  be  there  proceeded  in,  according  to  the  rules  and  principles 
stated  in  this  opinion. 

The  appeal  on  the  part  of  the  respondent  is  dismissed.  The  de- 
cision upon  the  matter  in  controversy  was  in  his  favor,  and  the  ques- 
tion of  law  decided  against  him  on  the  first  demurrer,  was  open  for 
argument  upon  the  appeal  of  the  libellants.  There  was  no  ground, 
therefore,  for  this  apoeal. 

18  H.  110;  20  H.  296;  5  Wal.  62,  877. 

The  State  op  Pennsylvania,  Complainant,  v.  The  Wheeling  and 
Belmont  Bridge  Company,  William  Otterson  and  George 
Cropt. 

13  H.  518. 

The  Ohio  River  being  a  public  navigable  stream,  of  right,  should  remun  free  and  unob 

strncted. 
The  Wheeling  bridge  is  an  obetrnction  of  the  fifee  navigation  of  the  Ohio  by  vessels  propelled 

by  steam. 
A.  law  of  the  State  of  Yirginia  authorizmg  this  obstruction  was  inoperative. 
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1.  Because  it  impaired  the  obligation  of  the  compact  between  Virginia  and  Kentucky,  that 
the  nse  and  navigation  of  the  Ohio,  so  far  as  the  territory  of  Virginia  or  Kentucky  is 
concerned,  shall  be  free  and  common  to  the  citizens  of  the  United  States. 

2.  Becaose  it  is  in  conflict  with  the  legislation  of  congress  which  regulates  the  comma^oe 
among  different  States  and  with  foreign  nations  carried  on  upon  this  river. 

The  State  of  Pennsylvania,  as  the  proprietor  of  public  works,  suffers  special  damage  in  ik4 
property,  by  reason  of  this  public  nuisance,  and  this  damage  is  continued  from  day  to  day 
is  not  capable  of  proof  and  computation  in  each  item  thereof,  and  so  is  not  reparable  by 
the  course  of  the  common  law,  and  in  such  a  case  %  bill  in  equity,  by  the  State,  lies,  to 
enjoin  the  nuisance. 

But,  if  by  the  construction  and  use  of  a  suitable  and  practicable  draw,  the  navigation  of 
the  river  should  be  restored  to  such  a  condition  as,  in  the  judgment  of  the  court,  renders 
it  free  from  unreasonable  obstruction,  the  bridge  should  not  be  treated  as  a  nuisance. 

The  substance  of  the  pleadings  and  of  the  report  of  the  commis- 
sioner, and  the  facts  upon  which  the  court  proceeded,  are  set  forth  in 
its  opinion. 

Campbell^  (attorney-general  of  Pennsylvania,)  and  Stanton^  for  the 
complainant. 

Stewart  and  Johnsony  contra. 

[  *  557  ]      *  IVFLean,  J.,  deUvered  the  opinion  of  the  court 

This  bill  was  filed  in  the  clerk's  office  of  thb  court,  in 
July,  1849.  It  charged  that  the  defendants,  under  color  of  an  act  of 
the  legislature  of  Virginia,  but  in  direct  violation  of  its  terms,  were 
engaged  in  the  construction  of  a  bridge  across  the  Ohio  Biver,  at 
Wheeling,  which  would  obstruct  its  navigation,  to  and  from  the 
ports  of  Pennsylvania,  by  steamboats  and  other  craft  which  navigate 
the  same.  That  the  State  of  Pennsylvania  owns  certain  valuable 
public  works,  canals,  and  railways,  constructed  at  great  expense  as 
channels  of  commerce,  for  the  transportation  of  passengers  and 
goods,  from  which  a  large  revenue,  as  tolls,  was  received  "by  the 
State.  That  these  works  t^minate  on  the  Ohio  River,  and  were 
constructed  with  direct  reference  to  its  free  navigation ;  the  goods 
and  passengers  transported  on  these  lines  were  conveyed  in  steam- 
boats, on  the  Ohio  River ;  and  the  Wheeling  bridge  would  so  ob- 
struct the  navigation  of  that  river,  as  to  cut  off  and  direct  trade  and 
business  from  the  public  works  of  Pennsylvania,  impair  and  diminish 
the  tolls  and  revenue  of  the  State,  and  render  its  improvements  use- 
less. The  bill  prayed  an  injunction  against  the  erection  of  the 
bridge,  as  a  public  nuisance,  and  for  general  relief. 

In  August,  1849,  a  supplemental  bill  was  filed,  stating  that,  after 
notice,  the  defendants  continued  to  prosecute  their  work,  and  were 
engaged  in  stretching  iron  cables  across  the  channel  of  the  rivery 
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which  would  obstruct  its  navigation^  and  it  prayed  that  these  cables 
might  be  abated. 

At  the  December  term  of  this  court,  1849,  another  supplemental 
bill  was  filed,  representing  that  defendants  had  completed  the  erection 
of  the  bridge,  and  that  it  had  obstructed  the  passage  of  steamboats 
carrying  freight  and  passengers  to  and  from  the  ports  of  Pennsylva- 
nia ;  that  it  also  hindered  the  passage  of  steamships  and  sea-going 
vessels,  which  were  accustomed  to  be  constructed  at  the  ports  of 
Pennsylvania,  and  would  injure  and  destroy  the  trade  and  business 
of  ship  and  boat  building,  which  was  carried  on  by  the  citizens  of 
Pittsburg,  and  it  prayed  an  abatement  of  the  bridge  as  a  public 
nuisance,  and  for  general  relie£ 

In  their  answers  the  defendants  allege  the  exclusive  sov- 
ereignty •of  Virginia  over  the  Ohio  River,  and  set  forth  the  [  *  668  | 
act  authorizing  the  erection  of  the  bridge.  And  they  object 
to  the  application  for  an  injunction  and  the  relief  prayed  for,  that 
the  persons  injured  might  have  remedy  in  the  courts  of  Virginia ; 
that  the  State  of  Pennsylvania  had  no  corporate  capacity  to  institute 
this  suit  in  the  supreme  court,  to  vindicate  the  rights  of  her  citizens ; 
that  the  State  is  only  a  nominal  party,  whese  name  was,  without 
proper  authority,  used  by  individuals ;  that  the  bridge  is  a  connecting 
link  of  a  great  public  highway,  as  important  as  the  navigation  of  the 
Ohio  River ;  that  Pennsylvania  had  set  the  example  of  authorizing 
bridges  across  the  Ohio;  that  certain  engineers  of  the  United  States 
had  recommended  a  vdre  suspension  bridge  at  Wheeling,  and  gave 
as  their  opinion,  that  ^<  by  an  elevation  of  ninety  feet,  every  imagina- 
ble danger  of  obstructing  the  navigation  would  be  avoided ; "  that 
certain  reports  of  committees  in  congress  recognized  the  necessity 
of  a  bridge  at  Wheeling,  and  recommended  an  appropriation  for 
that  purpose ;  that  the  headway  for  steamers  left  by  the  bridge  is 
amply  sufficient,  forty-seven  feet  above  the  water,  for  all  useful 
purposes ;  and  if  sufficient  draught  cannot  be  had  at  that  height, 
blowers  might  be  added ;  that  chimneys  might  have  hinges  on  them, 
so  as  to  be  lowered  without  much  inconvenience ;  that  the  bridge 
will  not  be  an  appreciable  inconvenience  to  the  average  class  of 
boats ;  that  the  bridge  will  not  diminish  or  destroy  trade  between 
Pittsburg  and  other  ports,  or  do  irreparable  injury  to  the  citizens  of 
Pennsylvania. 

The  answer  admits  that  the  State  of  Pennsylvania  has  expended 
large  sums  of  money  in  the  construction  of  public  improvements, 
terminating  at  Pittsburg  and  Beaver ;  that  a  great  amount  of  freight 
and  a  large  number  of  passengers  do  pass  over  said  works,  and  that 
a  large  amount  of  toll  to  the  State  is  derived  therefrom ;  that  the 
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navigation  of  the  Ohio  River  is  important  to  the  works  above  refer- 
red to,  and  that  the  value  thereof  would  be  aHected  injuriously  if 
from  any  cause  the  passage  of  steamboats  from  the  city  of  Pittsburg 
downwards  were  obstructed  or  impeded.  But  they  deny  that  their 
bridge  or  the  cables  will  have  any  such  effect,  or  that  it  can  in  truth 
be  called  a  nuisance. 

To  the  actual  obstruction  occasioned  by  the  bridge,  as  charged  in 
the  second  supplemental  bill,  they  set  up  an  amendatory  and  explan- 
atory act  of  the  Virginia  legislature,  passed  January  11, 1850,  declar- 
ing the  height  of  ninety  feet  at  the  eastern  abutment,  ninety-three 
and  a  half  feet  at  the  highest  point,  and  sixty-two  feet  at  the  western 
abutment,  above  the  low-water  level  of  the  Ohio  River,  to  be  of  law^- 
ful  height,  and  in  conformity  with  the  intent  and  meaning  of  the 

19th  section  of  the  charter. 
[  •  559  ]       •At  December  term,  1849,  the  question  of  jurisdiction 

was  argued  on  both  sides,  and  it  was  sustained  by  the  entry 
of  an  order  of  reference  to  the  Hon.  R.  H.  Walworth,  as  special 
commissioner  to  take  testimony  and  report :  — 

1.  Whether  the  bridge  is,  or  is  not,  an  obstruction  of  the  &ee 
navigation  of  the  Ohio  River,  by  vesseLs  propelled  by  steam  or  sails, 
engaged,  or  which  may  be  engaged,  in  the  commerce  or  navigation 
of  said  river. 

2.  K  an  obstruction  be  made  to  appear,  what  change  or  alteration 
in  the  construction  and  existing  condition  of  the  said  bridge,  if  any, 
can  be  made,  consistent  with  the  continuance  of  the  same  across 
said  river,^that  will  remove  the  obstruction  to  the  free  navigation. 

At  the  ensuing  term,  near  its  dose,  the  commissioner  made  his 
report,  together  with  the  report  of  the  engineer  employed,  and  the 
evidence  taken  before  him,  deciding :  — 

1.  That  the  bridge  is  not  an  obstruction  to  the  firee  navigation  of 
the  Ohio  by  any  vessels  propelled  by  sails. 

2.  That  the  bridge  is  an  obstruction  of  the  firee  navigation  of  the 
Ohio  by  vessels  propelled  by  steam. 

3.  That  the  change  or  sdteration  which  can  and  should  be  made 
in  the  construction  and  existing  condition  of  the  bridge  is,  to  raise 
the  cables  and  flooring  in  such  manner  as  to  give  a  level  headway, 
at  least  three  hundred  feet  wide,  over  a  convenient  part  of  the  chan- 
nel, of  not  less  than  one  hundred  and  twenty  feet  above  the  level  of 
zero  on  the  Wheeling  water-gauge. 

To  this  report  several  exceptions  were  taken,  by  the  counsel  on 
both  sides. 

As  this  is  the  exercise  of  original  jurisdiction  by  this  court,  on  the 
ground  that  the  State  of  Pennsylvania  is  a  party,  it  is  important  to 
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ascertain  whether  such  a  case  is  made  out  as  to  entitle  the  State  to 
assume  this  attitude.  In  the  2d  section  of  the  third  article  of  the 
constitution,  it  is  declared  that  the  supreme  court  shall  have  original 
jurisdiction  in  a  case,  where  a  State  shall  be  a  party. 

In  this  case,  the  State  of  Pennsylvania  is  not  a  party  in  virtue  of 
its  sovereignty.  It  does  not  come  here  to  proteqt  the  rights  of  its 
citizens.  The  sovereign  powers  of  a  State  are  adequate  to  the  pro- 
tection of  its  own  citizens,  and  no  other  jurisdiction  can  be  exercised 
over  them,  or  in  their  behalf,  except  in  a  few  specified  cases.  Nor 
can  the  State  prosecute  this  suit  on  the  ground  of  any  remote  or 
contingent  interest  in  itself.  It  assumes  and  claims,  not  an  abstract 
right,  but  a  direct  interest  in  the  controversy,  and  that  the  power 
of  this  court,  can  redress  its  wrongs  and  save  it  £rom  irreparable 
injury.  If  such  a  case  be  made  out,  the  jurisdiction  may  be 
sustained. 

•  When  a  State  enters  into  a  copartnership,  or  becomes  a  [  *  660  ] 
stockholder  in  a  bank,  or  other  corporation,  its  sovereignty 
is  not  involved  in  the  business,  but  it  stands  and  is  treated  as  other 
stockholders,  or  partners.  And  so  in  the  present  case,  the  rights 
asserted  and  relief  prayed,  are  considered  as  in  no  respect  different 
from  those  of  an  Individ  uaL  From  the  dignity  of  the  State,  the 
constitution  gives  to  it  the  right  to  bring  an  original  suit  in  this 
court  And  this  is  the  only  privilege,  if  the  right  be  established, 
which  the  State  of  Pennsylvania  can  claim  in  the  present  case. 

It  is  objected,  in  the  fiist  place,  that  there  is  no  evidence  that  the 
State  of  Pennsylvania  has  consented  to  the  prosecution  of  this  suit 
in  its  own  name. 

This  would  seem  to  be  answered  by  the  fact,  that  the  proceedings 
were  instituted  by  the  attorney-general  of  the  State.  He  is  its  legal 
representative,  and  the  court  cannot  presume,  without  proof,  against 
his  authority.  In  January,  1850,  the  following  declaration  passed 
unanimously  by  both  branches  of  the  Pennsylysinia  legislature  : 
"  Whereas  the  navigation  of  the  Biver  Ohio  has  been,  and  is  now 
obstructed  by  bridges  erected  across  its  channel,  between  Zane's 
Island  and  the  main  Virginia  and  Ohio  shores,  so  that  steamboats 
and  other  water  crafts  hitherto  accustomed  to  navigate  said  river,  are 
hindered  in  their  passage  to  and  from  the  port  of  Pittsburg,  and 
other  ports  in  the  State  of  Pennsylvania,  and  the  trade  and  com- 
.merce,  and  business  of  this  commonwealth  interrupted,  the  revenue 
of  her  public  works  diminished  and  impaired,  and  steamboats,  owned 
and  navigated  by  citizens  of  this  State,  bound  to  and  from  her  ports, 
are  subjected  to  labor,  expense,  and  delay,  with  hazard  to  life  and 
property,  by  reason  w^hereof  the  said  bridges  are  a  common  and  pub- 
VOL.  XIX.  53 
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lie  nuisance,  injurious  to  the  State  of  Pennsylvania  and  her  citizensy 
therefore,  be  it  resolved,  &c. :  — 

''  2.  That  the  proceedings,  in  behalf  of  said  State,  instituted  by 
her  attorney-general  in  the  supreme  court  of  the  United  States,  and 
now  pending  therein  against  the  Wheeling  and  Belmont  Bridge 
Company,  to  abate  the  nuisance  occasioned  by  their  bridge  lately 
erected  across  the  Ohio,  be  prosecuted  to  final  judgment,  decree,  and 
execution,  for  abatement  of  said  nuisance." 

On  a  question  of  disputed  boundary  between  two  States,  although 
the  inquiry  of  the  court  is  limited  to  the  establishment  of  a  common 
line,  yet  the  exercise  of  sovereign  authority,  over  more  or  less  territory, 
may  depend  upon  the  decision.  This  gives  great  dignity  and  im- 
portance to  such  a.  controversy,  and  renders  necessary  a  broader  view, 
than  on  a  question  as  to  the  mere  right  of  property.  But 
[  *  561  ]  in  the  present  ccuse,  the  State  of  *  Pennsylvania  claims 
nothing  connected  with  the  exercise  of  its  sovereignty.  It 
asks  from  the  court  a  protection  of  its  property,  on  the  same  ground 
and  to  the  same  extent  as  a  corporation  or  individual  may  ask  it. 
And  it  becomes  an  important  question  whether  such  facts  are  shown, 
as  to  require  the  extraordinary  interposition  of  this  court 

Belief  in  this  form  is  given,  as  it  cannot  be  given  adequately  in 
any  other.  The  injury  complained  of,  in  the  language  of  tiie  books, 
must  be  irreparable  by  a  suit  at  law  for  damages.  It  is  matter  of 
history,  as  weU  as  in  proof,  that  Pennsylvania,  for  many  years  past, 
has  been  engaged  in  making  extensive  improvements  by  canals,  rail- 
roads, and  turnpikes,  many  of  them  extending  from  Eastern  Penn- 
sylvania to  Pittsburg,  by  which  the  transportation  of  goods  and 
passengers  is  greatly  facilitated,  and  that  a  large  portion  of  the 
goods  and  passengers,  thus  transported,  are  conveyed  to  and  from 
Pittsburg  on  the  Ohio  River. 

On  the  18th  of  December,  1789,  an  act  was  passed  by  Virginia, 
consenting  to  the  erection  of  the  State  of  Kentucky  out  of  its  ter- 
ritory, on  certain  conditions,  among  which  are  the  following:  '^  That 
the  use  and  navigation  of  the  Biver  Ohio,  so  far  as  the  territory  of 
the  proposed  State,  or  the  territory  that  shall  remain  within  the  limits 
of  this  commonwealth  lies  thereon,  shall  be  free  and  common  to  the 
citizens  of  the  United  States."  Virg.  Revised  Code,  1819,  p.  19. 
To  this  act  the  assent  of  congress  was  given.  1  Stats,  at  Iiarge, 
189. 

That  the  Ohio  River  is  navigable,  is  a  historical  fact,  which  all 
courts  may  recognize.  For  many  years  the  commerce  upon  it  has 
been  regulated  by  congress,  under  the  commercial  power,  by  estab- 
lishing ports,  requiring  vessels  which  navigate  it  to  take  out  Ucenses, 
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and  to  observe  certain  rules  for  the  safety  of  their  passengers  and 
cargoes.  Appropriations  by  congress  have  been  frequently  made,  to 
remove  obstructions  to  navigation  from  its  channel. 

It  appears  that  Pennsylvania  has  constructed  a  combined  line  of 
canal  and  railroad  from  Pittsburg  and  Alleghany  cities,  to  the  city 
of  PhiladelphiE^  a  distance  of  about  four  hundred  miles,  at  an  ex- 
pense of  about  sixteen  millions  of  dollars,  all  of  which  are  owned  by 
the  State.  There  is  also  a  railroad  firom  Pittsburg  to  Harrisburg, 
which  will  soon  be  completed,  at  an  expense  of  some  eight  or  ten 
millions  of  dollars*  There  is  also  a  slack-water  navigation  from 
Pittsburg  to  Brownsville,  and  up  the  Yaughegany  to  West  Newton, 
and  there  are  other  lines  of  communication  between  Pittsburg  and 
the  east,  which  are  owned  in  whole  or  in  part  by  the  State,  and 
from  which  it  derives  revenue. 

And  the  witnesses  generally  say,  that  any  obstruction  on  the  Ohio 
River,  to  the  free  passage  of  steamboats,  must  affect  inju- 
riously •the  revenue  from  the  above  public  works,  as  it  would  [  *  562  ) 
divert  the  transportation  of  goods  and  passengers  from  the 
lines  to  and  from  Pittsburg,  to  the  northern  lines  through  New  York. 
Whilst  the  witnesses  differ  as  to  the  amount  of  such  an  injury,  they 
generally  agree  in  saying,  that  any  serious  obstruction  on  the  Ohio 
would  diminish  the  trade  and  lessen  the  revenue  of  the  State.  The 
value  of  the  goods  to  and  from  Pittsburg,  transported  on  the  above 
lines  of  communication,  is  estimated  at  from  forty  to  fifty  millions 
annually.  And  it  is  shown  that  the  commerce  on  the  Ohio,  to  and 
frpm  Pittsburg,  amounts  to  about  the  same  sum. 

If  the  bridge  be  such  an  obstruction  to  the  navigation  of  the  Ohio 
as  to  change,  to  any  considerable  extent,  the  line  of  transportation 
through  Pennsylvania  to  the  northern  route  through  New  York,  or 
to  a  more  southern  route,  an  injury  is  done  to  the  State  of  Pennsyl- 
vania as  the  principal  proprietor  of  the  lines  of  communication,  by 
canal  and  railroad,  from  Philadelphia  to  Pittsburg.  And  this  injury 
is  of  a  character  for  which  an  action  at  law  could  afford  no  adequate 
redress.  It  is  of  daily  occurrence,  and  would  require  numerous,  if 
not  daily  prosecutions,  for  the  wrong  done ;  and  from  the  nature  of 
that  wrong,  the  compensation  could  not  be  measured  or  ascertained 
with  any  degree  of  precision.  The  effect  would  be,  if  not  to  reduce 
the  tolls  on  these  lines  of  transportation,  to  prevent  their  increase  ' 
with  the  increasing  business  of  the  country. 

If  the  obstruction  complained  of  be  an  injury,  it  would  be  difficult 
to  state  a  stronger  case  for  the  extraordinary  interposition  of  a  court 
of  chancery.  In  no  case  could  a  remedy  be  more  hopeless  by  an 
action  at  common  law.     The  structure  complained  of  is  permanent, 
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and  so  are  the  public  works  sought  to  be  protected.  The  injury,  if 
there  be  one,  is  as  permanent  as  the  work  from  whic'h  it  proceeds, 
and  as  are  the  works  affected  by  it.  And  whatever  injury  there  may 
now  be,  will  become  greater  in  proportion  to  the  increase  of  popula- 
tion and  the  commercial  developments  of  the  country.  And  in  a 
country  like  this,  where  there  would  seem  to  be  no  limit  to  its  pro- 
gress, the  injury  complained  of  would  be  far  greater  in  its  effects  than 
under  less  prosperous  circumstances. 

As  we  are  now  considering  the  obstruction  of  the  bridge,  not  aa 
to  the  relief  prayed  for,  but  as  to  the  form  of  the  remedy  adopted  by 
the  complainant,  we  are  brought  to  the  conclusion,  as  before  an* 
nounced  by  this  court  to  the  parties,  that  there  is  made  out  a,primd 
facie  case  for  the  exercise  of  jurisdiction.  The  witnesses  who  testi- 
fy to  the  obstruction  are  numerous,  and  the  weight  of  their  testimo- 
ny is  not  impaired  by  the  impeachment  of  their  credit,  or  a  denial 

of  the  facts  stated  by  them. 
[  *  563  ]  *  But  it  is  objected,  if  not  as  a  matter  going  to  the  juris- 
diction as  fatal  to  any  further  action  in  the  case,  that  there 
are  no  statutory  provisions  to  guide  the  court,  either  by  the  State  of 
Virginia,  or  by  congress.  It  is  said  that  there  is  no  common  law  of 
the  Union  on  which  the  procedure  can  be  founded ;  that  the  com- 
mon law  of  Virginia  is  subject  to  its  legislative  action,  and  that  the 
bridge,  having  been  constructed  under  its  authority,  it  can  in  no  sense 
be  considered  a  nuisance.  That  whatever  shall  be  done  within  the 
limits  of  a  State,  is  subject  to  its  laws,  written  or  unwritten,  unless 
it  be  a  violation  of  the  constitution,  or  of  some  act  of  congress. 

It  is  admitted  that  the  federal  courts  have  no  jurisdiction  of  com- 
mon law  offences,  and  that  there  is  no  absbract  pervading  principle 
of  the  common  law  of  the  Union  under  which  we  can  take  jurisdic- 
tion. And  it  is  admitted,  that  the  case  under  consideration,  is  sub- 
ject to  the  same  rules  of  action  as  if  the  suit  had  been  commenced 
in  the  circuit  court  for  the  district  of  Virginia. 

In  the  second  section  of  the  third  article  of  the  constitution  it  is 
declared :  '^  The  judicial  power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made  under  their  authority." 

Chancery  jurisdiction  is  conferred  on  the  courts  of  the  United 
'  States  with  the  limitation  <^  that  suits  in  equity  shall  not  be  sustained 
in  either  of  the  courts  of  the  United  States,  in  any  case  where  plain, 
adequate,  and  complete  remedy  may  be  had  at  law."  The  rules  of 
the  high  court  of  chancery  of  England  have  been  adopted  by  the 
courts  of  the  United  States.  And  there  is  no  other  limitation  to  the 
exercise  of  a  chancery  jurisdiction  by  these  courts,  except  the  value 
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of  the  matter  in  controversy,  the  residence  or  character  of  the  par> 
tiesy  or  a  daim  which  arises  nnder  a  law  of  the  United  States,  and 
which  has  been  decided  against  in  a  state  conrt. 

In  exercising  this  jurisdiction,  the  courts  of  the  Union  are  not  lim- 
ited by  the  chancery  system  adopted  by  any  State,  and  they  exercise 
their  functions  in  a  State  where  no  court  of  chancery  has  been  es- 
tablished.  The  usages  of  the  high  court  of  chancery  in  England, 
whenever  the  jurisdiction  is  exercised,  govern  the  proceedings.  This 
may  be  said  to  be  the  common  law  of  chancery,  and  since  the  organ- 
ization of  the  government,  it  has  been  observed. 

In  Robinson  v.  Campbell,  3  Wheat.  222,  it  is  said :  "  The  court, 
therefore,  think  that,  to  effectuate  the  purposes  of  the  legislature,  the 
remedies  in  the  courts  of  the  United  States  are  to  be,  at 
common  law  or  in  equity,  not  according  to  the  practice  *  of  [  *  664  ] 
state  courts,  but  according  to  the  principles  of  common  law 
and  equity,  as  distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  those*  principles.'' 

This  principle  is  not  controverted  by  what  is  laid  down  in  the  case 
of  Wheaton  and  Donaldson  v.  Peters,  8  Pet  658.  In  that  case, 
the  court  say :  "  It  is  clear  there  can  be  no  common  law  of  the 
United  States.  The  federal  government  is  composed  of  twenty- 
four  sovereign  and  independent  States,  each  of  which  may  have  its 
local  usages,  customs,  and  common  law.  There  is  no  principle 
which  pervades  the  Union,  and  has  the  authority  of  law,  that  is  not 
embodied  in  the  constitution  or  laws  of  the  Union.  The  common 
law  could  be  made  a  part  of  our  federal  system  only  by  legislative 
adoption.  When,  therefore,  a  common  law  right  is  asserted,  we 
must  look  to  the  State  in  which  the  controversy  originated."  The 
inquiry,  in  that  case,  was,  whether  a  copy-right  existed  by  common 
law  in  the  State  of  Pennsylvania.  But  in  the  case  above  cited  from 
3  Wheaton,  the  court  spoke  of  the  remedy.  By  the  act  of  con- 
gress of  1828,*  proceedings  at  law  in  the  courts  of  the  United  States 
are  required  to  conform  to  the  modes  of  proceeding  in  the  state 
courts;  but  there  is  no  such  provision  in  regard  to  courts  of  chancery. 

Under  this  system,  where  relief  can  be  given  by  the  English  chan- 
cery, similar  relief  may  be  given  by  the  courts  of  the  Union. 

An  indictment  at  common  law  could  not  be  sustained  in  the  fed- 
eral courts  by  the  United  States,  against  the  bridge  as  a  nuisance,  as 
no  such  procedure  has  been  authorized  by  congress.  But  a  proceed^ 
ing  on  the  ground  of  a  private  and  an  irreparable  injury,  may  b< 
sustained  against  it  by  an  individual  or  a  corporation.     Such  a  pro- 
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ceeding  is  common  to  the  federal  courts,  and  also  to  the  courts  of  the 
State.  The  injury  makes  the  obstruction  a  private  nuisance  to  the 
injured  party ;  and  the  doctrine  of  nuisance  applies  to  the  case  where 
the  jurisdiction  is  made  out,  the  same  as  in  a*  public  prosecution.  If 
the  obstruction  be  unlawful,  and  the  injury  irreparable,  by  a  suit  at 
common  law,  the  injured  party  may  claim  the  extraordinary  protec- 
tion of  a  court  of  chancery. 

Such  a  proceeding  is  as  common  and  as  free  from  difficulty  as  an 
ordinary  injunction  bill,  against  a  proceeding  at  law,  or  to  stay  waste 
or  trespass.  The  powers  of  a  court  of  chancery  are  as  well  adapted, 
and  as  effectual  for  relief  in  the  case  of  a  private  nuisance,  as  in 
either  of  the  ca^es  named.  And,  in  regard  to  the  exercise  of  these 
powers,  it  is  of  no  importance  whether  the  eastern  channel,  over 
which  the  bridge  is  thrown,  is  wholly  within  the  limits  of 
[  •  665  ]  the  State  of  Virginia.  The  Ohio  being  a  *  navigable  stream, 
subject  to  the  commercial  power  of  congress,  and  over  which 
that  power  has  been  exerted;  if  the  river  be  within  the  State  of 
Virginia,  the  commerce  upon  it,  which  extends  to  other  States,  is  not 
within  its  jurisdiction ;  consequently,  if  the  act  of  Virginia  author- 
ized the  structure  of  the  bridge,  so  as  to  obstruct  navigation,  it  could 
afford  no  justification  to  the  bridge  company. 

The  act  of  Virginia,  under  which  the  bridge  was  built,  with  scru- 
pulous care,  guarded  the  rights  of  navigation.  In  the  19th  section, 
it  is  declared :  "  That,  if  the  said  bridge  shall  be  so  constructed  as  to 
injure  the  navigation  of  the  said  river,  the  said  bridge  shall  be  treated 
as  a  public  nuisance,  and  shall  be  liable  to  abatement,  upon  the  same 
principles  and  in  the  same  manner  that  other  public  nuisances  are.'' 
And,  in  the  act  of  the  19th  of  March,  1847,  to  revive  the  first  act  it 
is  declared,  in  the  14th  section :  "  That  if  the  bridge  shall  be  so  erected 
as  to  obstruct  the  navigation  of  the  Ohio  River,  in  the  usual  manner, 
by  such  steamboats  and  other  crafts  as  are  now  commonly  ac- 
customed to  navigate  the  same,  when  the  river  shall  be  as  high  as 
the  highest  floods  hereinbefore  known,  then,  unless,  upon  such  ob- 
struction being  found  to  exist,  such  obstruction  shall  be  immediately 
removed  or  remedied,  the  said  last-mentioned  bridge  may  be  treated 
as  a  public  nuisance,  and  abated  accordingly." 

This  is  a  full  recognition  of  the  public  right  on  this  great  highway, 
and  the  grant  to  the  Bridge  Company  was  made  subject  to  that  right. 

It  is  objected  that  there  is  no  act  of  congress  prohibiting  obstruc- 
tions on  the  Ohio  River,  and  that  until  there  shall  be  such  a  regula- 
tion, a  State,  in  the  construction  of  bridges,  has  a  right  to  exercise 
its  own  discretion  on  the  subject. 

Congress  have  not  declared  in  terms  that  a  State,  by  the  construe* 
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tion  of  bridges,  or  otherwise,  shall  not  obstract  the  navigatiim  of  the 
Ohio,  but  they  have  regulated  navigation  upon  it,  as  before  remarked, 
by  licensing  vessels,  establishing  ports  of  entry,  imposing  dulies  upon 
masters  and  other  officers  of  boats,  and  inflicting  severe  penalties  for 
neglect  of  those  duties,  by  which  damage  to  life  or  property  has  re- 
sulted. And  they  have  expressly  sanctioned  the  compact  made  by 
Virginia  with  Kentucky,  at  the  time  of  its  admission  into  the  Union, 
^  that  the  use  and  navigation  of  the  River  Ohio,  so  far  as  the  territory 
of  the  proposed  State,  or  the  territory  that  shall  remain  within  the 
limits  of  this  commonwealth  lies  thereon,  shall  be  free  and  common 
to  the  citizens  of  the  United  States."  Now,  an  obstructed  naviga- 
tion cannot  be  said  to  be  free.  It  was,  no  doubt,  in  view  of  this  com- 
pact, that  in  the  charter  for  the  bridge,  it  was  required  to 
be  so  elevated,  as  not,  at  the  greatest  height  of  the  *  water,  [  *  666  ] 
to  obstruct  navigation.  Any  individual  may  abate  a  public 
nuisance.  6  Bac.  Ab.  797 ;  2  RolL  Ab.  144, 146 ;  9  Co.  64 ;  Hawk. 
P.  C.  75,  §  12. 

This  compact,  by  the  sanction  of  congress,  has  become  a  law  of 
the  Union.  What  further  legislation  can  be  desired  for  judicial 
action  ?  In  the  case  of  Green  et  aL  v.  Biddle,  8  Wheat.  1,  this 
court  held  that  a  law  of  the  State  of  Kentucky,  which  was  in  viola- 
tion of  this  compact  between  Virginia  and  Kentucky,  was  void  ;  and 
they  say  this  court  has  authority  to  declare  a  state  law  unconstitu- 
tional, upon  the  ground  of  its  impairing  the  obligation  of  a  compact 
between  different  States  of  the  Union. 

The  case  of  Wilson  v.  The  Blackbird  Creek  Marsh  Company, 
2  Pet.  260,  is  different  in  principle  from  the  case  before  us.  A 
dam  was  built  over  a  creek  to  drain  a  marsh,  required  by  the  un- 
healthiness  it  produced.  It  was  a  small  creek,  made  navigable  by 
the  flowing  of  the  tide.  The  chief  justice  said  it  was  a  matter  of 
doubt,  whether  the  small  creeks,  which  the  tide  makes  navigable  a 
short  distance,  are  within  the  general  commercial  regulation,  and  that, 
in  such  cases  of  doubt,  it  would  be  better  for  the  court  to  follow  the 
lead  of  congress.  Congress  have  led  in  regulating  commerce  on  the 
Ohio,  which  brings  the  case  within  the  rule  above  laid  down.  The 
facts  of  the  two  cases,  therefore,  instead  of  being  alike,  are  altogether 
difierent. 

No  state  law  can  hinder  or  obstruct  the  free  use  of  a  license 
granted  under  an  act  of  congress.  Nor  can  any  State  violate  the 
compact,  sanctioned  as  it  has  been,  by  obstructing  the  navigation  of 
the  river.  More  than  this  is  not  necessary  to  give  a  civil  remedy  for 
an  injury  done  by  an  obstruction.  Congress  might  punish  such  an 
act  criminally,  but  until  they  shall  so  provide,  an  indictment  will  not 


632         SUPREME   COURT  OF  THE  UNITED   STATES. 


State  of  Pennsylvania  v.  The  Wheeling  &c.  Bridge  Co.    13  H. 

lie  in  the  courts  of  the  United  States  for  an  obstruction  wldch  is  a 
public  nuisance.  But  a  public  nuisance  is  also  a  private  nuisance, 
where  a  special  and  an  irremediable  mischief  is  done  to  an  indi- 
vidual. 

In  the  case  of  The  City  of  Gteorgetown  v.  The  Alexandria  Co.  12 
Pet  98,  this  court  say :  "  The  court  of  equity,  also,  pursuing  the 
analogy  of  the  law,  that  a  party  may  maintain  a  private  action  for 
special  damages,  even  in  case  of  a  public  nuisance,  will  now  take 
jurisdiction  in  case  of  a  public  nuisance,  at  the  instance  of  a  private 
person,  where  he  is  in  imminent  danger  of  suffering  a  special  injury, 
for  which,  under  the  circumstances  of  the  case,  the  law  would  not 
afford  an  adequate  remedy."  Where  no  special  damage  is  alleged, 
an  individual  could  not  prosecute  in  his  own  name  for  a  public  nui- 
sance. This  doctrine  is  laid  down  in  Conning  et  oL  v. 
[  *  567  ]  Lowerre,  6  Johns.  *  Ch.  439.  In  that  case,  the  injunction 
was  granted,  and  the  chancellor  said, ''  that  here  was  a  spe- 
cial grievance  to  the  plaintiffs,  affecting  the  enjoyment  of  their  prop- 
erty and  the  value  of  it.  The  obstruction  was  not  only  a  common 
or  public  nuisance,  but  worked  a  special  injury  to  the  plaintiff." 

Chancellor  Kent,  in  the  3d  volume  of  his  Commentaries,  411,  says : 
^  The  common  law,  while  it  acknowledged  and  protected  the  right 
of  the  owners  of  the  adjacent  lands  to  the  soil  and  water  of  the  river, 
rendered  that  right  subordinate  to  the  public  convenience,  and  all 
erections  and  impediments  made  by  the  owners,  to  the  obstruction 
of  the  free  use  of  the  river  as  a  highway  for  boats  and  rafts,  are 
deemed  nuisances." 

In  Sampson  v.  Smith,  8  Simons,  272,  it  was  held  that  injury  to 
the  plaintiff's  trade  was  sufficient  to  give  jurisdiction  against  a  pub- 
lic nuisance,  and  that  it  was  not  necessary  to  use,  in  such  a  prosecu- 
tion, the  name  of  the  attorney-general.  And  this  was  on  a  bill  for 
the  discontinuance  of  works  already  erected. 

It  is  said,  <<  the  question  of  nuisance,  or  not,  must,  in  cases  of 
doubt,  be  tried  by  a  jury."  2  Story's  Eq.  §  923.  In  this  respect,  the 
f}uestion  is  similar  to  an  application  for  the  protection  of  a  patent. 
Where  the  right  has  been  long  enjoyed,  or  is  clear  of  doubt,  chancery 
will  interfere  without  a  trial  at  law.  Mr.  Justice  Story  says,^  Ibid.  § 
924 :  "  A  court  of  equity  will  not  only  interfere  upon  the  information 
of  the  attorney-general,  but  also  upon  the  application  of  private  par- 
ties, directly  affected  by  the  nuisance;  whereas,  at  law,  in  many 
cases  the  remedy  is,  or  may  be,  solely  through  the  instrumentality  of 
the  attorney-general." 

In  the  same  volume,  §  925,  it  is  said :  ^  In  regard  to  private  nui- 
sances the  interference  of  courts  of  equity,  by  way  of  injunction,  is 
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undoubtedly  founded  upon  the  ground  of  restraining  irreparable  mis- 
chief, or  of  suppressing  oppressive  and  interminable  litigation,  or  of 
preventing  multiplicity  of  suits."  Mil  Eq.  PL  by  Jeremy,  144, 145 ; 
Eden  on  Injunctions,  c  11,  231,  238. 

'<  There  must  be  such  an  injury,  as  from  its  nature  is  not  suscepti- 
ble of  being  adequately  compensated  by  damages  at  law,  or  such  as 
from  its  continuance  or  permanent  mischief,  must  occasion  a  con- 
stantly recurring  grievance,  which  cannot  otherwise  be  prevented 
than  by  an  injunction."  "  Formerly,  indeed,  courts  of  equity  were 
extremely  reluctant  to  interfere  at  all,  even  in  regard  to  repeated 
trespasses.  But  now  there  is  not  the  slightest  hesitation,  if  the  acts 
done,  or  threatened  to  be  done  to  the  property,  would  be  ruinous  or 
irreparable."    2  Story's  Eq.  §  928. 

In  Ripon  v.  Hobart,  3  Mylne  &  Keen,  169,  Lord  Brougham  says 
*^  If  the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the  court 
will  interfere  to  stay  irreparable  mischief  without  waiting 
*  for  the  result  of  a  trial ;  and  will,  according  to  the  cir-  [  *  568  ] 
cumstances,  direct  an  issue  or  allow  an  action,"  &c.    Lord 
Eldon,  in  the  case  of  Attorney- Gteneral  v.  Cleaver,  18  Ves.  218,  ap- 
peared to  think  that  there  was  no  instance  of  an  injunction  to  restrain 
a  nuisance  without  trial.    But  in  this  he  was  clearly  wrong. 

The  fact  that  the  bridge  constitutes  a  nuisance  is  ascertained  by 
measurement.  The  height  of  the  bridge,  of  the  water,  and  of  the 
chimneys  of  steamboats,  are  the  principal  facts  to  be  ascertained.  If 
the  obstruction  exists,  it  is  a  nuisance.  To  ascertain  this  a  jury  is 
not  necessary.  It  is  shown  in  the  report,  by  a  mathematical  demon- 
stration. And  the  other  matters,  connected  with  the  case,  as  to  the 
benefit  of  high  chimneys,  lowering  of  them  in  passing  under  the 
bridge,  and  shortening  chimneys,  are  matters  of  science  and  experi- 
ence, better  ascertained  by  a  report  than  by  a  verdict.  And  the  same 
may  be  said  of  the  statistics  which  are  in  the  case. 

The  object  of  the  suit  was,  not  the  recovery  of  damages,  but  to 
enjoin  the  defendants  from  building  the  bridge  which  would  injure 
the  plaintiff.  If  the  bridge  be  a  material  obstruction  to  the  naviga- 
tion of  the  Ohio,  it  is  not  denied  that  the  plaintiff  would  be  injured. 
The  ground  of  defence  taken  and  maintained  is,  that  the  bridge  is 
not  a  material  obstruction  to  commerce  on  the  river.  On  this  point 
there  is  no  doubt  A  jury,  in  such  a  case,  could  give  no  aid  to  the 
court,  nor  security  to  the  parties.  Having  had  notice  of  an  application 
for  an  injunction,  before  the  defendants  had  thrown  any  obstruction 
over  the  river,  they  cannot  claim  that  their  position  is  strengthened 
by  the  completion  of  the  bridge. 

But  it  is  said,  the  bridge  constitutes  no  serious  obstruction  to  the 
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navigation  of  the  Ohio ;  that  only  seven  steamboats,  of  two  hundred 
and  thirty  which  ply  upon  the  river  as  high  as  Pittsburg,  are  ob- 
structed ;  and  that  arises  from  the  height  of  their  chimneys,  which 
might  be  lowered  at  a  small  expense,  in  passing  under  the  bridge  ; 
that  by  the  introduction  of  blowers,  the  chimneys  might  be  shortened 
without  lessening  the  speed  of  the  boats ;  that  the  goods  and  passen- 
gers which  are  conveyed  on  the  public  lines  of  communication,  be- 
tween Pittsburg  and  Philadelphia,  could  be  as  well  conveyed  on 
boats  of  lower  chimneys,  and  consequently  the  State,  as  proprietor 
of  those  lines,  if  at  all  injured,  is  injured  so  inconsiderably  as  not  to 
lay  the  foundation  of  this  procedure ;  that  none  of  the  packets  or  the 
other  boats  on  the  river  are  owned  by  the  State  of  Pennsylvania. 

That  the  bridge  constitutes  an  obstruction,  is  shown  by  the  report 
of  the  commissioner,  the  answer  of  defendants,  the  proof  in  the  case, 
and  by  the  admission  in  the  argument  of  the  counsel  for  the  de- 
fendants. The  report  of  the  commissioner  is  considered, 
[  *  569  ]  'as  to  the  fact  of  the  obstruction  and  the  extent  of  it,  of  the 
same  force  as  a  verdict  of  a  jury.  The  report  having  been 
the  result  of  a  most  arduous  and  scientific  investigation  of  the  facts, 
is  entitled  to  the  full  weight  of  a  verdict.  2  Railway  Cases,  330. 
The  fact  of  obstruction  was  a  plain  and  practical  question,  but  it  was 
connected  with  other  matters  involving  questions  of  science,  which 
were  to  be  settled  on  the  opinion  of  experts,  and  a  report  being  fairly 
made,  the  court  will  generally  assume  it  as  a  basis  of  action,  unless 
it  shall  be  shown  to  have  been  made  under  improper  influences,  or 
through  a  mistake  of  facts.  1  Railway  Cases,  576;  Shelford  op 
Railways,  430. 

In  his  report,  the  commissioner  says :  '^  The  boats  running  in  that 
line,  and  passing  the  site  of  the  present  suspension  bridge,  in  1849, 
previous  to  the  time  when  the  first  cables  were  thrown  across  the 
eastern  branch  of  the  Ohio,  at  Wheeling,  were  The  Clipper,  No.  2 ; 
The  Hibernia,  No.  2;  The  Brilliant;  The  Messenger,  No.  2;  The 
Isaac  Newton ;  The  New  England,  No.  2 ;  and  The  Monongahela. 

<'  The  Clipper,  No.  2,  came  out  in  March,  1846,  was  215  feet  long, 
and  had  chimneys  64  feet  high.  The  Hibernia,  No.  2,  came  out  in 
1847.  She  was  225  feet  long,  and  her  chimneys  were  72J  feet  high 
from  the  water.  The  Brilliant  came  out  in  February,  1848,  was  227 
feet  long,  and  had  chimneys  71  feet  high.  The  Messenger,  No.  2, 
came  out  in  the  winter  or  spring  of  1849,  was  242  feet  long,  and  has 
chimneys  76^  feet  high.  The  Isaac  Newton  was  182  feet  long,  and 
had  chinmeys  only  63j  feet  high.  The  New  England,  No.  2,  was 
222  feet  long,  and  her  chimneys  were  65}  feet  high.  ''  The  dimen- 
sions  and  height  of  the  chimneys  of  The  Monongahela,"  the  com* 
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missioner  says,  ^  I  have  not  been  able  to  ascertain  from  the  evi« 
dence." 

^  There  were  also  two  other  regular  packets  running  past  Wheel* 
ing  in  the  spring  and  summer  of  1849,  previous  to  the  erection  of  the 
bridge;  the  two  Telegraphs,  running  as  regular  packets  between 
Pittsburg  and  Louisville.  The  chimneys  of  The  Telegraph,  No.  l, 
were  80  feet  high,  and  those  of  the  other  Telegraph  were  79  feet  9 
inches  high. 

'^  Not  more  than  two  or  three  of  these  nine  packets  had  their  chim- 
neys  prepared  for  lowering  at  the  close  of  the  navigation  in  the  sum- 
mer of  1849.  And  of  the  five  largest,  only  one  of  them  could  have 
gotten  under  the  bridge  on  a  twenty  feet  stage  of  water,  with  the 
chimneys  standing;  and  that  one,  The  Brilliant,  could  not  have 
gotten  under  when  the  water  was  more  than  twenty-one  feet  upon 
the  Wheeling  Bar.  And  neither  of  the  two  Telegraphs  could  have 
gotten  under  the  bridge  at  a  thirteen  feet  stage  of  the  water,  with 
their  chimneys  standing." 

•"If  the  bridge,"  says  the  commissioner,  "had  been  erected  [  •  570  ] 
in  1847,  therefore,  and  those  nine  packets  had  then  been  ' 
running,  two  of  them  could  not  have  gotten  under  the  bridge  for 
nearly  three  months,  when  the  water  was  thirteen  feet  and  over;  two 
of  them  would  have  been  unable  to  get  under  for  thirty-three  days, 
when  the  water  on  the  bar  was  twenty  feet  and  over ;  another,  The 
Brilliant,  from  nineteen  to  twenty-five  days,  when  the  water  was 
twenty-nine  feet  and  over ;  and  the  other  four  as  much  as  ten  days, 
when  the  water  was  twenty-nine  feet  and  over,  —  unless  they  had 
'owered  or  cut  oflf  their  chimneys." 

"  The  passage  of  three  of  the  Pittsburg  and  Cincinnati  packets, 
which  were  running  on  the  Ohio  before  the  erection  of  the  bridge, 
had  been  actually  stopped  or  obstructed  by  such  bridge  previous  to 
the  order  of  reference  in  this  cause :  The  Messenger,  No.  2,  The  Hi- 
bernia.  No.  2,  and  The  Brilliant. 

"  The  first  of  these  boats  arrived  at  the  bridge  on  the  10th  of  No- 
vember, 1849,  on  her  downward  passage,  upon  a  twenty  feet  stage 
of  water,  and  had  to  cut  off  her  chimneys  before  she  could  pass  the 
bridge.  She  was  detained  there  about  seven  hours,  but  I  believe  she 
did  not  lose  her  trip  or  passengers.  She  was  subsequently  detained 
at  the  bridge  seven  hours,  and  was  obliged  to  cut  off  her  chimneys  a 
second  time. 

"  On  the  11th  of  Noverhber,  1849,  The  Hibernia,  No.  2,  reached 
the  bridge  on  her  upward  trip.  They  attempted  to  get  her  under  the 
bridge  by  sinking  her  deeper  in  the  water  with  coal  ballast  But,  in 
attempting  to  pass  the  bridge,  the  top  of  one  of  her  chimneys  caught 
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upon  a  projection  from  the  under  side  of  one  of  the  flooring  timbers, 
and  injured  the  chimney  so  that  it  had  to  be  taken  down  and  repaired. 
The  boat  was  detained  thirty-two  hours  at  Wheeling  on  that  occa- 
sion ;  and  was  obliged  to  hire  another  boat  to  take  her  passengers 
on  to  Pittsburg,  except  such  of  them  as  preferred  to  cross  the  moun- 
tains by  the  way  of  Cumberland. 

<^  On  the  18th  of  the  same  month,  the  passage  of  The  Hibemia, 
No.  2,  was  again  obstructed  by  the  bridge  on  her  downward  passage, 
by  which  she  lost  an  entire  trip.  Finding  she  could  not  get  under 
the  bridge  in  time  to  save  her  trip,  she  transferred  her  freight  and  pas- 
sengers to  another  boat,  and  returned  to  Pittsburg.  And  the  passage 
of  the  same  boat  was  again  obstructed  by  the  bridge  in  coming  up 
the  river  last  spring.  On  that  occasion,  she  arrived  at  Wheeling  be- 
tween nine  and  ten  o'clock  in  the  morning,  and  finding  she  could  not 
get  under  the  bridge,  she  gave  up  the  irip,  and  landed  her  passengers, 
who  proceeded  east  by  way  of  Cumberland. 

'<  The  Brilliant  was  obstructed  by  the  bridge  on  her  pas- 
[  *  571  ]  sage  *  up  on  the  18th  December,  1849,  and  had  to  wait 
until  her  chimneys  could  be  cut  off,  to  enable  her  to  pass 
under  the  bridge.  The  chimneys  were  cut  off  at  great  risk  to  tbe 
lives  of  those  who  were  engaged  in  the  operation;  and  the  boat 
passed  under  the  bridge  and  proceeded  to  Pittsburg  after  a' detention 
of  four  or  five  hours. 

^  In  the  winter  and  spring  subsequent  to  the  erection  of  the  bridge, 
The  Buckeye  State,  The  Keystone  State,  and  The  Cincinnati,  three 
new  packets,  were  brought  into  the  Pittsburg  and  Cincinnati  lines, 
in  the  places  of  The  New  England,  No.  2,  The  Isaac  Newton,  and 
The  Monongahela.  They  were  all  of  much  larger  dimensions  and 
had  much  taller  chimneys  than  the  old  boats  for  which  they  were 
substituted,  and  their  chimneys  were  hinged  and  rigged  for  lowering." 
The  chimneys  of  The  Buckeye  State  were  74  feet  8  inches  high, 
those  of  The  Keystone  77  feet  5  inches,  and  those  of  The  Cincinnati 
84  feet  7  inches. 

*'  Two  accidents  have  occurred  to  those  new  boats  in  passing  under 
the  bridge  since  they  came  out.  The  Keystone  State,  on  her  down* 
ward  passage,  the  4th  of  March  last,  in  attempting  to  pass  under  the 
apex  of  the  bridge  upon  a  thirteen  and  a  quarter  feet  stage  of  water, 
could  not  get  near  enough  to  the  Wheeling  shore  to  pass  under  the 
apex  of  the  bridge.  And  in  attempting  to  drop  down  about  twenty 
feet  further  west,  one  of  the  chimneys  struck  the  bridge  and  tore 
away  all  the  guys  or  fastenings  of  both  chimneys,  except  one  guy- 
rod,  broke  the  westerly  chimney  in  two,  broke  off  the  hinge  from  the 
other  chimney,  and  tore  up  some  portions  of  the  hurricane  deck  to 


DECEMBER  TERM,  1851.  687 

State  of  Pennsylvania  v.  The  Wheeling  &c.  Bridge  Co.    13  H. 

which  the  guy-rods  were  fastened.  And  if  the  remaining  gny-rod 
had  given  way,  both  chimneys,  weighing  together  about  four  tons, 
would  have  fallen  down." 

A  somewhat  similar  accident,  it  seems  from  the  report,  occurred 
to  The  Cincinnati,  in  October,  1850. 

On  the  practicability  and  safety  of  lowering  the  chimneys,  a  great 
number  of  witnesses  were  examined.  And  the  commissioner  says, 
although  there  was  great  conflict  in  the  testimony  as  respects  the 
danger  to  the  limbs  and  lives  of  the  passengers  in  the  operation,  yet, 
he  says,  when  the  facts  sworn  to  are  examined,  there  is  a  decided 
preponderance  against  the  safety  of  lowering  the  chimneys.  And  he 
remarks :  '^  The  very  elevated  as  well  as  large  chimneys  used  upon 
the  Cincinnati  and  Pittsburg  packets,  and  other  boats  of  that  class, 
cannot  certainly  with  any  facility  or  safety  be  lowered  by  hinges  at 
the  tops.  They  are  therefore  obliged  to  lower  them  at  the  hurricane- 
deck,  by  means  of  a  derric.  The  weight  of  the  parts  of  the  two 
chimneys,  which  must  be  let  down  upon  those  large  boats,  is  esti* 
mated  by  the  witnesses  to  be  from  three  to  four  tons.  This 
*  enormous  weight  hanging  over  the  cabin,  or  rather  over  [  *  572  ] 
the  berths  of  passengers,  in  process  of  lowering,  would  prob- 
ably prove  disastrous  in  the  extreme  if,  by  any  accident,  the  chim- 
neys should  come  down  by  the  run ;  which  is  very  likely  to  occur, 
from  the  carelessness  or  stupidity  of  the  green  hands  that  the  ov^ners 
and  officers  of  western  boats  are  so  often  obliged  to  employ." 

And  if  to  the  difficulties  stated  in  the  report,  there  be  added  the 
darkness  of  the  night,  a  snow  storm,  or  the  falling  rain  congealing 
on  the  roof  of  the  boat  and  covering  it  with  ice,  and  a  high  wind, 
which  generally  is  experienced  in  a  storm,  it  would  be  impracticable, 
while  the  boat  was  proceeding  at  the  rate  of  ten  or  twelve  miles  an 
hour,  to  lower  the  chimneys;  and  this  must  be  done,  or  the  boat  must 
land.  During  this  operation,  the  pilot,  on  whom  the  safety  of  the 
boat  and  the  lives  of  the  passengers  in  a  great  degree  depend,  must, 
from  his  position,  be  in  imminent  danger. 

The  Qxpense  of  lowering  the  chimneys,  if  practicable  and  safe, 
would  constitute  no  inconsiderable  item.  The  time  lost  in  raising 
and  lowering  chimneys  is  variously  estimated  by  the  witnesses  at 
from  one  to  three  hours.  Take  the  minimum  of  such  estimate,  and, 
according  to  the  calculation  of  Colonel  Long,  the  expense  of  the  boat 
amounts  to  $8.33  per  hour.  Each  packet  will  have  to  lower  its 
chimneys  every  time  it  passes  under  the  bridge,  which  will  be,  ordi- 
narily, sixty  times  a  season,  amounting  to  the  sum  of  $499.80,  a 
charge  on  each  packet  To  this  may  be  added  the  apparatus  for 
lowering  the  chimneys,  estimated  at  $400,  which,  with  its  repairs^ 
VOL.  XIX.  54 
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may  be  estimated  at  $100  per  annum  daring  the  life  of  the  boat, 
which  averages  five  years.  And  it  is  in  proof  that  stationary  chim 
neys  will  last  five  years,  but  if  subject  to  be  lowered,  they  will  only 
last  half  that  time.  The  cost  of  chimneys  for  a  boat  is  stated  at 
$1,000,  which  may  be  considered  as  an  increased  expense  to  each 
boat  of  $200  per  annum.  These  sums,  added  together,  make  a  total 
of  $799.80,  which  sum,  multiplied  by  seven,  the  number  of  the  pack- 
ets, make  the  sum  of  $5,598.60,  which  the  owners  of  these  packets 
must  necessarily  pay  as  an  annual  tax,  by  reason  of  the  obstruction 
of  the  bridge,  if  they  run  their  boats  and  lower  their  chimneys. 

But  it  is  contended  that  the  difficulty  of  passing  under  the  bridge 
may  be  obviated  by  shortening  the  height  of  the  chimneys  without 
lessening  materially  the  speed  of  the  boat. 

That  high  chimneys  increase  the  speed  of  the  boat  is  proved  in  the 
case  practically  and  scientifically. 

Professors  Benwick,  Byrue,  and  Locke  say  that,  by  a  law  of  nature, 
the  force  or  velocity  of  a  draft  depends  upon  the  height 
[  •  573  ]  •  of  the  chimney ;  the  force  and  velocity  being  measured  by 
the  difference  in  the  weight  between  the  column  of  air 
within  the  chimney  and  an  outside  column  of  equal  height  and  dia- 
meter ;  so  that  a  reduction  of  the  height  of  the  chimney  involves  a 
diminution  of  that  force  with  which  nature  supplies  air  to  combine 
with  fuel  for  combustion,  and,  by  consequence,  their  follows  a  dimi- 
nution of  heat  developed  in  the  furnace,  of  steam  geYieraled  in  the 
boiler,  and  of  power  by  which  the  wheel  is  moved  and  the  boat  pro- 
pelled. 

The  commissioner  in  his  report  says,  ^  the  deduction  of  science  alsc 
shows  that  the  draft  is  increased  by  elongating  the  chimneys."'  In 
this  question,  economy  of  fuel  is  not  the  object  to  be  attained,  but  the 
greatest  practicable  speed  consistent  with  safety.  And  this  is  attained, 
where  there  is  no  defect  in  the  furnace,  by  the  combustion  of  the 
largest  amount  of  fuel.  Forty-three  bushels  of  bituminous  coal  are 
consumed  per  hour  by  each  of  the  Pittsburg  packets. 

The  commissioner  says :  <<  In  relation  to  the  question  whether 
chimneys  as  high  as  those  now  in  use  upon  the  Pittsburg  and  Cin- 
cinnati packets,  and  some  of  the  larger  boats  on  the  Ohio,  are  neces- 
sary for  obtaining  the  maximum  of  speed  desirable  in  the  navigation 
of  the  river,  there  is  a  diversity  of  opinion  among  the  witnessea, 
especially  among  those  who  are  not  acquainted  with  the  scientific 
principles  of  chimney-draft  in  reference  to  the  combustion  of  fuel  f<» 
the  generation  of  steam.  But  I  think  there  is  a  great  preponderance 
of  the  testimony,  even  of  that  class  of  witnesses,  in  favor  of  the  neces- 
sity of  very  high  chimneys  upon  the  large  Ohio  steamboats." 
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And  he  further  remarks :  *<  Rejecting  the  deductions  of  science  on 
the  subject,  the  teachings  of  experience  show,  that  as  boats  upon  the 
Ohio  have  been  gradually  improved  in  their  dimensions,  from  time 
to  time,  and  the  height  of  their  chimneys  increased,  they  have  been 
enabled  to  run  with  greater  speed,  to  the  evident  advantage  of  com- 
merce and  of  travel  upon  the  rivers.  And  the  fact  that  several  differ- 
ent projects  for  procuring  artificial  draft,  such  as  blowers,  as  an  avail- 
able substitute  for  the  draft  of  tall  chimneys,  have  been  tried  upon 
the  western  waters,  and  have  failed  and  been  abandoned,  is  very 
strong  evidence  in  favor  of  the  necessity  of  natural  draft  for  the  com- 
bustion of  wood  and  bituminous  coal  upon  the  steamboats  navigating 
the  Ohio.*' 

There  is  no  better  evidence  of  utility  than  the  progress  made  in 
the  structure  of  steamboats  and  of  the  machinery  by  which  they  are 
propelled.  Men  who  are  engaged  in  navigation  learn  by  experience, 
and  adopt  that  which  will  be  most  conducive  to  their  own  inter- 
ests. 

•  It  appears  from  the  statement  of  Scowden,  an  engineer,  [  *  574  ] 
that  the  chimneys  of  the  first  boat,  called  The  Cincinnati, 
were  eighty-four  feet  high  from  the  surface  of  the  water  when  light, 
and  about  seventy-four  feet  high  from  the  centre  of  the  flues.  Her 
chimneys  were  shortened  eight  feet,  and  it  diminished  her  speed  up 
stream  from  a  mile  to  a  mile  and  a  half  per  hour.  Captain  Hazlep 
states,  that  adding  eight  feet  to  the  chimney  of  The  Telegraph,  in 
1849,  increased  her  speed  about  half  a  mile  an  hour  up  stream.  And 
by  Captain  Duval,  that  The  Clipper's  chimney  being  cut  off  eight 
feet,  in  order  to  pass  the  Wheeling  bridge,  reduced  her  speed  about 
three  hours  between  Cincinnati  and  Pittsburg.  And  it  may  be  fairly 
inferred  that  a  reduction  of  twenty  feet  would  reduce  the  speed 
between  Cincinnati  and  Pittsburg  about  four  hours. 

According  to  this  estimate,  the  cost  of  the  boat  per  hour  being,  as 
above  stated,  $8.33,  if  there  should  be  an  average  loss  of  four  hours 
in  each  trip,  it  would  amount  to  $33.32.  This  sum,  multiplied  by 
sixty,  the  average  number  of  trips  each  season,  would  amount  to  the 
sum  of  $1,999.20,  and  this  being  multiplied  by  seven,  the  number  of 
the  packets,  would  make  the  sum  of  $13,994.40,  an  annual  loss  by 
the  owners  of  the  packets,  by  reducing  the  height  of  their  chimneys, 
so  as  to  pass  under  the  bridge  at  the  different  stages  of  the  water. 

But  it  is  said  these  seven  packets  are  the  only  boats  obstructed  by 
the  bridge,  of  the  two  hundred  and  thirty  which  ply  upon  the  Ohio, 
and  run  to  Pittsburg. 

The  transportation  of  goods  and  passengers  by  these  packets  will 
show  their  relative  importemce,  as  instruments  of  commerce,  between 
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Cincinnati  and  Pittsburg.  From  the  evidence,  it  appears  that  they 
convey  about  one  half  of  the  goods  in  value,  and  three  fourths  of  the 
passengers,  between  those  cities.  Taking  The  Keystone  State  as  a 
criterion,  each  packet  transports  annually  thirty  thousand  nine  hun- 
dred and  sixty  tons  of  freight,  and  twelve  thousand  passengers.  The 
line  was  established  in  1844,  and  it  appears  from  the  proof  that  since 
that  time  it  has  transported  between  the  above  cities  nearly  a  million 
of  passengers. 

It  is  in  proof  that  the  life  of  these  packets  averages  five  years,  when 
their  places  in  the  line  must  be  supplied  by  new  boats.  If,  to  their 
original  cost  of  construction,  there  be  added  the  expense  of  running 
them  for  five  years,  adding  nothing  for  repairs  or  accidents,  a  total 
sum  will  be  expended  of  $1,680,000.  This  amount  of  capital  is 
appropriated  every  five  years  in  running  this  line  of  packets.  The 
structure  of  the  bridge  cost  less  than  one  eighth  of  that  sum. 

The  speed  of  these  boats,  their  excellent  accommodations,  and 
their  general  good  management,  recommend  them  to  the  public,  as  is 
shown  by  the  large  amount  of  goods  and  passengers  they 
[  •  575  ]  *  convey.  A.nd  any  change  in  their  structure,  or  in  the 
production  of  the  propelling  power,  which  shall  impede  their 
progress,  would  not  only  impose  upon  their  proprietors  a  most  oner- 
ous tax,  but  it  would  greatly  lessen  their  profits,  by  reducing  the 
amount  of  freight  and  passengers.  And  no  part  of  the  amount 
would,  probably,  pass  to  other  boats  on  the  river,  but  *to  the  northern 
or  southern  lines,  where  greater  expedition  is  given. 

In  the  report  of  the  commissioner,  a  statement  is  made  of  the 
stages  of  water  at  Wheeling  for  twelve  years,  beginning  on  the  IDA 
of  March,  1838,  and  ending  on  the  9th  of  the  same  month,  1850. 

The  highest  part  of  the  bridge,  by  actual  measurement  from  the 
ground,  is  91.31  feet.  This  elevation  is  only  at  a  single  point,  two 
hundred  and  eighty-four  feet  from  the  face  of  the  eastern  abutment 
From  the  apex  it  deflects  east  and  west,  being  at  the  distance  of 
forty  feet  westward  only  89.48  feet  above  the  ground,  and  at  the 
same  distance  east  only  89.77  feet  above  the  ground.  The  chimneys 
on  the  seven  packets  require  a  space  of  about  thirty  feet  in  width  to 
pass  under  the  bridge  within  the  eighty  feet  allowed,  and  the  depth 
of  water  and  a  suflicient  headway  must  be  deducted,  to  show  the 
height  of  the  bridge  for  the  passage  of  boats.  The  headway  required, 
as  appears  from  the  report  of  the  engineer,  should  be  between  the 
tops  of  the  chimneys  and  the  lowest  parts  of  the  bridge,  from  two  to 
three  feet.  This  would  reduce  the  space,  say  two  feet  and  a  half  to 
87.27  feet 

In  the  twelve  years  above  stated,  the  water  was  at  the  stage  of 
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twenty-one  feet  and  over,  two  hundred  and  nineteen  days  ;  conse- 
quently no  boat  whose  chimneys  were  66J  feet  high,  could  have 
passed  under  the  bridge.  Twenty-one  feet  of  water  are  substituted 
for  twenty  feet  in  the  table  reported,  that  statement  allowing  a  foot 
of  water  below  the  measurement.  The  water,  in  the  above  period, 
was  twenty-six  feet  and  over,  eighty-three  days,  during  which  time 
no  boat  could  have  passed  under  the  bridge  whose  chimneys  were 
sixty-two  feet  high.  The  water  was  twenty-eight  feet  and  over  fifty- 
five  days  during  the  twelve  years,  which  would  have  prevented  a  boat 
firom  passing  under  the  bridge  whose  chimneys  were  sixty  feet  high. 
Within  the  same  period,  the  water  was  sixteen  feet  and  over,  five 
hundred  and  thirty-four  days  ;  consequently,  boats  whose  chimneys 
were  seventy-two  feet  high,  during  that  whole  time  could  not  have 
passed  under  the  bridge. 

In  his  report,  the  commissioner  says :  ^  The  bridge  is  nine  hundred 
and  eighty  feet  between  the  bases  of  the  two  abutments.  At  the 
highest  point  of  the  bridge,  for  the  distance  of  about  fifty-six 
feet  in  width,  there  is  a  clear  headway,  for  the  *  passage  of  [  *  676  ] 
steamboats  with  their  chimneys  standing  of  ninety-one  feet 
above  extreme  low  water.  But  this  space  of  fifty-six  feet  in  width 
is  not  over  any  part  of  the  river  at  extreme  low  water.  The  water 
upon  the  Wheeling  Bar  must  be  about  four  feet  deep,  to  bring  the 
easterly  edge  of  the  stream  under  the  western  extremity  of  the  fifty- 
six  feet  And  it  must  be  more  than  fifteen  feet  deep  upon  the  bar 
to  enable  a  steamboat  drawing  five  feet,  to  avail  itself  of  the  ninety- 
one  feet  headway  above  low-water  mark,  for  the  whole  width  of  fifly- 
aix  feet.'^ 

It  follows,  firom  this  statement  of  facts,  that  a  steamboat  drawing 
five  feet  of  water,  and  whose  chimneys  are  79J  feet  high  or  over,  can 
never  pass  under  the  apex  of  the  bridge  at  any  stage  of  the  water 
without  lowering  her  chimneys.** 

From  the  data  referred  to,  the  defendants'  counsel  contend  that  in 
a  few  years  at  most,  there  will  be  a  concentration  of'  railroads  at 
Wheeling,  and  at  other  places  on  the  Ohio,  connecting  the  Eastern 
with  the  Western  country,  which,  firom  their  speed  and  safety,  must 
take  firom  the  river  the  passengers  and  a  considerable  portion  of  the 
fireight  now  transported  in  steamboats.  That  these  roads,  crossing 
the  Ohio  River,  wiU  reach  the  commercial  ports  of  the  interior,  and 
diflTuse  a  larger  amount  of  commerce  than  that  which  is  now  trans- 
ported on  the  Ohio.  And  it  is  intimated  that  the  Wheeling  bridge 
oiay  be  used  by  the  railroad  cars ;  but  it  is  clearly  proved  that  the 
bridge  is  not  calculated  for  such  a  transportation. 

However  numerous  these  roads  may  be,  there  can  be  no  doubt 
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that,  like  similar  roads  in  other  parts  of  the  country,  their  cars  will  be 
loaded  with  freight  and  passengers.  But  it  may  not  follow  that  the 
Ohio  and  our  other  rivers  will  be  deserted,  or  their  business  reduced. 
We  have  an  extent  of  river  coast,  counting  both  shores,  exceeding 
twenty-five  thousand  miles,  through  countries  the  most  fertile  on  the 
globe.  This  is  a  greater  distance  than  the  combined  railways  of  the 
world.  That  our  railroads,  as  avenues  of  commerce,  may  develop 
our  resources  in  a  greater  degree  than  is  now  anticipated,  must  be 
the  desire  of  every  one.  But  the  great  thoroughfares  provided  by  a 
beneficent  Providence,  should  neither  be  neglectecf  nor  abandoned. 
They  will  still  remain  the  great  arteries  of  commerce. 

Past  experience  teaches  us  that,  however  the  facilities  of  commerce 
may  be  multiplied,  her  tracks  will  be  filled  with  productions  which 
enrich  the  country,  and  add  to  the  comforts  and  enjoyments  of  its 
*apidly  increasing  population.  The  rewards  of  labor  will  give  an 
irresistible  impulse  to  enterprise,  which  must  secure  to  our  country  a 
prosperity  unequalled  in  history.  Our  internal  commerce  is  more 
than  three  times  as  great  as  our  foreign,  and  the  increased 
[  •  677  ]  lines  of  intercourse  will  cause  both  *  rapidly  to  advance. 
The  protection  of  the  river  commerce  is  by  no  means  hos- 
tile to  any  other.  The  multiplication  of  commercial  facilities  will, 
in  the  same  proportion,  increase  the  articles  of  trade. 

If  viaducts  must  be  thrown  over  the  Ohio  for  the  contemplated 
railroads,  and  bridges  for  the  accommodation  of  the  numerous  and 
rising  cities  upon  the  banks  of  the  river,  it  is  of  the  highest  impor- 
tance that  they  should  not  be  so  built  as  materially  to  obstruct  its 
commerce.  If  the  obstructions  which  have  been  demonstrated  to 
result  from  the  Wheeling  bridge,  are  to  be  multiplied  as  these  crose- 
ways  are  needed,  our  beautiful  rivers  will,  in  a  great  measure,  be 
abandoned.  An  experience  of  forty  years  shows  how  much  may  be 
done  in  the  structure  of  steamboats,  in  the  improvement  of  their 
machinery,  and  the  propelling  power,  to  increase  the  speed  and  the 
comfort  of  that  mode  of  transportation,  under  a  continued  reduction 
of  expense.  But  if  the  limit  of  advance,  in  this  respect,  has  already 
been  passed ;  and  a  retrograde  movement  is  necessary,  by  rejecting 
the  improvements  recommended  by  ingenuity  and  experience,  we 
dose  our  eyes  to  one  great  source  of  our  prosperity.  What  would 
the  West  now  have  been,  if  steam  had  "not  been  introduced  upon  our 
rivers,  and  their  navigation  had  not  remained  free?  Without  an 
outlet  for  the  products  of  a  prolific  soil  and  the  instruments  of 
mechanical  ingenuity,  the  country  could  have  made  but  little  ad- 
vance. 

It  is  said  that  the  interest  of  commerce  requires  navigable  waters 
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to  be  crossed,  and  that  in  such  a  case  the  inquiry  should  be,  whether 
the  benefit  conferred  upon  commerce  by  the  cross  route,  is  not  greater 
than  the  injury  done.  In  the  case  of  the  King  v.  Sir  John  Morris, 
1  Barn.  &  Adol.  441,  it  was  held,  that  the  injury  cannot  be  balanced 
against  the  benefits  secured.  And  in  the  case  of  the  King  v.  Greorge 
Henry  Ward,  4  Ad.  &  El.  384,  it  was  held,  where  the  jury  found 
that  an  embankment  complained  of  was  a  nuisance,  but  that  the 
inconvenience  was  counterbalanced  by  the  public  benefit  arising 
from  the  alteration,  it  amounted  to  a  verdict  of  guilty. 

If  the  obstruction  be  slight,  as  a  draw  in  a  bridge,  which  would 
be  safe  and  convenient  for  the  passage  of  vessels,  it  would  not  be 
regarded  as  a  nuisance,  where  proper  attention  is  given  to  raise  the 
draw  on  the  approach  of  vessels.  Of  this  character  is  the  complaint 
of  the  plaintifi'  against  the  bridge,  that  it  obstructs  sea  vessels  built  at 
Pittsburg.  Sails  cannot  be  used  to  advantage  on  the  Ohio  or  the 
Blississippi,  consequently  there  can  be  no  necessity  of  raising  the 
masts  until  it  becomes  necessary  to  hoist  the  sails.  Such  vessels 
float  down  the  river  or  are  towed  by  steam-vessels. 

•It  is  true  the  injury  done  to  the  State  of  Pennsylvania  [  *  678  ] 
may  seem  to  be  small,  when  compared  to  the  magnitude 
of  this  subject  It  applies  to  all  our  rivers,  and  affects  annually 
a  transportation  of  many  millions  of  passengers,  and  a  commerce 
w^orth  not  less  than  six  hundred  millions  of  dollars.  It  would  be  as 
unwise  as  it  is  unlawful  to  fetter,  in  any  respect,  this  vast  commerce. 

In  all  the  charters,  granted  for  the  construction  of  bridges  over 
navigable  waters,  it  is  believed  all  ihe  States,  not  excepting  Virginia, 
have  provided  that  their  navigation  should  not  be  obstructed. 

The  bridge  company  had  legal  notice  of  the  institution  of  the  suit, 
and  of  the  application  for  an  injunction  to  stay  their  proceedings, 
before  their  cables  were  thrown  across  the  river.  This  should  have 
induced  them  to  suspend,  for  a  time,  their  great  work,  alike  creditable 
to  the  enterprise  of  their  citizens,  and  the  genius  and  science  of  the 
engineer  who  planned  the  bridge  and  superintended  its  construction. 
It  is  a  matter  of  regret  that,  by  the  prosecution  and  completion  of 
the  bridge,  they  have  incurred  a  high  responsibility. 

For  the  reasons  and  facts  stated,  we  think  that  the  bridge  obstructs 
the  navigation  of  the  Ohio,  and  that  the  State  of  Pennsylvania  has 
been,  and  will  be,  injured  in  her  public  works,  in  such  manner  as  not 
only  to  authorize  the  bringing  of  this  suit,  but  to  entitle  her  to  the 
Kdief  pmyed. 

Believing,  from  the  estimates  in  the  case,  that  the  obstruction  to 
the  navigation  of  the  river  may  be  removed  by  elevating  the  bridge, 
at  an  expense  which,  when  added  to  the  original  cost,  will  leave  a 
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reasonable  profit  to  the  stockholders,  on  the  entire  capital  expended, 
we  have  endeavored  to  ascertain  the  lowest  point  of  elevation  which 
will  secure  this  object.  And,  on  a  full  view  of  the  evidence,  we  are 
brought  to  the  conclusion,  that  an  elevation  of  the  lowest  parts  of 
the  bridge  for  three  hundred  feet  over  the  channel  of  the  river,  not 
less  than  one  hundred  and  eleven  feet  from  the  low-water  mark,  will 
be  sufficient — the  flooring  of  the  bridge  descending  from  the  termini 
of  the  elevation,  at  the  rate  of  four  feet  in  the  hundred;  this  will 
give  a  level  headway  for  boats  of  three  hundred  feet  in  width,  and 
will  enable  those  whose  chimneys  are  eighty  feet  high  to  pass  under 
the  bridge  when  the  water  is  thirty  feet  deep  from  the  ground,  leav* 
ing  the  tops  of  the  chimneys  two  feet  below  the  lowest  parts  of  the 
bridge.  If  this  or  some  other  plan  shall  not  be  adopted  which  shall 
relieve  the  navigation  from  obstruction,  on  or  before  the  1st  day  of 
February  next,  the  bridge  must  be  abated. 

We  do  not  deem  it  necessary  to  provide  against  the  floods,  which 
seldom  occur,  and  which,  when  at  the  highest,  overwhelm  the  lower 

parts  of  our  cities  and  towns  on  the  banks  of  the  Ohio, 
[  *  579  ]  *and  necessarily  suspend,  for  a  short  time,  business  upon 

the  river. 

Taney,  C.  J.,  dissenting. 

As  this  is  a  case  of  much  importance  to  the  parties  and  the  public, 
and  I  do  not  concur  in  the  judgment  of  the  court,  it  is  my  duty  to 
express  my  opinion.    I  shall  do  so  as  briefly  as  I  can. 

The  first  question  to  be  decided  is,  whether  this  bridge  is  a  public 
nuisance  or  not,  which  this  court  has  a  right  to  abate.  The  State 
of  Pennsylvania,  it  is  true,  complains  of  an  interruption  to  her  canals, 
in  which,  in  her  character  as  a  State,  she  has  a  proprietary  interest, 
analogous  to  that  of  an  individual  owner.  She  seeks  redress  for  this 
injury.  But  she  proceeds  upon  the  ground  that  the  bridge  is  a  pub* 
lie  nuisance,  from  which  the  State  receives  a  particular  injury  to  its 
property  beyond  that  which  the  public  in  general  sustain.  And  the 
foundation  of  her  claim,  as  stated  in  the  bUl,  is,  that  the  bridge  is  an 
unlawful  obstruction  to  the  navigation  of  a  public  river,  and  there* 
fore  a  public  nuisance.  The  immense  mass  of  testimony,  contained 
in  this  record,  is  directed  almost  altogether  to  that  point.  In  order, 
therefore,  to  maintain  the  bill,  it  is  incumbent  upon  the  State  to 
show  that  this  bridge  is  a  public  nuisance.  And,  if  it  is  a  public 
nuisance,  it  must  be  because  it  is  a  violation  of  some  law  which  thiB 
court  has  a  right  to  administer. 

In  examining  this  question,  it  must  be  borne  in  mind  that,  although 
the  suit  is  brought  in  this  court,  the  law  of  the  case  and  the  ri|i:ht8 
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of  the  parties  are  the  same  as  if  it  had  been  brought  in  the  circuit 
court  of  Virginia,  in  which  the  bridge  is  situated.  Pennsylvania, 
as  a  State,  has  the  right  to  sue  in  this  court  But  a  suit  here  merely 
changes  the  forum,  and  does  not  change  the  law  of  the  case  or  the 
rights  of  the  parties.  And  if,  in  the  circuit  court  of  the  United  States, 
sitting  in  Virginia,  this  bridge  could  not  be  adjudged  a  nuisance,  and 
abated  as  such,  neither  can  it  be  done  in  this  court  The  State,  in  this 
controversy,  has  the  same  rights  as  an  individual,  and  nothing  more. 
And  the  court  is  bound  to  administer  to  the  State  here  the  same  law 
that  would  be  administered  to  an  individual  suitor,  suing  for  a  like 
cause,  in  a  circuit  court  of  the  United  States,  sitting  in  the  State 
where  the  bridge  is  erected. 

Assuming,  then,  that  it  does  obstruct  a  public  navigable  river,  and 
would,  at  common  law,  be  a  public  nuisance,  I  proceed  to  inquire 
whether  this  court  is  authorized  to  declare  it  to  be  such,  and  order  it 
to  be  abated. 

The  Ohio  being  a  public  navigable  stream,  congress  have  undoubt- 
edly the  power  to  regulate  commerce  upon  it  They  have 
*  the  right  to  prohibit  obstructions  to  its  navigation ;  to  de-  [  *  580  ] 
dare  any  such  obstruction  a  public  nuisance ;  to  direct  the 
mode  of  proceeding  in  the  courts  of  the  United  States  to  remove  it ; 
and  to  punish  any  one  who  may  erect  or  maintain  it;  or  it  may 
declare  what  degree  or  description  of  obstruction  shall  be  a  public 
nuisance ;  as,  for  example,  the  height  of  a  bridge  over  the  river,  or 
the  distance  to  which  a  wharf  may  be  extended  into  its  navigable 
waters. 

But  this  power  has  not  been  exercised.  There  is  no  law  of  the 
United  States  declaring  an  obstruction  in  the  Ohio  or  any  other 
navigable  river,  to  be  a  public  nuisance,  and  directing  it  to  be  abated 
as  such.  Nor  is  there  any  act  of  congress  regulating  the  height  of 
bridges  over  the  river.  We  can  derive  no  jurisdiction,  therefore, 
upon  this  subject,  firom  any  law  of  the  United  States,  and  if  we 
exercise  it  we  must  derive  our  authority  firom  some  other  source. 

But  we  cannot  derive  it  firom  the  common  law.  For  it  has  been 
settled,  since  the  beginning  of  this  government,  that  the  courts  of 
the  United  States  as  such,  have  no  common-law  jurisdiction,  civil 
or  criminal,  unless  conferred  upon  them  by  act  of  congress.  It  is 
true  that  the  courts  of  the  United  States,  when  sitting  in  a  State, 
administer  the  common  law,  where  it  has  been  adopted  by  the  State 
But  it  is  administered  as  the  law  of  the  State,  under  the  authoritj 
and  direction  of  the  act  of  congress,  which  makes  the  laws  of  the 
State  the  rule  of  decision  in  a  court  of  the  United  States,  when 
sitting  in  the  State,  provided  such  laws  are  not  contrary  to  the  con* 
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stitutiony  laws,  or  treaties  of  tlie  United  States.  We  cannot,  under 
the  rule  of  decision  Ihus  prescribed,  adjudge  this  bridge  to  be  a 
nuisance,  although  it  may  obstruct  the  navigation  of  the  river,  unless 
it  is  a  nuisance  by  the  common  law,  as  adopted  in  Virginia,  and 
modified  by  its  statutes.  But  this  bridge  was  built  under  the  author- 
ity of  a  statute  of  the  State.  The  structure,  in  its  present  form,  has 
been  sanctioned  by  the  legislature.  It  is  therefore  no  offence  against 
the  laws  of  the  State ;  and  a  circuit  court  of  the  United  States,  sitting 
in  the  State  and  governed  by  its  laws,  when  not  in  conflict  with  the 
constitution  or  laws  of  the  United  States,  or  treaties,  could  not  order 
it  to  be  abated  as  a  public  nuisance ;  and  this  court  has  no  higher 
power  over  this  subject,  either  at  law  or  in  equity,  nor  any  other  rule 
to  guide  it,  than  a  circuit  court  sitting  in  Virginia.  And  as  the 
bridge  is  not  a  nuisance  by  the  laws  of  that  State,  and  there  is  no 
act  of  congress  making  the  obstruction  of  a  public  river  an  offence 
against  the  United  States,  and  we  have  no  common  law  to  which 
the  court  may  resort  for  jurisdiction,  I  do  not  understand  by  what 
law,  or  under  what  authority,  this  court  can  adjudge  it  to 
[  *  581  ]  be  a  public  nuisance,  and  proceed  to  *  abate  it,  either  upon 
a  proceeding  in  chancery  or  by  a  process  at  law. 

If  it  is  a  public  nuisance,  it  is  an  offence  either  against  the  United 
States  or  the  State  of  Virginia,  for  which  the  persons  who  erected  ox 
who  continue  it,  are  liable  to  be  indicted.  For  we  need  go  no  further 
than  Blackstone's  Commentaries,  4  BL  Com.  167,  for  proof  that  the 
unauthorized  obstruction  of  a  navigable  river  is  an  offence,  and  may 
be  punished  in  a  criminal  proceeding  by  indictment.  Can  the  par* 
ties  who  built  or  continue  this  bridge  be  indicted  for  it  as  an  offence 
against  the  public  ?  This  appears  to  me  to  be  the  true  test  We  are 
inquiring  whether  there  is  any  law  which  the  cburt  has  the  power  to 
administer,  under  which  this  bridge  may  be  adjudged  a  public  nui- 
sance or  purpresture  ?  If  there  is,  then  the  persons  who  erected  it 
may  be  punished  in  a  criminal  proceeding. 

For  if  it  is  a  public  nuisance  or  purpresture,  it  is  an  offence  against 
the  sovereignty  whose  laws  have  been  violated.  Could  they  be  in- 
dicted for  an  offence  against  the  United  States  ?  This  will  hardly 
be  contended  for,  as  common-law  offences  cannot  be  punished  in  its 
courts,  unless  they  are  declared  offences  by  act  of  congress.  And  as  We 
have  no  such  act  of  congress,  it  is  clear  tiiat  an  indictment  charging  the 
obstruction  as  an  offence  against  the  United  States,  could  not  be  main- 
tained. It  is  equally  clear,  that  an  indictment,  charging  it  as  an 
offence  against  the  State,  could  not  be  supported,  for  the  law  of  the 
State  sanctions  its  construction.  It  may  be  asked,  in  reply  to  this 
view  of  the  subject,  is  this  great  river  then  liable  to  be  obstructed  by 
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bridges  whenever  the  States,  through  whose  territory  it  passes,  choose 
to  authorize  them  7  and  are  the  inhabitants  above  the  obstructions  to 
be  shut  out  firom  its  navigation,  and  without  redress  ?  The  argument 
ikb  inconvenienti  would  be  entitled  to  great  consideration,  if  there  was 
any  fomidation  for  it,  although  it  would  not  alter  the  law.  But  this 
opinion  leads  to  no  such  result.  For  I  have  already  said  that  con- 
gress have  the  power  to  declare  the  obstruction  of  a  navigable  stream 
an  offence  against  the  United  States,  and  to  authorize  the  courts 
of  the  United  States  to  abate  it  as  a  nuisance ;  and  any  law  of  a 
State  to  the  contrary  would  be  unconstitutional  and  void. 

If,  therefore,  there  be  an  evil,  it  may  easily  be  corrected  by  the 
legislative  authority  of  the  general  government.  But  if  congress 
have  not  thought  proper,  or  do  not  think  proper,  to  exercise  this  pow- 
er, and  public  mischief  has  arisen,  or  may  arise  from  it,  it  does  not 
follow  that  the  judicial  power  of  the  United  States  may  step  in  and 
supply  what  the  legislative  authority  has  omitted  to  perform.  It  does 
not  by  any  means  follow  that  the  judicial  power  may  declare 
an  obstruction  in  or  over  a  navigable  stream,  *  an  offence  [  *  582  ] 
against  the  United  States,  before  the  legislative  power  has 
forbidden  it,  and  conferred  authority  upon  the  courts  to  punish  or 
remove  it 

Undoubtedly,  this  court  has  original  jurisdiction  when  a  State  is  a 
party.  But  it  cannot  exercise  that  jurisdiction  without  some  law 
prescribing  the  mode  of  proceeding,  the  rule  of  decision,  and  the  evi- 
dence by  which  the  right  in  dispute  is  to  be  tried.  The  unskilful  and 
careless  manner  in  which  a  steamboat  is  navigated  may  impede  the 
passage  of  other  vessels,  and  sometimes  endanger  their  safety,  yet 
if  Pennsylvania  sued  here  for  any  injury  arising  from  this  cause,  we 
could  exercise  no  jurisdiction  and  give  no  redress  unless  there  was 
some  law  to  guide  us.  And  when  a  case  of  this  kind  is  not  em- 
braced in  any  law  of  the  United  States,  we  always  resort  to  the 
established  usages  of  navigation  on  the  river,  and  the  laws  of  the 
State  in  whose  jurisdiction  the  injury  was  sustained. 

The  cases  in  which  the  court  has  taken  jurisdiction  in  questions 
of  boundary  between  States,  stand  on  different  ground.  The  origi- 
nal jurisdiction  was  conferred  by  the  constitution.  The  evidence 
upon  which  the  right  in  controversy  must  be  decided,  depended  upon 
the  laws  and  usages  of  nations  in  disputes  of  that  kind.  Congress 
had  no  power  over  the  subject  It  could  neither  give  nor  take  away 
the  right  of  either  party,  nor  prescribe  the  evidence  by  which  it  was 
to  be  tried.  All  that  congress  was  required  to  do,  or  could  do,  was 
to  authorize  the  court  to  issue  the  proper  process  to  bring  the  parties 
before  it,  and  to  conduct  the  proceedings  to  final  judgment     This 
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was  admitted  on  all  bands  to  be  necessary  before  the  court  cotdd  ex* 
ercise  the  jarisdiction.  which  the  constitution  had  conferred.  And  in 
the  case  of  New  Jersey  v.  New  York,  5  Pet  287,  288,  it  was  held 
that  the  acts  of  1789  ^  and  1792 «  had  clothed  the  court  with  the 
necessary  power. 

The  rule  as  to  navigable  waters  is  this :  Every  independent  nation 
has  the  exclusive  jurisdiction  over  the  navigable  waters  lying  within 
its  territorial  limits.  It  has  the  right  to  regulate  commerce  upon 
them,  and  to  determine  what  bridges  may  be  buUt  over  them,  or  pien 
or  wharves  extended  into  them.  And  an  erection  authorized  by  the 
legislature  cannot  be  a  nuisance,  public  or  private*  This  was  the 
isituation  of  the  old  States  prior  to  the  adoption  of  the  constitution. 
Each  was  then  an  independent,  sovereign  State.  But  by  the  consti- 
tution of  the  United  States,  they  surrendered  to  the  general  govern- 
ment the  power  to  regulate  commerce.  And  thus,  while  they  retain 
their  absolute  territorial  jurisdiction  over  their  navigable  waters  in  aU 
other  respects,  congress  may  forbid  the  erection  of  any  structure  in  a 
navigable  stream,  which  it  deems  an  obstruction  to  com- 
[  •  583  ]  merce,  *  and  may  declare  it  a  nuisance,  and  direct  it  to  be 
removed.  But  all  the  original  authority  of  the  State  over 
the  river  remains  subject  to  that  limitation.  For  otherwise,  untii 
congress  thought  proper  to  legislate,  navigation  on  the  river  would 
be  under  no  control.  Boats  might  be  run  down  with  impunity,  and 
obstructions  of  every  kind  erected  in  or  over  it,  which  the  State 
could  not  prevent  or  punish. 

The  bridge  in  question  is  entirely  within  the  territory  of  Virginia. 
Prior  to  the  adoption  of  the  constitution  of  the  United  States,  she 
had  an  unquestionable,  right  to  authorize  its  erection.  She  still  pos- 
sesses the  same  control  over  the  river,  subject  to  the  power  of  con- 
gress, so  far  as  concerns  the  regulation  of  commerce.  The  United 
States  and  Virginia  are  the  only  sovereignties  which  can  exercise 
any  power  over  the  river  where  the  bridge  is  erected.  Virginia  has 
authorized  it,  and  congress  have  acquiesced  in  it.  Congress  have 
made  no  regulation  declaring  such  a  structure  unlawful,  or  authoriz- 
ing any  judicial  proceeding  against  it.  If  congress,  to  whom  the 
power  is  granted  to  regulate  commerce,  have  acquiesced,  how  can 
the  court,  to  whom  the  power  is  not  granted,  undertake  to  regulate 
it,  and  declare  this  bridge  an  unlawful  obstruction,  and  the  law  of 
Virginia  unconstitutional  and  Void?  With  all  my  respect  for  my 
brethren,  I  think  it  is  an  error,  and  I  had  almost  said,  a  grave  one. 

If  it  should  be  said  that  the  compact  between  Virginia  and  Ken- 
tucky makes  the  river  free  independentiy  of  the  constitution,  tbo. 

^  1  Stats,  at  Large,  93.  8  lb.  275. 
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answer  is  obvious.  The  compact  does  not  deprive  Virginia  of  the 
power  to  regulate  the  police  of  the  river,  or  to  authorize  bridges  or 
piers,  or  other  structures  in  it.  Such  a  compact  between  States  has 
always  been  construed  to  mean  nothing  ^ore  than  that  the  river 
shall  be  as  free  to  the  citizens  or  subjects  for  which  the  other  party 
contracts,  as  it  is  to  the  citizens  or  subjects  of  the  State  in  which  it  is 
situated.  But  if  this  compact  or  any  compact  should  be  construed 
to  prohibit  the  erection  of  the  bridge,  the  proceeding  should  be  to 
enforce  the  observance  of  the  compact.  If  erected  in  violation  of  a 
compact,  it  is  still  not  a  nuisance,  because  there  is  no  law  prohibiting 
it  It  would  be  a  breach  of  contract  by  the  State,  and  the  remedy 
in  a  very  different  mode  of  proceeding. 

This  compact  between  Virginia  and  Kentucky,  in  relation  to  the 
navigation  of  the  Ohio,  was  one  of  the  articles  of  agreement  under 
which  Virginia  consented  that  Kentucky  should  become  a  separate 
State.  Kentucky  could  not  become  a  separate  State  without  the 
consent  of  congress.  But  the  act  of  congress,  which  gave  that  as- 
sent, makes  no  reference  whatever  to  the  terms  of  the  agreement 
between  the  States.  It  does  not  make  the  United  States  a 
party  to  them,  nor  guarantee  their  execution.  *  It  simply  [  *  584  ] 
declares  its  consent  thajt  the  district  of  Kentucky  should,  on 
the  1st  of  June,  1792,  become  a  State,  according  to  its  actual  bounda- 
ries, on  the  18th  of  December,  1789.  The  act  of  congress  is  in  1 
Stats,  at  Large,  189,  and  contains  no  allusion  whatever,  direct  or  in- 
direct, to  the  navigation  of  the  Ohio.  It  leaves  the  compact  as  it 
was ;  that  is,  a  compact  between  the  two  States,  and  nothing  more,  and 
to  be  enforced  by  a  proceeding  upon  it.  Nor  is  there  any  difference 
in  the  rights  of  navigation  between  the  rivers  and  bays  of  the  Atlan- 
tic States  and  those  of  the  west  The  old  and  the  new  States  in 
this  respect  stand  upon  an  equal  footing.  It  was  so  decided  in  this 
court  in  the  case  of  Pollard  v*  Hagan,  3  How.  212,  and  that  deci- 
sion has  been  sanctioned  in  subsequent  cases,  to  which  it  is  not  now 
necessary  to  refer. 

The  complainant,  however,  insists  that  the  law  of  the  United 
States  for  enrolling  and  licensing  coasting  vessels,  gives  to  the  vessel 
80  enrolled  and  licensed,  the  right  to  navigate  the  river  free  from 
obstructions :  that-  this  law,  therefore,  by  necessary  implication,  for- 
bids the  erection  of  the  bridge  which  obstructs  the  navigation ;  and. 
consequently,  defines  the  rights  of  the  parties.  And  if  a  vessel  is 
obstructed,  the  law  is  violated,  and  the  injured  party  entitled  to  his 
remedy,  and  to  have  the  obstruction  removed.  The  case  of  Gibbons 
V.  Ogden,  9  Wheat  1,  is  relied  on  to  support  this  proposition. 

This  brings  up  the  question  whether  the  law  of  Virginia,  sanction* 
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ing  the  erection  of  this  bridge,  is  or  is  not  repugnant  to  the  constita- 
tion  or  laws  of  the  United  States*  Is  it  repugnant  to  the  clause  of 
the  constitution  which  gives  congress  the  -power  to  regulate  com- 
merce ?  or  to  any  law  parsed  under  it  ?  If  it  is  not,  then  the  struc- 
ture complained  of,  being  within  the  territory  of  the  State,  and 
authorized  by  its  legislature,  cannot  be  a  public  nuisance  or  a  private 
nuisance  in  the  eye  of  the  law.  Nor  has  any  one  a  right  to  com- 
plain of  it  as  an  unlawful  obstruction  in  hb  way ;  nor  to  maintain 
a  suit  at  law  or  in  equity  for  any  inconvenience  or  loss  he  may  sustain 
firom  it.  Assuming  that  we  may  exercise  jurisdiction  on  the  ground 
that  the  complainant  claims  a  right  under  the  above-mentioned  act 
of  congress,  neither  the  point  nor  the  principles  decided  in  Gibbons 
V.  Ogden  have,  in  my  judgment,  any  application  to  the  case  before 
us.  In  that  case,  the  legislature  of  New  York  passed  a  law  granting 
to  certain  persons  the  exclusive  privilege  of  navigating  all  the  waters 
within  the  jurisdiction  of  that  State  with  boats  moved  by  fire  or 
steam ;  and  authorizing  the  chancellor  of  the  State  to  restrain  by  in- 
junction any  person  whatever  firom  navigating  these  waters  with 
boats  of  that  description*  The  complainant  claimed  under 
[  *  685  ]  the  grantees  of  the  monopoly,  and  sought  *by  his  bill  to 
restrain  the  respondents  firom  navigating  the  waters  em- 
btaced  in  it.  And  this  court  held,  and  correctly  held,  that  the  law  of 
the  State  was  unconstitutional ;  that  a  vessel  enrolled  and  licensed 
for  the  coasting  trade,  under  an  act  of  congress,  had  a  right  to  navi- 
gate any  of  the  navigable  waters  of  the  United  States ;  and  that  no 
State  had  a  right  to  forbid  it. 

There  was  no  question,  in  that  case,  as  to  ihe  authority  of  a  court 
of  the  United  States  to  declare  an  obstruction  in  a  river,  which  a 
State  had  authorized,  to  be  a  public  nuisance,  and  treat  it  as  an 
offence  against  the  United  States.  The  waters  in  question  ^were 
navigable,  and  firee  firom  impediments  of  that  description ;  and  the 
boats  of  the  parties  who  claimed  the  exclusive  privilege,  were  daily 
passing  over  them.  The  only  question  in  the  case  was,  whether  all 
vessels,  enrolled  and  licensed  by  congress,  had  not  the  right  to  pass 
over  the  same  waters  as  fireely  as  the  vessels  of  the  monopolistB. 
The  court  said  they  had ;  that  they  had  an  equal  right  with  the  com- 
plainant to  use  the  navigable  waters  of  New  York.  But  the  court 
do  not  say  that  an  obstruction  placed  in  the  water,  which  r eudens 
navigation  inconvenient  or  hazardous,  is  a  violation  of  the  act  for 
licensing  and  enrolling  coasting  vessels,  or  in  conflict  with  it;  nor  do 
they  say  that  this  act  of  congress  confers  on  the  court  the  power  to 
adjudge  it  a  nuisance,  and  order  it  to  be  abated.  There  was  no 
such  question  before  the  court*    It  was  not  in  the  case,  nor  was 
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the  i\ttentioii  of  the  court  in  any  way  oalled  to  it  by  the  argu* 
ment 

Now,  in  this  case,  Virginia  has  passed  no  law  giving  exclusive 
privileges  to  navigate  the  Ohio  Bdver  through  her  territory.  If  the 
bridge  is  an  obstruction,  her  own  citizens,  engaged  in  the  navigation 
of  the  Ohio,  are  equally  disabled  from  passing  as  the  citizens  of  any 
other  State.  The  question,  therefore,  on  which  this  case  must  turn, 
did  not  arise  in  Gibbons  v.  Ogden.  But  it  did  arise,  and  was  ex- 
pressly decided  in  the  case  of  Wilson  v.  The  Blackbird  Creek  Marsh 
Ck>mpany,  2  Pet.  345.  It  was  the  point  in'the  case.  A  dam  across 
a  navigable  creek  had  been  authorized  by  the  legislature  of  Delaware, 
as  this  bridge  has  been  authorized  by  the  legislature  of  Virginia.  It 
stopped  a  navigable  creek,  and,  as  the  court  said,  must  be  supposed 
to  abridge  the  rights  of  those  who  were  ao^ustomed  to  use  it.  So 
this  bridge  is  supposed  to  impede  the  navigation  of  the  Ohio,  and 
abridge  the  rights  of  those  accustomed  to  use  it.  Yet,  in  the  case 
referred  to,  the  court  said,  that  as  congress,  in  the  execution  of  its 
power  to  regulate  commerce,  had  passed  no  law  to  control  state  legist 
lation  over  these  small  navigable  creeks,  the  law  of  Delaware  was 
not  repugnant  to  the  constitution,  not  being  in  conflict  with 
any  law  of  congress.  It  will  be  remembered  *that  the  act  [  *  586  ] 
of  congress,^  for  enrolling  and  licensing  vessels,  under  which 
Gibbons  v.  Ogden  was  decided,  was  still  in  force,  but  was  regarded 
by  the  court  as  inapplicable  to  the  obstruction  occasioned  by  the 
dam.  The  result  of  these  two  cases  is  this.  The  act  of  congress 
gives  to  vessels  enrolled  and  licensed  under  it,  the  right  to  navigate 
the  public  waters  wherever  they  find  them  navigable ;  and  any  state 
law  prohibiting  it,  is  unconstitutional  and  void.  And,  upon  this 
ground,  the  judgment  of  the  state  court  of  New  York,  which  had 
decided  otherwise,  was  reversed.  But  this  act  of  congress  has  no 
application  to  an  obstruction  created  by  a  dam  across  the  navigable 
water,  and  without  further  legislation  by  congress,  the  law  of  Dela- 
ware, which  authorized  the  dam,  was  constitutional  and  valid.  And 
upon  that  ground,  the  judgment  of  the  state  court  of  Delaware,  which 
sanctioned  the  obstruction,  was  affirmed.  I  can  see  no  difference  in 
principle  between  the  last*mentioned  case  and  the  case  at  bar* 
There  has  been  no  further  legislation  by  congress  on  that  subject 
since  that  case  was  decided.  And  as  the  principle  is  the  same,  the 
decision  should  be  the  same ;  and  the  case  of  Wilson  v.  The  Black* 
bird  Creek  Marsh  Company,  should,  in  my  opinion,  govern  this. 

It  can  hardly  be  supposed,  that  the  circumstance  that  a  port  of 
entry  is  established  on  the  Ohio  River,  above  the  bridge,  distinguishes 

a_       ■  ■  ^  -         ..  -  --  ■»■■!- ^ 
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this  case  from  the  one  referred  to.  The  right  which  the  act  of  con- 
gress gives  to  vessels  enrolled  and  licensed  for  the  coasting  trade,  is 
certainly  not  confined  to  the  navigation  between  ports  of  entry. 
They  have  the  right  to  enter  any  navigable  creek  or  river  which  may 
suit  their  convenience,  or  the  business  and  employment  in  which 
they  are  engaged.  And  any  state  law  which  forbids  them  to  do  so, 
or  attempts  to  confine  the  right  to  particular  persons,  is  unconstitu- 
tional. Any  vessel  enrolled  and  licensed  had  a  right  to  proceed  up 
Blackbird  Creek  as  far  as  she  found  navigable  water ;  and  her  right 
was  as  perfect  as  if  a  port  of  entry  had  been  established  at  the  head 
of  navigation.  Nor  can  the  size  of  the  creek,  or  the  small  number  of 
vessels  that  used  it,  as  compared  with  the  Ohio,  make  any  difference 
between  the  cases.  It  was  the  right  that  was  in  question ;  and  that 
right  was  the  same  whether  the  navigable  water  was  narrow  or  wide, 
or  used  only  by  a  single  vessel,  or  frequented  by  hundreds. 

The  case  of  Wilson  v.  The  Blackbird  Creek  Marsh  Company,  3 
Pet.  245,  is  entitled  to  the  more  weight,  because  it  was  decided  after 
the  case  of  Gibbons  v.  Ogden,  9  Wheat  1,  which  appears,  by  the 
report,  to  have  been  recalled  to  the  attention  of  the  court,  and  relied 
upon  in  the  argument ;  and  the  opinion  in  the  last  case  was  delivered 

by  the  same  learned  ju^ge  who  delivered  the  elaborate  opin* 
[  *587  ]  ion  *in  the  former  one.     It  shows  that  he,  and  the  learned 

court  in  which  he  presided,  did  not  consider  the  principles 
on  which  Gibbons  v.  Ogden  was  decided,  applicable  to  a  case  where 
an  obstruction  was  placed  in  a  navigable  water,  impeding,  generally, 
the  passage  of  vessels ;  and  were  of  opinion  that  the  courts  of  the 
United  States  had  no  jurisdiction  which  would  authorize  them  to 
remove  or  abate  it,  or  treat  it  as  unlawful,  without  further  legislation 
by  congress.  I  think  it  more  safe  to  foUow  their  own  construction 
of  their  own  opinion  in  Gibbons  t;.  Ogden,  than  to  look  for  a  new 
one. 

Indeed,  apart  from  any  decisions  on  the  subject,  I  cannot  perceive 
how  the  mere  grant  of  power  to  the  legislative  department  of  the 
government  to  regulate  commerce,  can  give  to  the  judicial  branch 
the  power  to  declare  what  shall,  and  what  shall  not  be  regarded  as 
an  unlawful  obstruction ;  how  high  a  bridge  must  be  above  the 
stream,  and  how  far  a  wharf  may  be  extended  into  the  water,  when 
we  have  no  regulation  of  congress  to  guide  us.  Nor  do  I  see  how 
we  can  order  a  bridge  or  a  wharf  to  be  removed,  unless  it  is  in  viola- 
tion of  some  law  which  we  are  authorized  to  administer.  In  taking 
jurisdiction,  as  the  law  now  stands,  we  must  exercise  a  broad  and 
midefinable  discretion,  without  any  certain  and  safe  rule  to  guide  oa. 
And  such  a  discretion,  when  men  of  science  differ,  when  we  are  to 
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consider  the  amount  and  value  of  trade,  and  the  number  of  travellers 
on  and  across  the  stream,  the  interests  of  communities  and  States 
sometimes  supposed  to  be  conflicting,  and  the  proper  height  and 
form  of  steamboat  chimneys,  such  a  discretion  appears  to  me  much 
more  appropriately  to  belong  to  the  legislature  than  to  the  judiciary. 
73esides,  I  think  there  is  an  insuperable  objection  to  this  proceed- 
ing in  equity,  even  if  this  bridge  should  be  regarded  as  a  nuisance, 
public  or  private.  And  it  appears  to  me  to  be  settled  law  in  Eng- 
land, as  well  as  in  this  country,  that  chancery  will  not  interfere  by 
injunction  where  the  evidence  is  conflicting  and  the  injury  doubtftd* 

1  do  not  speak  of  informations  in  chancery  where  the  attorney-general 
is  a  party,  for  this  is  not  a  proceeding  of  that  kind.  But  I  speak  of 
cases  between  individual  parties,  like  the  present  one.  And  the  rule 
above  stated,  when  there  is  a  conflict  of  testimony)  will  be  found  in 

2  Story's  Com.  pp.  201  to  207,  where  the  subject  is  fully  examined, 
and  the  cases  which  have  been  decided  referred  to.  And  a  case 
where  there  is  more  conflict  in  the  testimony  of  men  of  high  charac- 
ter and  undoubted  skill  and  knowledge  could  hardly  be  imagined, 
than  is  presented  in  the  record  before  us ;  nor  a  case  where  the  injury 
is  more  doubtful.  For,  after  the  experience  of  two  years,  we  see 
how  small  the  loss  has  been  compared  with  the  immense 

*  trade  and  the  multitude  of  steamboats,  which,  during  that  [  *  588  ] 
time,  have  passed  under  it. 

Neither  can  the  jurisdiction  of  a  court  of  chancery  be  supported 
upon  the  ground  that  the  injury  is  immediate  and  irreparable,  or  that 
any  serious  embarrassments  lie  in  the  way  of  an  action  at  law.  The 
injury,  after  two  years'  experience,  has  not  been  found  serious  enough 
to  lessen  the  navigation  and  commerce  of  the  river.  On  the  con- 
trary, they  have  been  continually  increasing  since  this  bridge  was 
built.  And  if  it  be  an  injury  for  which  the  party  is  entitied  to  a 
remedy,  he  has  a  plain  and  adequate  remedy  at  law ;  and,  therefore, 
upon  general  principles  of  equity,  and  more  especially  under  the 
express  provisions  of  the  act  of  1789,^  he  has  no  right  to  come  into 
chancery  for  relief.  And  if  an  action  at  law  were  brought  by  the 
State  in  the  circuit  court  of  the  United  States,  sitting  in  Virginia, 
the  proceeding  at  law  would  be  as  tree  from  embarrassment  and 
difficulty  as  any  action  at  law  for  any  injury  for  which  the  law  gives  a 
remedy.  And  there  is  no  reason  to  suppose  that  the  respondents  are 
not  able  to  answer  to  any  amountof  damage,  which,  upon  the  evidence. 
in  thb  case,  the  State  of  Pennsylvania  might  recover  against  them. 

If  it  should  be  said,  that  as  the  legislature  of  Virginia  have  sano- 

*  1  Stats,  at  Laige,  78. 
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tioned  the  erection  of  this  bridge,  prejudices  in  favor  of  it  might  be 
supposed  to  influence  the  jury,  the  answer  is  obvious.  The  law 
would  be  decided  by  the  circuit  court,  subject  to  the  revision  and 
oontrol  of  this  court;  and  we  are  bound  to  presume  that  a  jury,  in  a 
circuit  court  of  the  United  States,  would  do  equal  justice  between 
citizens  of  their  own  State,  and^  another  State  or  its  citizens.  The 
oonstitution  and  laws  so  presume.  And,  certainly,  this  court  would 
never  act  upon  any  apprehension  that  justice  would  not  be  done  by 
a  jury  in  any  State,  when  summoned  and  impanelled  according  to 
the  laws  of  the  United  States.  And  still  less  could  it  be  induced  to 
assume  extraordinary  and  unusual  powers  from  fears  or  suspicions 
of  that  kind. 

But  Pennsylvania  has  the  right  to  sue  in  this  court,  or  in  the  eii^ 
cuit  court,  at  her  election.  She  has  the  same  right  to  sue  here  in  an 
action  at  law  as  she  has  to  file  her  bill  in  equity.  And  in  an  action 
at  law  brought  here  by  The  State  of  G^rgia  v.  Brailsford  et  aL 
%*^  3  Dall.  1,  the  case  was  tried  by  a  jury  in  the  same  manner  as  if  the 
suit  had  been  brought  in  the  circuit  court.  And  the  jury,  brought 
here  to  try  this  case,  would  be  altogether  free  from  suspicion  of  bias 
or  prejudice. 

It  may  be  said  that  such  a  proceeding  here  would  embarrass  and 
retard  the  busipess  of  this  court,  and  would  be  expensive  and  oner- 
ous to  the  complainant,  as  the  witnesses  must  be  brought 
[  *589  ]  *from  a  distance  and  detained  here  for  a  considerable  time. 
This  is  true.  But  if  the  State  sues  in  this  court,  instead  of 
the  circuit  court,  it  does  so  by  its  own  choice.  And  if  the  remedy  at 
law  in  the  forum  selected  is  embarrassing  and  expensive,  it  has  no 
right  to  complain  of  what  is  the  necessary  consequence  of  its  own 
act;  nor  to  go  into  equity  to  avoid  difficulties  at  law,  which  arise 
from  the  nature  of  the  forum  to  which  the  State  voluntarily  resorts; 
and  certainly  no  inconvenience  to  the  court  could  alter  the  law,  nor 
give  it  equity  jurisdiction  where  the  law  has  denied  it.  In  the  Ian* 
guage  of  the  act  of  congress,  Pennsylvania  has  in  tins  case  a  plain 
smd  adequate  remedy  at  law,  and  has  no  right,  therefore,  to  come 
to  the  equity  jurisdiction  of  the  court,  until  her  legal  right  has  been 
established. 

Indeed  this  case,  in  my  view  of  it,  pushes  the  jurisdiction  of 
chancery  further  than  has  heretofore  been  done  in  England  or  in  this 
country. 

The  bridge  has  been  erected  and  completed  without  any  previous 
injunction  to  restrain  the  respondents  from  proceeding  in  the  work. 
It  is  charged  to  be  a  pubUc  nuisance.  But  Pennsylvania  has  no 
right  to  proceed  against  it  solely  on  that  account.    She  proceeds,  and 
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18  entitled  to  proceed,  only  for  the  private  and  particular  injury  to  her 
property  which  this  public  nuisance  has  occasioned.  If  the  court 
order  it  to  be  demolished,  it  is  not  to  protect  the  public  or  any  por- 
tion of  the  community  who  may  be  supposed  to  be  injured  by  it. 
For  the  government,  which  rejuresents  the  public,  and  is  charged 
with  its  interests,  is  not  before  the  conrt ;  and  has  not  complained 
of  this  structure,  nor  sought  to  have^  it  removed.  Pennsylvania  is 
the  only  party  asking  for  relief;  and  her  damage,  as  proved  in  the 
record,  is  a  trivial  loss  of  some  few  dollars  in  tolls ;  and  the  mere 
possibility  of  an  annual  future  loss  to  some  small  amount,  concern- 
ing which  the  testimony  is  vague  and  inconclusive,  and  at  best  but 
oonjectural.  She  has  no  concern  with  the  obstruction  to  boats  with 
high  chimneys,  nor  with  the  amount  of  trade  from  Pittsburg,  or  any 
other  place,  further  than  such  evidence  tends  to  show  the  bridge  to 
be  a  public  nuisance.  The  owners  of  steamboats,  and  the  persons 
engaged  in  commerce,  are  not  parties  to  this  suit,  and  the  State  of 
Pennsylvania  has  no  right  to  prosecute  for  them.  She  must  not 
only  show  that  boats  with  high  chimneys  are  more  profitable  to  the 
owners,  and  better  for  commerce,  than  those  with  lower  ones,  but 
she  must  also  show  that  the  necessity  of  reducing  them  will  lessen 
the  profits  of  her  canals.  I  see  no  proof  in  the  record  by  any  means 
sufficient  to  establish  that  fact  And  we  are  called  upon  to  demolish 
a  structure  which  cost  more  than  $200,000,  to  save  the  State 
of  *  Pennsylvania  from  this  speculative,  questionable,  and  [  *  590  ] 
at  most  inconsiderable  loss.  It  seems  to  me,  that  if  the 
power  and  jurisdiction  of  this  court  were  clear,  and  supported  by 
precedents,  yet,  this  court,  upon  settled  principles  of  equity  jurispru- 
dence, would  refuse  to  destroy  property  of  so  much  value,  and 
which  the  public,  by  its  proper  officer,  does  not  charge  to  be  a  nui- 
sance, merely  to  guard  against  the  possibility  of  an  inconsiderable 
loss  by  the  State.  It  is  precisely  one  of  those  cases  in  which  the 
court  would,  at  all  events,  require  the  party  to  establish  his  right  at 
law,  before  he  comes  into  equity,  or  to  make  the  attorney-general  a 
party,  and  give  the  public  an  opportunity  of  being  heard,  where  its 
interest  is  so  deeply  involved. 

I  do  not  doubt  the  power  of  the  court  of  chancery  to  abate  a  pub* 
lie  nuisance,  upon  an  information  in  chancery,  to  which  the.  attorney- 
general  is  a  party.  But,  even  in  a  case  of  that  kind,  there  must  be 
danger  of  irreparable  mischief,  before  the  tardiness  of  the  law  can 
reach  it.  This  is  the  doctrine  of  this  court  in  the  case  of  The  City 
of  Georgetown  v.  The  Alexandria  Canal  Company,  12  Pet  98.  But 
such  a  case  is  not  now  before  us.  The  attorney-general  is  not  a 
party.     Pennsylvania  sues  as  an  individual  for  a  private  right     And 
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in  a  case  of  this  description,  I  am  not  awsure  of  any  case  entitled  to 
be  regarded  as  an  authority  in  this  court,  where  chancery  ever  inter- 
fered by  injunction  except  by  way  of  prevention,  that  is,  to  stay  the 
contemplated  structure,  until  it  could  be  decided,  in  a  proceeding  to 
which  the  public  was  a  party,  whether  it  was  a  public  nuisance  or 
not.  We  must  be  careful  not  to  confound  cases  of  public  nuisance 
with  merely  private  ones.  For,  in  the  former,  the  public  have  an 
interest  to  abate  it,  if  a  nuisance,  and  to  protect  it,  if  it  is  not,  and 
therefore  have  a  right  to  be  heard,  whether  the  trial  be  in  equity  or 
at  law. 

This  was  evidently  the  opinion  of  this  court  in  the  case  of  The  City 
of  Georgetown  v.  The  Alexandria  Canal  Company,  and  of  Lord 
Eldon,  in  the  case  of  Crowder  v.  Tinkler,  19  Ves.  617,  therein  cited, 
with  approbation.  In  the  last-mentioned  case,  where  the  court  inter- 
fered for  prevention,  and  not  to  abate  a  structure  already  completed, 
the  chancellor  placed  the  injunction  upon  the  ground  that  the  nui- 
sance about  to  be  erected  would  be  attended  with  extreme  probabil- 
ity of  irreparable  injury  to  the  property  of  the  plaintifis,  including 
cdso  danger  to  their  existence.  And  that  this  was  clearly  established 
in  that  case,  before  he  awarded  the  injunction.  Such  is  the  rule 
upon  this  subject  which  has  been  sanctioned  by  this  court.  Certainly, 
no  one  of  the  material  circumstances  which  existed  in  Crowder  v. 
Tinkler,  can  be  found  in  this.  And  if  the  principles  decided  here  in 
the  case  of  The  City  of  Greorgetown  v.  The  Alexandria 
[  •  591  ]  Canal  Company,  *  are  recognized  as  the  law  of  this  court, 
I  can  see  no  foundation  for  the  injunction  in  the  case  before 
us.  For  it  not  only  has  none  of  the  circumstances  in  it,  upon  which 
the  injunction  was  granted  in  Crowder  v.  Tinkler,  but  in  that  case, 
strongly  as  it  appealed  to  the  preventive  power  of  the  court  of  chan- 
cery, the  court  merely  suspended  the  erection  until  the  question  of 
public  nuisance  or  not  could  be  tried  by  a  jury  upon  an  indictment 
It  did  not  grant  a  perpetual  injunction,  and  still  less  did  it  order  what 
had  already  been  constructed  to  be  abated  or  removed. 

So  far  I  have  considered  the  case  upon  the  assumption  that  the 
bridge,  upon  common-law  principles,  might,  upon  the  evidence,  be 
determined  to  be  a  nuisance.  And,  admitting  that  to  be  the  case,  I 
think,  for  the  reasons  above  stated,  that  in  the  absence  of  any  legis- 
lation upon  the  subject  by  congress,  this  proceeding  cannot  be  medn- 
tained.  I  shall,  therefore,  very  briefly  express  my  opinion  on  the 
evidence. 

I  am  by  no  means  prepared  to  say,  that  this  bridge  would  be  a 
public  nuisance  even  at  common  law.  The  evidence  of  the  degree 
in  which  it  obstructs  navigation,  is  exceedingly  voluminous,  and  it  is 
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impossible  to  go  fully  into  an  examination  of  its  comparative  weight, 
in  a  manner  that  would  do  justice  to  the  subject,  without  making 
this  opinion  itself  a  volume.  It  is  sufficient  to  say,  that  in  all  ques* 
tions  of  this  kind,  the  general  convenience  and  interest  of  the  pub- 
lic in  the  travel  and  trade  across  the  river,  as  well  as  on  its  waters, 
must  be  taken  into  consideration.  For  whether  it  is  a  public  nuis- 
ance or  not,  depends  upon  whether  it  is  or  is  not  injurious  to  the 
public  The  cases  in  the  state  courts,  and  in  the  circuit  courts  of  the 
United  States,  referred  to  in  the  argument,  which  I  shall  not  stop 
here  to  examine,  in  my  opinion  maintain  this  doctrine.  And  upon 
principle,  independently  of  adjudications,  it  cannot  be  otherwise.  A 
structure  which  promotes  the  convenience  of  the  public,  cannot  be  a 
nuisance  to  it.  And  the  public,  whose  interests  are  to  be  looked  to 
in  this  case,  is  not  the  public  of  any  particular  town  or  district  of 
country,  or  State,  or  States,  but  the  great  public  of  the  whole  Union. 
Taking  this  view  of  the  question,  and  looking  to  the  testimony  as 
set  forth  in  the  record,  and  more  especially  to  that  unerring  test,  ex- 
perience, which  the  lapse  of  time  has  afforded,  I  am  convinced  that 
the  detriment  and  inconvenience  to  the  commerce  and  travel  on  the 
river,  is  small  and  occasional  only,  while  the  advantages  which  the 
public  derives  from  the  passage  over,  are  great  and  constant.  And 
if  the  courts  of  the  United  States  had  common-law  jurisdiction,  and 
the  question  was  legally  before  us  to  determine  whether  this  bridge 
was  a  public  nuisance  or  not,  I  am  of  opinion  that  it  is  not; 
and  that  'the  advantages  which  the  great  body  of  the  peo-  [  *  592  ] 
pie  of  the  United  States  reap  from  it,  outweigh  the  disad- 
vantages and  inconvenience  sustained  by  the  commerce  and  navi- 
gation of  the  river. 

Moreover,  the  jurisdiction  exercised  in  this  case,  is  new  and  with- 
out precedent  in  this  court  Bridges  have  been  erected  over  many 
navigable  rivers,  and  built  so  near  the  water,  that  vessels  can  pass 
only  through  a  draw.  Such  bridges  are  unquestionably  obstructions, 
and  impede  navigation.  For,  where  the  vessels  are  propelled  by 
sails,  and  the  wind  is  unfavorable,  they  are  often  detained  not  only 
for  hours,  but  for  days.  The  courts  of  the  United  States  have  never 
exercised  jurisdiction  over  any  of  these  obstructions,  nor  declared 
them  to  be  nuisances.  I  should  be  unwilling,  in  a  case  like  this,  to 
exercise  this  high  and  delicate  power  without  precedents  to  support 
me  in  analogous  cases.  The  demolition  of  this  bridge  would  occa- 
sion a  heavy  loss  to  the  parties,  and  much  inconvenience  to  a  large 
portion  of  the  community.  The  United  States  are  not  parties  to 
this  proceeding,  and  the  particular  injury  sustained  by  the  complain- 
ant is  exceedingly  smalL     And  it  is  solely  for  the  protection  of  her 
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small,  remote,  contingent,  and  speculative  interest  in  tolls,  that  thiv 
bridge  is  pulled  down.  For  it  must  be  remembered  that,  although 
we  see  in  the  testimony  that  injuries  are  alleged  to  have  been  suf- 
fered by  others,  yet  the  State  of  Pennsylvania  is  the  only  party  to 
this  proceeding,  the  only  one  who  appears  in  this  court  as  complain- 
ant, and  her  particular  loss  is  the  only  ground  on  which  jurisdiction 
is  claimed,  and  the  only  injury  which  the  court  is  called  on  to  re- 
dress, or  has  a  right  to  consider  in  this  proceeding. 

The  testimony,  too,  is  conflicting;  men  of  eminence  and  skill,  and 
well  qualified  to  speak  on  the  subject,  differing  widely  in  their  testi- 
mony. And  I  am  the  more  unwilling  to  assume  this  questionable 
jurisdiction,  because  the  legislative  department  of  the  general  gov- 
ernment has  undoubted  power  over  the  whole  subject,  and  may  regu- 
late the  height  of  bridges  over  the  Ohio,  and  of  the  chimneys  of 
steamboats  when  passing  under  them,  and  may,  while  it  guards  Ihe 
rights  of  navigation  in  the  stream,  at  the  same  time  protect  th6  rights 
of  passage  and  travel  over  it.  That  department  of  the  government 
has  better  means,  too,  of  obtaining  information,  than  the  narrow 
scope  of  judicial  proceedings  can  afford.  It  may  adopt  regulations 
by  which  courts  of  justice  may  be  guided  in  an  inquiry  like  this  with 
some  degree  of  certainty,  instead  of  leaving  them  to  the  undefined 
discretion  which  must  now  be  exercised  in  every  case  that  may  be 
brought  before  us,  without  being  able  to  lay  down  any  certain 
rule,  by  which  this  discretion  may  be  limited.  It  is  too  near 
the  confines  of  legislation ;  and  I  think  the  court  ought  not  to  as- 
sume it. 
[  *  593  J  *  Entertaining  this  opinion,  I  must,  with  all  the  respect  I 
feel  for  the  judgment  of  my  brethren,  with  whom  it  is  my 
misfortune  to  di£fer,  enter  my  dissent. 

Mr.  Justice  Daniel,  dissenting. 

In  entering  upon  the  consideration  of  the  case  before  us,  the  mind 
is  at  once  impressed  with  the  belief  that  there  never  has  been,  that 
there  perhaps  never  can  be  brought  before  this  tribunal,  for  its  decis- 
ion, a  case  of  higher  importance  or  of  deeper  interest  than  the  pres- 
ent. The  subjects  which  it  presses  upon  our  examination,  nay,  upon 
which  the  judgment  of  this  court  has  been  demanded,  and  has  inevi- 
tably determined,  are  nothing  less  than, 

1.  The  jurisdiction  or  authority  of  this  court,  under  one  of  the 
heads  of  original  jurisdiction,  enumerated  in  the  constitution. 

2.  The  correct  interpretation  of  the  power  of  commercial  regula- 
tion vested  in  the  federal  government,  either  exerted  simply  as  such 
by  that  government,  or  as  affecting  the  power  of  internal  improve- 
ment in  the  States. 
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3.  The  policy  or  influence  of  particular  regulations  with  respecft 
to  commerce,  as  these  may  tend  to  restrict  it  within  circumscribed 
channels,  or  to  promote  its  general  activity  and  diffusion,  by  facilities 
operating  a  reasonable  and  just  equality  of  right,  of  competition,  and 
advantage  to  all. 

4.  The  character  of  the  proceeding  complained  of  as  a  nuisance, 
the  regularity  of  the  proposed  mode  of  redress,  and  the  right  of  the 
complainant  to  claim  the  interference  asked  for  in  any  mode. 

The  magnitude  of  these  topics  would  seem  in  some  degree  to  ex- 
cuse, in  treating  them,  the  hazard  of  prolixity,  and  at  any  rate,  lying 
as  they  do  in  the  direct  path  to  the  proper  survey  of  this  case,  they 
cannot  with  propriety  be  overstepped,  without  pausing  upon  theur 
examination. 

When,  at  a  former  period,  this  cause  was  before  this  court,  the 
several  topics  just  enumerated  were  cursorily  adverted  to  by  me  as 
necessarily  involved  in  its  adjudication;  and  the  course  then  adopted 
by  the  court  was  formally  objected  to,  because  that  course  seemed  a 
premature  and  foregone  conclusion  upon  facts  and  legal  positions 
entering  essentiaUy  into  the  nature  of  the  controversy ;  facts  and 
legal  positions  not  then  maturely  examined  and  ascertained,  as  the 
order  of  the  court  at  that  time  made,  necessarily  implies ;  and  which 
could  not,  according  to  established  precedent,  and  the  highest  adjudi* 
cations,  be  properly  investigated  in  the  mode  proposed.  The  subse- 
quent proceedings  upon  the  order  of  the  court  at  the  Janu- 
ary term,  1850,  have  *  greatly  strengthened  the  objections  [  *594  ] 
assigned  by  me  on  that  occasion.  These  proceedings  have, 
at  an  almost  incalculable  expense  to  the  parties,  brought  hither  an 
immense  mass  of  matter,  much  of  which  on  the  one  hand  is  not 
within  the  inquiries  directed  by  the  court,  whilst  on  the  other,  inquir- 
ies strictly  pertinent  seem  to  have  been  wholly  excluded.  It  has 
placed  before  us  a  long  and  very  learned  report,  to  be  sure,  in  part 
upon  subjects  entirely  dehors  the  order  of  the  court,  and  in  other 
aspects  of  the  same  report,  (I  speak  it  with  all  respect  for  the  highly 
inteUigenIi  and  respeciable  author  of  that  report,)  palpably  opposed; 
in  my  opinion,  to  the  rational  and  just  preponderance  of  the  facts 
stated  by  the  witnesses ;  a  report,  in  fine,  wBich  leaves,  in  all  its  weight 
and  force,  the  mischief  of  withdrawing  the  trial  of  the  question  of 
nuisance  from  its  proper  forum,  in  which  the  witnesses  could  have 
been  confronted  and  cross-examined,  and  imposes  upon  the  court 
the  task  of  passing  upon  the  credibility  of  those  whom  they  have 
never  heard  nor  seen.  Even  in  matters  of  minor  concernment,  I 
have  always  been  unwilling,  whenever  the  credibility  of  witnesses 
was  to  be  tested,  to  interpose  between  such  persons  and  the  scrutiny 
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of  a  jury,  awakened,  as  it  is  sure  to  be,  by  the  vigilance  of  the  ad- 
vocate ;  where  the  essential  rights  and  interests  of  great  communi- 
ties are  at  stake,  I  never  will  do  so,  unless  constrained  by  irresistible 
authority. 

Recurring  now  to  the  first  head  of  inquiry,  I  contend  that  the  com- 
plainant can  have  no  standing  here,  on  the  ground  that  this  court 
cannot,  as  is  shown,  both  upon  the  face  of  the  pleadings  and  upon 
the  proofs,  take  jurisdiction  of  this  cause.  If  tiiis  court  can  take 
cognizance  of  the  cause  before  us,  it  must  be  in  virtue  of  the  2d 
section  of  the  3d  article  of  the  constitution,  which  declares  that  "in 
all  cases  affecting  ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  State  shall  be  a  party,  the  supreme  court  shall 
have  original  jurisdiction."  There  is  no  other  provision  of  the  con- 
stitution under  which  original  cognizance  of  this  cause  by  the  su- 
preme court  can  be  assumed.  Now,  to  arrive  at  the  just  interpretation 
of  this  clause  of  the  constitution,  as  fixing  that  position  or  interest 
of  the  State  as  a  party,  which  alone  creates  original  jurisdiction  in 
the  supreme  court,  it  is  necessary  to  settle  the  import  of  the  word 
party,  as  connected  with  legal  or  equitable  proceedings.  By  all  cor- 
rect legal  intendment,  this  term  party  is  applicable  only  to  persons 
sustaining  a  direct  or  real  interest  or  right  in  any  pending  litigation ; 
an  interest  or  right  immediately  affected  or  bound  by  the  issues  such 
litigation  involves.  This  term  cannot  be  extended  to  persons  who 
may  be  arbitrarily  and  irregularly  named  in  proceedings  either  at  law 

or  in  equity,  the  very  description  of  whose  relation  to  the 
[  •  595  ]  case  shall  evince  a  total  absence  of  legal  or  *  equitable 

claims  upon  the  subject  of  litigation ;  a  total  absence,  too, 
of  reciprocal  duty  or  obligation  with  reference  to  those  whose  prop- 
erty, and  whose  possession  and  enjoyment  of  that  property,  are 
sought  to  be  affected.  Whilst  courts  of  justice,  therefore,  will  en- 
force the  conventing  of  all  whose  interest  can  properly  be  adjudged, 
they  will  repel  and  even  rebuke  attempts  to  assail,  or  even  to  can- 
vass the  rights  and  interests  of  others,  by  those  who  in  effect  con- 
cede the  want  of  a  legal  or  equitable  title  in  themselves.  Courts  of 
justice  take  no  cognizance  of  imperfect  rights,  or  such  as  may  be 
termed  merely  moral  or  incidental,  as  distinguishable  from  legal  or 
equitable,  even  when  the  existence  of  the  former  may  be  clearly 
shown.  In  this  controversy,  the  State  of  Pennsylvania,  admitted  to 
have  no  property  in  or  title  to  the  River  Ohio  within  the  limits  of 
Virginia,  and  no  property  in  or  title  to  the  steamboats  which  ply 
upon  that  river,  is  confessedly  made  use  of  as  a  mean,  under  the 
shelter  of  her  name,  of  redressing  grievances,  which,  if  they  ever  had 
existence,  are  injuries  to  her  citizens  and  to  individuals,  and  the 
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proper  and  efficient  remedy  for  which  is  to  be  found  at  the  suit  of 
those  citizens  in  the  courts  of  the  State  or  of  the  United  States. 
The  alleged  right  of  Pennsylvania  to  sue  in  this  case  for  a  diminu- 
tion of  profits  from  her  canals  and  other  works  of  internal  improve- 
ment within  her  own  territory,  and  many  miles  remote  from  the 
Wheeling  bridge,  had  it  not  been  cast  into  shade  by  a  still  greater 
extravagance  disclosed  by  the  record,  (her  right  of  ship  navigation 
with  top-gallant  royals  all  standing,)  might  have  awakened  some 
surprise ;  but  even  this  tamer  and  less  lofty  pretension  should  fail  of 
the  end  it  has  been  designed  to  effect ;  for  it  cannot  be  pretended,  and 
is  not  even  intimated  in  the  pleadings  in  this  cause,  that  those  canals 
and  other  public  works  have  been  obstructed  or  rendered  in  any 
respect  less  fitted  for  transportation,  or  in  any  way  impaired  by  the 
erection  of  the  Wheeling  bridge  beyond  her  territory,  and  within 
that  of  a  separate  and  independent  State.  And  if  the  mere  rivalry 
of  works  of  internal  improvement  in  other  States,  by  holding  out  the 
temptation  of  greater  dispatch,  greater  safety,  or  any  other  inducement 
to  preference  for  those  works  over  the  Pennsylvania  canals,  be  a  wrong, 
and  a  ground  for  jurisdiction  here,  the  argument  and  the  rule  sought 
to  be  deduced  therefrom  should  operate  equally.  The  State  of  Vir- 
ginia, who  is  constructing  a  railroad  from  the  seaboard  to  the  Ohio 
River  at  Point  Pleasant,  much  further  down  that  river  than  either 
Pitt&burg  or  Wheeling,  and  at  the  cost  of  the  longest  tunnel  in  the 
world,  piercing  the  base  of  the  Blue  Ridge  Mountain,  should  have 
the  right  by  original  suit  in  this  court  against  the  canal  companies 
of  Pennsylvania,  or  against  that  State  herself,  to  recover 
compensation  for  diverting  any  portion  of  the  *  commerce  [  *  596  } 
which  might  seek  the  ocean  by  this  shortest  transit  to  the 
mouths  of  her  canals  on  the  Ohio,  or  to  the  city  of  Pittsburg ; 
and  on  the  like  principle,  the  State  of  Pennsylvania  has  a  just 
cause  of  action  against  the  Baltimore  and  Ohio  Railroad,  for  inter- 
cepting at  Wheeling  the  commerce  which  might  otherwise  be  con- 
strained to  seek  the  city  of  Pittsburg.  The  State  of  Pennsylvania 
cannot  be  a  party  to  this  suit  on  the  grounds  stated  in  the  bills  filed 
in  her  name,  for  the  reason,  still  more  cogent  than  any  yet  assigned, 
namely,  that,  to  permit  this,  would  be  to  render  the  clause  in  the 
constitution,  relied  on  in  her  behalf,  utterly  useless,  and  even  ridicu- 
lous ;  would  destroy  every  restriction  intended  by  the  enumeration 
of  instances  of  original  jurisdiction,  and  would  confound  this  clause 
with  another  provision  of  the  constitution,  designed  to  cover  casef 
precisely  like  the  one  now  before  the  court.  If  in  all  instances  in 
which  the  citizens  of  one  State  have  cause  of  action  against  a  citizen 
or  a  corporation  of  a  different  State,  the  action  can  be  prosecuted  in 
VOL.  XIX.  56 
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the  name  of  the  State  in  which  the  claimant  resides,  although  no 
peculiar  or  legal  right  or  cause  of  action  can  be  shown  in  such  State 
sustaining  the  character  of  a  private  suitor,  then  the  restriction  as  to 
cases  of  original  jurisdiction  is  entirely  abolished;  the  defending 
party,  too,  must  be  entitled  to  the  same  right  of  substitution,  and  all 
suits  between  citizens  of  different  States  might,  by  this  processi  be 
transformed  into  suits  between  States,  or  suits  to  which  States  are 
parties :  cases  of  original  jurisdiction  in  this  court.  That  provision 
of  the  constitution  designed  to  embrace  controversies  between  citi- 
zens of  different  States  is  thus  annulled,  and  the  jurisdiction  of  the 
district  and  circuit  courts  transferred,  as  falling  within  its  original 
cognizance  to  the  supreme  court  Such,  to  my  apprehension,  appears 
to  be  the  inevitable  result  of  asserting  what  are  essentially  and 
clearly  private  rights  or  interests,  in  the  name  of  ^  State,  or  the  prose^ 
cution  of  remote,  contingent,  and  imperfect  interests  not  amounting 
to  property,  though  claimed  on  behalf  of  a  State.  I  conclude,  there- 
fore,  that  to  constitute  a  State  a  party  in  that  sense  which  brings 
her  within  the  meaning  of  the  constitution,  and  indeed  within  the 
import  of  the  term  parfy  to  a  cause,  by  all  correct  legal  intendment, 
there  must  be  averred  and  proved  on  her  behalf,  a  certain  and  direct 
interest,  or  an  injury,  or  a  right  of  property  —  a  perfect  right — a 
right  whigh  a  court  of  justice  can  define,  adjudge,  and  enforce ;  and 
that,  on  the  part  of  the  State  of  Pennsylvania,  no  such  right  having 
been  averred  even,  much  less  established  in  proof,  nothing  is  shown 
which  can  maintain  the  jurisdiction  of  this  court  in  this  cause.  The 
shadowy  pretext  of  an  interest  or  injury,  from  the  nature  of  things 

not  susceptible  of  calculation  or  estimate,  can  never  be  the 
[  *  597  ]  *  foundation  of  a  right,  legal  or  equitable.     And,  indeed,  so 

far  as  any  light  can  be  reflected  by  facta  on  this  pretended 
or  incidental  interest  of  Pennsylvania,  resulting  from  any  supposed 
effect  upon  the  tolls  on  her  canals,  an  actual  increase  instead  of  a 
diminution  of  those  tolls  since  the  erection  of  the  Wheeling  bridge, 
is  proved. 

Passing  from  this  subject  of  jurisdiction,  and  supposing  it  for  the 
present  to  be  vested  here,  I  proceed  to  examine  the  pretensions  of  the 
complainant,  as  being  deducible  from,  and  as  guaranteed  by,  the 
power  delegated  to  congress  to  regulate  commerce  between  the  sev- 
eral States.  The  existence  of  that  power,  in  its  fullest  extent,  and 
for  every  purpose  for  which  it  has  been  delegated  to  congress,  need 
not  be  questioned,  in  order  to  expose  and  repel  the  pretensions  ad- 
vanced for  the  complainant.  On  the  contrary,  the  assertion  of  that 
power  in  its  greatest  latitude,  so  far  as  it  was  ever  contemplated  by 
those  who  gave  it,  or  so  far  as  it  can  be  exercised  for  useful  purposes. 
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carries  with  it  necessarily,  the  condemnation  of  those  pretensions 
The  power  to  regulate  commerce  was  given  to  the  federal  government; 
whose  functions  and  objects  were  designed  to  be  general  and  co- 
extensive with  the  entire  confederacy,  because  its  duties  embrace  the 
equbi  rights  and  interests  of  all  the  members  of  the  confederacy,  and 
as  a  tnean  of  the  widest  diffusion  of  commercial  facilities  and  inter- 
courus  within  the  powers  vested  by  the  constitution.  It  cannot  be 
rationally  concluded  that,  by  a  provision  palpably  intended  to  protect 
commerce  from  unequal  or  invidious  restrictions,  the  power  was  given 
to  congress  to  advance  so  far  towards  restriction  or  monopoly  as  to 
limit  commerce  to  particular  channels ;  thereby  crippling  or  wholly 
preventing  its  diffusion  and  activity,  and,  by  the  same  process,  con- 
ferring upon  particular  points  or  sections  of  the  country,  arbitrary 
and  unjust  advantages,  and  riveting,  upon  all  those  portions  affected 
by  such  a  procedure,  loss  and  even  ruin.  Admitting,  then,  that  con- 
gress had  made  any  regulation  affecting  the  subjects  of  this  contro- 
versy, (and  it  will  hereafter  be  shown  that  they  have  not  done  so,) 
admitting,  moreover,  that  their  acts  or  regulations  might  fall  within 
the  broad  language  of  the  power  vested  by  the  constitution,  it  remains 
still  a  just  and  fair  inquiry,  whether  those  acts  which  are  arbitrary  or 
oppressive,  which  defeat  the  great  ends  for  which  the  power,  thus  per- 
verted, may  have  been  within  the  legitimate  scope  of  the  powers 
alleged  in  excuse  for  their  performance.  In  other  words,  whether 
congress,  as  a  regulation  of  commerce,  would  be  justifiable  in  break- 
ing down  works  of  internal  improvement  within  the  States,  though 
calculated  in  their  character  and  tendencies  for  the  diffusion  of  com- 
merce, and  by  such  destruction  limit  commerce  to  particu- 
lar local  points  or  *  interests  ?  Common  sense  and  common  [  *  398  ] 
justice  would  promptly  answer  in  the  negative,  and  would 
decide  that  a  rational  and  proper,  nay,  the  only  rational  and  proper, 
exercise  of  the  regulating  power  in  congress,  demands  the  promotion 
and  protection  of  such  modes  and  facilities  of  commercial  intercourse, 
(so  far  as  congress  have  this  power,)  as  will  insure  equality  to  all, 
and  the  widest  diffusion  of  commercial  advantage.  Surely,  then,  in 
the  absence  of  all  action  on  the  part  of  congress,  this  court  should 
imply  no  policy  or  design  in  that  body  to  fetter  or  cripple  great  inter- 
ests which  they  are  charged  with  the  power  and  duty  to  protect.  But 
congress  have  enacted  no  regulation  whatever  in  relation  to  the  sub- 
ject of  this  controversy ;  they  have  not  said  that  bridges  should  no- 
where be  erected  over  the  River  Ohio,  or,  if  erected,  what  should  be 
their  elevation  above  the  water ;  neither  have  they  declared,  upon 
scientific  calculations  or  upon  experiments,  or  on  any  data,  what  shall 
be  the  height  of  the  chimneys  of  steamboats  on  that  river,  nor  to 
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what  degrees,  either  from  their  own  calculations  of  improvement  in 
speed,  or  from  fancy  or  local  rivalry,  the  owners  or  masters  of  ste€m[i- 
boats  on  that  river  may  elongate  the  chimneys  of  those  steamboats. 
Upon  all  these  matters  congress  have  thus  far  been  perfectly  silent. 
Admitting,  then,  that  the  State  of  Pennsylvania  can  be  regulaily 
before  us  in  the  character  of  a  party  in  interest,  this  controversy  pre- 
sents to  us,  in  truth,  simply  a  comparison  between  the  will  and  the 
acts  of  the  parties  thereto,  and  an  appeal  to  this  court,  in  the  absence 
of  all  action  by  congress,  —  by  some  rule  which  it  must  deduce  from 
the  common  law  of  nuisance,  to  decide  upon  the  comparative  merits 
or  demerits  of  the  parties,  —  to  decide  whether  the  benefits  produced 
by  the  Wheeling  bridge  to  the  surrounding  country,  and  by  its  con- 
nection with  extended  lines  of  travel  and  commerce,  can  save  it  from 
the  character  of  a  nuisance.  Or  whether  its  interference,  in  certain 
stages  of  water,  with  the  chimneys  of  seven  steamboats,  owned  by 
private  individuals,  the  height  of  whose  chimneys  is  a  subject  of  much 
contrariety  of  opinion,  both  amongst  scientific  men  and  practical 
builders  and  captains  of  steamboats — can  so  constitute  it  a  public 
nuisance,  and  a  cause  of  such  direct  injury  to  the  legal  rights  and  in- 
terests of  Pennsylvania,  as  to  justify  its  abatement  by  this  court.  In 
the  absence  of  all  action  by  congress  in  relation  to  this  matter,  in  the 
only  legitimate  mode  in  which  congress  could  affect  it,  namely,  by 
commercial  regulation,  or  by  some  express  statutory  declaration,  the 
act  of  one  of  these  parties  in  the  prosecution  of  their  interests  must 
claim  intrinsically  equal  authority  with  the  acts  of  the  other,  except 
so  far  as  they  may  have  some  common  arbiter  by  whom  both  may  be 

controlled.     In  this  case,  that  arbiter  would  seem  to  be 
[  •  699  ]  either  the  local  *  sovereignty,  (the  State  of  Virginia,)  within 

whose  territory  the  alleged  nuisance  is  situated,  or  the  Uni- 
ted States,  through  some  enactment  for  the  regulation  of  commerce ; 
but  neither  of  these  authorities  is  invoked  in  this  controversy.  We 
have  here  a  suit  in  the  name  of  Pennsylvania,  occupying  the  position 
of  every  private  suitor,  asking  the  action  of  this  court  upon  general 
common-law  jurisdiction  over  the  subject  of  nuisances,  which  juris- 
diction the  courts  of  the  United  States  do  not  possess.  Nor  is  it 
enough  to  draw  within  our  cognizance  the  subject  of  this  cause,  to 
affirm  merely  the  competency  of  congress  to  legislate  upon  it,  and 
to  refer  its  decision,  if  they  choose,  to  the  federal  courts.  I  ask 
upon  what  foundation  the  courts  of  the  United  States,  limited  and 
circumscribed  as  they  are  by  the  constitution,  and  by  the  laws  which 
have  created  them  and  defined  their  jurisdiction,  can,  upon  any  spec- 
ulations of  public  policy,  assume  to  themselves  the  authority  and 
functions  of  the  legislative  department  of  the  government,  alone 
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clothed  with  those  functions  by  the  constitution  and  laws,  and  under- 
take of  their  mere  will,  to  supply  the  omissions  of  that  department  ? 
Is  it  either  in  the  language  or  theory  of  the  constitution,  that  this 
court  shall  exercise  such  an  auxiliary  or  rather  guardian  and  para- 
mount authority  ?  Cannot  the  legislative  department  of  the  gov- 
ernment be  intrusted  with  the  fulfilment  of  its  peculiar  duties  ?  Such 
an  act  as  this  court  has  been  called  upon  to  perform ;  such  an  act  as  it 
has  just  announced  as  its  own,  is,  in  my  opinion,  virtually  an  act  of 
legislation,  or,  in  stricter  propriety,  (I  say  it  not  in  an  offensive  sense,) 
an  act  of  usurpation.  To  rest  our  authority  to  adjudicate  this  mat- 
ter on  the  naked  proposition  just  stated,  would  be  to  reject  the  doc- 
trine by  this  court  heretofore  most  expressly  ruled.  The  case  of  Wil- 
son V,  The  Blackbird  Marsh  Creek  Company,  2  Pet  245,  seems  to 
be  conclusive  upon  this  point  This  case  presented  an  instance  of 
an  absolute  obstruction  by  a  dam  of  a  watercourse  navigable  by  ves- 
sels of  considerable  size,  and  in  which  the  tide  ebbed  and  flowed. 
The  person  who  undertook  to  destroy  or  injure  the  dam  constructed 
across  this  navigable  water,  was  the  master  of  a  vessel  regularly 
licensed  and  enrolled  according  to  the  navigation  laws  of  the  United 
States ;  and  being  sued  for  a  trespass  committed  in  breaking  or  in- 
juring the  dam,  he  pleaded,  in  justification  of  his  act,  the  character 
of  the  navigable  water  as  a  public  and  common  highway,  for  all  the 
citizens  of  the  particular  State  and  of  the  United  States,  to  sail,  pass, 
and  repass  over,  through,  and  upon,  at  all  times  of  the  year,  at  their 
own  free  will  and  pleasure.  Upon  comparing  this  case  with  the  one 
before  us,  it  is  impossible  not  to  perceive  that  in  many  of  their  capi- 
tal features,  they  are  strikingly  similar  -« may,  indeed,  be 
regarded  as  identical.  In  the  *  former  case,'  as  in  this,  the  [  *  600  ] 
watercourse  said  to  be  obstructed  was  a  navigable  water ; 
in  that  case,  as  in  this,  the  locus  in  quo  was  within  the  jurisdiction 
of  a  State,  and  the  alleged  obstruction,  in  each  instance,  an  act  of 
state  legislation  in  exercising  the  power  of  internal  improvement; 
in  each  instance,  the  right  of  passage  to  the  extent  and  in  the  man- 
ner claimed,  freely  and  at  will  usque  ad  cesium^  was  in  virtue  solely 
of  license  and  enrolment,  according  to  the  navigation  laws  of  the 
United  States.  Now,  what  said  this  court  upon  the  aforegoing  state 
of  the  pleadings  and  evidence ?  "If  congress,"  said  they,  " had 
passed  any  act  which  bore  upon  the  case  ;  any  act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of  which  was  to  control  state 
legislation,  over  those  small  navigable  creeks  into  which  the  tide 
flows,  and  which  abound  throughout  the  lower  country  of  the  middle 
and  southern  States,  we  should  feel  not  much  difficulty  in  saying, 
that  a  state  law,  coming  in  conflict  with  such  act,  would  be  void. 
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But  congress  has  passed  no  such  act.  The  repugnancy  of  the  state 
law  to  the  constitution,  is  placed  entirely  on  its  repugnancy  to  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral States ;  a  power  which  has  not  been  so  exercised  as  to  affect  the 
question.  We  do  not  think  that  the  act  empowering  The  Blackbird 
Marsh  Creek  Company  to  place  a  dam  across  the  creek,  can,  under 
the  circumstances  of  the  case,  be  repugnant  to  the  power  to  regulate 
commerce  in  its  dormant  state,  or  as  being  in  conflict  with  any  law 
passed  on  the  subject."  This  decision  at  once  puts  to  flight  the  pre- 
text for  interference  here  to  protect  and  enforce  the  duties  and  fiino 
tions  of  congress,  and  equally  exposes  the  fallacy  that  the  grant  of  a 
coasting  license,  of  a  mere  certificate  of  the  domicile  of  the  vessel 
bearing  it,  of  evidence  primd  facie^  of  her  capacity  of  tonnage,  or  of 
her  exemption  from  suspicion  of  smuggling  or  piracy,  is  a  regulation 
of  commerce  over  every  inch  of  the  waters  over  which,  in  her  various 
excursions,  she  may  pass.  Just  as  cogent  and  tenable  is  the  argument, 
if  argument  it  deserves  to  be  called,  which  affirms  that  the  establish- 
ment of  Pittsburg  as  a^  port  of  entry,  its  mere  designation  as  a  point 
at  which  merchandise  may  be  landed  subject  to  the  revenue  laws  of 
the  United  States,  is  a  positive  declaration  by  congress,  prescribing  the 
modes  of  the  transportation  of  such  merchandise  thither,  and  defin- 
ing  what  shall  be  held  to  be  an  interference  with  such  transportation. 
Equally,  or  rather  more  unsound  and  untrue,  is  the  position  that,  by 
the  same  designation  of  Pittsburg,  congress  have  declared  that  ves- 
sels propelled  by  wind  or  steam,  vessels  of  the  greatest  capacity,  car- 
rying masts  or  chimneys  of  illimitable  height,  shall  navigate  a  river 

whose  ordinary  regimen,  to  adopt  a  term  in  this  record, 
[  *  601  ]  scarcely  affords  a  channel  broad  or  deep  *  enough  for  the 

tacking  of  a  shallop,  and  for  long'  periods  of  a  few  inches 
only  in  depth.  This  attempt,  from  the  mere  designation  of  a  port 
of  entry,  to  bring  home  to  congress  the  absurdities  the  argument  im- 
plies, would  ascribe  to  them  a  practical  wisdom  much  upon  a  paral- 
lel with  that  of  the  despot  who  attempted  to  confine  the  Hellespont 
in  fetters,  or  of  him  who  forbade  the  approach  to  him  of  the  ocean- 
tide.  But  congress  have  in  truth  enacted  nothing  in  relation  to  Hie 
particular  subject  in  issue  in  this  controversy ;  and  we  have  seen,  in 
the  explicit  declaration  of  this  court,  in  the  case  from  2  Pet,  that  not 
only  must  there  be  some  positive  enactment  by  congress,  but  an  en- 
actment "  the  object  of  which  was  to  control  state  legislation  over 
those  navigable  creeks  into  which  the  tide  flows."  But  again  :  it 
has  been  asserted,  in  justification  of  the  power  claimed  by  the  ma- 
jority of  the  court,  that  congress,  by  adopting  the  act  of  the  Virginia 
legislature,  of  December  18, 1789,  authorizing  the  erection  ol  Ken« 
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tacky  into  a  State,  have  fully  regulated  the  navigation  of  the  Ohio 
Biver.  And  how  is  this  position  sustained  by  fact  ?  By  the  7th  sec* 
tion  of  her  act  of  1789,  Virginia  declares  that,  so  far  as  her  own  ter* 
ritory  and  that  of  the  proposed  State  shall  extend  upon  the  Ohio, 
the  navigation  of  that  river  shall  be  free  for  all  the  citizens  of  the 
United  States.  Congress,  by  an  act  passed  February  4, 1791,  con* 
taining  two  sections  only,  {vide  1  Stats,  at  Large,  189,)  consents,  by 
the  Ist  section,  to  the  proffer  of  Virginia  of  the  creation  of  the  new 
State ;  and,  by  the  2d  section,  declares,  that  on  the  1st  day  of  June 
following,  the  new  State,  by  the  name  of  Kentucky,  shall  be  admit* 
ted  a  member  of  the  Union.  These  two  sections  comprise  the  entire 
action  of  congress,  from  which  the  position  that  has  been  asserted  by 
the  majority  of  the  court  is  deduced.  Let  us  try  the  integrity  of 
this  position  by  reducing  it  to  the  form  of  a  syllogism.  The  ma- 
jor of  that  syllogism  will  consist  of  the  fact,  that  Virginia,  by  her 
law  of  1789,  has  agreed  that  she  and  the  newly  proposed  State  will 
permit  the  navigation  of  the  Ohio  within  their  respective  limits,  to 
all  citizens  of  the  United  States.  Its  minor  is  this,  —  that  congress 
have  assented  to  the  permission  so  declared ;  the  conclusion  attempir 
ed  to  be  deduced  is,  erg'O  congress  by  that  assent  have  completely 
regulated  the  navigation  of  the  Ohio,  and  by  inevitable  implication 
ordained  that  bridges  shall  never  be  thrown  across  that  river,  except 
in  absolute  subordination  to  the  interests  or  the  will  of  the  ownaro 
of  steamboats  upon  that  river.  This  may  possibly  be  logic,  irrefra,g- 
able  logic  ;  and  the  failure  to  comprehend  its  consistency  may  arise 
from  the  infirmity  of  my  own  perceptions ;  but  I  cannot  help  suspect- 
ing, that  an  acumen,  far  surpassing  any  to  which  I  will  lay 
claim,  would  be  puzzled  to  reconcile  this  process  *  with  the  [  *  602  ] 
laws  of  induction,  as  prescribed  by  Watts,  by  Duncan,  or 
by  Kaims. 

The  next  inquiry,  naturally  arising  in  this  case,  an  inquiry  insepara- 
bly connected  with  the  alleged  obstruction  by  the  Wheeling  bridge, 
as  constituting  it  a  nuisance  or  otherwise,  an  inquiry  equal  in  mag- 
nitude of  interest  with  any  other  involved,  relates  to  the  policy  and 
effects  of  commercial  regulations,  as  these  may  tend  either  to  the  re- 
striction of  commerce,  within  particular  channels,  or  to  supplying 
auxiliaries  for  its  prosecution,  or  for  the  promotion  of  its  activity  and 
difiusion  by  increased  facilities,  operating  a  just  equality  of  right  and 
competition  and  advantage  to  all.  And  here  it  may  be  premised, 
that  throughout  the  discussion  of  this  cause,  a  reigning  fallacy  h^ 
been  assumed  and  urged  upon  the  court,  a  fallacy,  which,  if  success- 
ful, may  subserve  the  grasping  pretensions  of  the  plaintiff,  but  which| 
by  an  enlightened  view  of  this  case,  must  be  condemned  as  destrue* 
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tive  to  the  extended  commercial  prosperity  of  the  country.  The 
error  assumed  as  the  basis  of  the  plaintiff's  pretensions  is  tiiis,  that 
commerce  can  be  prosecuted  with  advantage  to  the  country,  only  by 
the  channels  of  rivers,  and  in  all  the  country  intersected  by  the  west- 
ern rivers,  only  through  the  agency  of  steamboats;  and  hence  is 
attempted  the  deduction  in  favor  of  the  paramount  privileges  of 
steamboats,  and  the  right  claimed  for  this  species  of  commercial  ve- 
hicles for  exemption  from  any  limit  upon  the  interests  or  the  fancies 
of  those  who  may  own  or  manage  them.  It  has  been  a  curious  and 
somewhat  amusing  incident,  in  the  argument  of  this  cause,  that 
whenever  any  restraint  upon  the  management  of  steamboats  (on  the 
Ohio)  was  intimated,  as  necessary  for  the  protection  of  other  essen- 
tial rights,  both  public  and  private,  the  fixed  reply  of  the  advocate  in 
opposition  has  been,  that  commerce  demands  these  peculiar  privi- 
leges in  the  owners  and  masters  of  steamboats.  An  obvious  and 
stricter  propriety  of  argument  would  have  suggested  for  that  reply 
the  following  language :  Steamboat  proprietors,  local  monopoly,  and 
the  peculiar  views  of  interest,  real  or  imaginary,  of  the  plaintiff,  sup- 
ply the  true  origin  and  character  of  the  pretensions  here  urged ;  com- 
merce, enlightened,  extended,  fair,  equal,  prosperous,  and  beneficial, 
condemns  all  such  pretensions ;  she  demands  that  freedom,  fairness, 
competition,  and  equality,  which  are  the  true  and  only  true  causes 
of  her  prosperity;  and  which  the  equalizing  power  vested  by  the 
constitution,  was  designed  to  insure. 

Commerce,  in  its  infancy,  is  of  necessity  chiefiy  confined  to  the 
channels  of  watercourses.  Weakness,  poverty,  or  the  absence  of 
art  or  science,  are  unable,  in  the  earlier  stages  of  society,  to  supply 
more  eligible  or  efficient  modes  for  its  prosecution,  or  to  overcome 

the  difficulties  attendant  on  transportation  off  the  water. 
[  •  603  ]  •  Hence,  we  see  the  rude  essays  of  commerce  commencing 

with  the  raft,  the  canoe,  or  the  bateau ;  but  as  wealth  and 
population,  science  and  art  advance,  we  trace  her  operations  to  the 
magnificent  ship  or  steamboat ;  each  adapted  to  its  proper  theatre. 
Does  not  this  very  progress,  and  the  advantages  which  are  their  con- 
comitants, glaringly  expose  the  folly  and  injustice  of  all  attempts  at 
the  restriction  of  commerce  to  particular  localities,  or  to  particular 
interests,  or  means  of  circulation  ?  Are  her  operations  to  be  confined 
to  a  passage  up  and  down  the  channels  of  watercourses,  impracti- 
cable for  navigation  for  protracted  periods,  and  whose  capacity  is  al- 
ways dependent  on  the  contributions  of  the  clouds,  aviditasy  cmli  out 
nimius  imber?  Would  not  such  a  narrow  policy  be  a  proclamatioa 
to  commerce,  inhibiting  her  advancement ;  and  to  the  hundreds  of 
thousands  situated  without  her  permitted  track,  that  the  wealth,  the 
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loxories,  and  comforts  of  civilization  and  improvement,  if  to  be  en- 
joyed by  them  at  all,  are  to  be  obtained  only  at  far  greater  expense 
and  labor,  and  in  an  inferior  degree,  than  they  are  enjoyed  by  more 
favored  classes  ?  These  positions  are  strikingly  illustrated  by  the  ex- 
perience of  our  own  times,  and  indeed  of  a  very  brief  space.  Thus, 
notwithstanding  the  high  improvement  in  navigation  by  steam  and 
by  sails,  which  seems  to  have  carried  it  to  its  greatest  perfection,  we 
see  the  railroad  in  situations  where  no  deficiency  of  water  and  no 
artificial  or  natural  obstruction  to  vessels  exist,  or  are  complained  of, 
stretching  its  parallel  course  with  the  track  of  the  vessel,  tying  to- 
gether,  as  it  were,  in  close  contiguity,  and  connecting,  in  habit  and 
sympathy  and  interest,  remote  sections  of  our  extended  country, 
which,  for  any  aid  that  the  navigation  on  our  rivers  could  afford,  must 
ever  remain  morally  and  physically  remote.  The  obvious  superiority 
of  the  railroad,  from  its  unequalled  speed,  its  greater  safety,  its  ex- 
emption firom  dependence  upon  wind  or  on  depth  of  water,  but  above 
all,  its  power  of  linking  together  the  distant  and  extended  regions  in- 
terposed between  the  rivers  of  the  country,  spaces  which  navigation 
never  can  approach,  must  give  it  a  decided  preference  in  many 
respects,  to  every  other  commercial  facility,  and  cause  it  to  penetrate, 
longitudinally  and  latitudinaUy,  Umge  et  late^  the  entire  surface  of  the 
country,  unless  arrested  in  its  progress  by  the  fiat  of  this  court ;  for, 
once  let  it  be  proclaimed  that  the  rivers  of  this  country  shall,  under 
no  circumstances  of  advantage  to  the  country,  be  spanned  by  bridges, 
at  the  trivial  inconvenience  and  cost  of  adapting  to  their  elevation 
the  chimneys  of  a  few  steamboats,  even  if  the  height  of  those  chim- 
neys had  been  clearly  shown  to  be  necessary,  or  certainly  advanta- 
geous, (a  problem  nowhere  solved  in  this  record,)  let  this,  I 
say,  be  proclaimed,  and  the  effect  above  mentioned  is  *  at  [  *  604  ] 
once  accomplished;  the  rapidly  increasing  and  beneficial 
system  of  railroad  communication  is  broken  up,  and  a  system  of 
narrow  local  monopoly  and  inequality  sustained.  Whether  these 
things  shall  now  be  done;  whether,  for  these  purposes,  the  citi- 
zens of  this  country  shall  be  restrained  in  their  social  and  business 
relations,  and  so  restrained  under  the  abused  and  perverted  name  of 
commerce,  —  are  the  questions  which  this  court  have  been  called  on 
to  decide,  and  which,  in  my  view,  they  have  affirmatively  ruled* 
They  are  questions  too  grave,  too  pregnant  with  vita]  consequences, 
to  have  been  decided  upon  the  speculations  of  any  one  man  living. 

.  It  was  with  the  view,  doubtless,  of  giving  plausibility  to  the  con- 
clusion of  the  commissioner,  or  to  the  strange  idea  sought  to  be  en- 
forced in  the  argument  for  the  complainant,  that  commerce  signified 
only  a  passage  up  and  down  the  Ohio,  that  so  large  a  portion  of  the 
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oommissionei's  report  is  taken  up  in  treating,  in  leai^ned  phrase,  of 
the  dynamic  and  static  capabiUtieti  of  the  Wheeling  bridge;  or, 
translated  into  plain  English,  the  capability  of  that  bridge  to  sustain 
heavy  bodies  in  motion  and  at  rest.  It  does  not  seem  very  easy  to 
^c»eoncile  this  part  of  the  report  with  the  order  appointing  the  com* 
missioner,  and  prescribing  his  duties.  That  order  directed  the  com- 
missioner to  ascertain  and  report  whether  the  Wheeling  bridge  was, 
in  his  opinion,  an  obstruction  to  commerce  upon  the  Ohio ;  and  in 
the  event  that  he  should  so  regard  it,  to  suggest  any  alterations  by 
which  such  obstruction  might  be  remedied.  The  dynamic  or  static 
capabilities  of  the  bridge,  introduced  to  our  notice  with  some  parade 
of  learning,  whether  it  could  support  any  weight,  either  in  motion  €xt 
at  rest,  were  subjects  altogether  dehors  the  order  of  this  court,  and 
without  the  warrant  and  powers  of  the  commissioner.  And  this  dif- 
ficulty is  in  no  degree  lessened  by  the  fact,  disclosed  in  the  record, 
that  whilst  the  commissioner  wandered  beyond  his  commission  to 
pronounce  upon  the  capabilities  of  the  bridge  for  railroad  transit,  he 
rejected  all  the  evidence,  tendered  by  the  defendants,  to  prove  the 
usefulness  and  importance  of  the  bridge,  either  to  the  local  popola* 
tion  or  as  a  public  and  commercial  facility.  This  irregularity  in  the 
commissioner  is  of  no  small  significance,  as  it  betrays  a  bias  on  bis 
part,  however  honest,  which  led  him  to  throw  the  weight  of  his  opin- 
ion against  the  usefulness  of  the  bridge;  a  fact  entering  essen- 
tially into  its  character,  as  being  a  nuisance  or  otherwise,  and  to 
withhold  from  this  court  evidence  by  which  the  v^ue  of  his  opin- 
ion might  have  been  tested  with  precision.  This  same  irregularity 
should  have  had  its  effect  in  warning  this  court  to  scrutinize  the 
opinions  of  the  commissioner  on  matters  falling  regularly  with- 
in the  scope  of  his  commission.  The  evidence  received, 
[  *  605  ]  *  and  that  rejected  on  this  particular  point,  were,  perhaps, 
both  inadmissible  under  the  terms  of  the  order  of  this  court ; 
but  surely  it  should  have  been  either  wholly  admitted  or  rejected  on 
both  sides. 

And  this  brings  me  to  thd  last  branch  of  inquiry,  which  I  have 
proposed  to  treat,  namely— The  character  of  the  erection  com- 
plained of;  the  regularity  of  the  mode  of  redress  proposed,  and  the 
right  of  the  complainant  to  claim  the  interference  asked  for  in  any 
mode.  First,  then,  can  the  Wheeling  bridge,  according  to  any  cot^ 
rect  acceptation  of  the  term,  be  regarded  as  a  nuisance?  This  in- 
quiry is  answered  by  the  solution  of  another,  which  is  simply  this: 
is  that  bridge  injurious  to  the  rights  and  interests  of  the  public,  or  of 
individuals,  beyond  the  bene£ts  that  its  erection  confers  on  both  9 
Conmion  sense  and  consistency  assure  us,  that  to  pronounce  that  to 
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be  a  wrong  and  an  injury  which  is  in  reality  beneficial,  involves  a  plain 
absurdity ;  and  the  language  of  legal  definition  fully  sustains  this 
conclusion  of  common  sense  ;  for,  according  to  such  definition,  there 
must  be  the  hurt,  the  nocumentumj  the  commune  nocumerUum,  the  in- 
jury to  the  public  right,  to  constitute  it  a  public  nuisance ;  for,  ad- 
mitting the  fact  of  injury  by  any  act,  still  if,  in  its  origin,  character, 
and  extent,  it  is  essentially  private,  it  may  be  trespass  or  some  other 
form  of  injury,  but  not  the  public  offence  of  nuisance.  This  posi- 
tion implies  no  denial  of  the  right  to  show  a  private  injury  resulting 
from  a  public  nuisance ;  it  insists  only  upon  the  necessity  of  show- 
ing where  special  or  private  injury  is  alleged  as  flowing  fix>m  a  nui* 
sance,  that  nuisance  in  reality  exists.  This  forces  back  upon  us 
the  inquiries  into  the  nature  of  the  offence  of  nuisance;  and  when 
ascertained,  against  what  public  authority  it  has  been  committed  ? 
I  have  said,  that  upon  the  plainest  principles  of  common  sense,  no 
act  in  reference  to  the  public,  by  which  a  public  benefit  is  conferred, 
can  be  denominated  a  nuisance  ;  and  I  insist  that  the  rules  and  con- 
clusions of  the  law  arc  in  accordance  with  this  proposition.  These 
are  forcibly  stated  in  the  case  of  The  King  v.  Russell,  6  Barn.  & 
Cress,  particularly  by  Bayley,  J.,  beginning  at  page  593  of  the  vol- 
ume. That  was  the  case  of  an  indictment  for  a  nuisance  by  the 
erection,  in  the  River  Tyne,  of  a  peculiar  wheuf  or  staging,  called 
giers  or  staiths,  for  the  purpose  of  loading  coal  on  board  ships  in 
the  Newcastle  trade.  The  questions  before  the  king's  bench  arose 
upon  the  charge  of  Bayley,  J.,  who  tried  the  case  at  nisiprius^  where 
his  charge  concluded  in  the  following  terms :  '^  Thus,  gentlemen,  I 
apprehend  I  have  pointed  out  to  you  the  true  ground  on  which 
your  verdict  is  to  be  founded.  If  you  think  this  (that  is,  the  wharf  or 
staith,)  is  placed  not  on  a  reasonable  part  of  the  river,  that  it 
does  an  unnecessary  damage  to  *  the  navigation,  or  that  this  [  *  606  ] 
is  not  of  any  public  benefit,  or  that  the  public  benefit  result- 
ing from  it  is  not  equal  to  the  public  inconvenience  arising  from  it, 
then  you  will  find  a  verdict  for  the  crown ;  if  on  these  points  you  are 
of  a  different  opinion,  then  for  the  defendants.''  This  charge  of  SiY 
John  Bayley  was  sustained  in  bank.  The  reasoning  in  support  of 
that  charge  by  that  able  judge,  is  given  more  at  length  than  can  be 
conveniently  inserted  here;  but  it  presents  a  commentary  upon  this 
question  so  lucid,  so  entirely  conclusive,  that  I  cannot  forbear  to  ex- 
tract a  portion  of  it,  as  illustrating,  much  better  than  I  have  power  to 
do,  the  doctrines  for  which  I  contend.  '^  I  submitted,"  says  Sir  John 
Bayley,  (page  594,)  "  to  the  consideration  of  the  jury,  that  if,  by  means 
of  these  staiths,  an  article  of  great  public  use  found  its  way  to  the 
public  at  a  lower  price,  and  in  a  better  state  than  it  otherwise  wouldf 
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I  thought  these  were  circumstances  of  public  benefit,  and  points  they 
might  take  into  their  consideration  upon  that  head ;  and  upon  the  best 
attention  that  I  have  been  able  to  give  the  subject,  I  am  bound  to  say 
I  continue  of  that  opinion.  The  right  of  the  public  upon  the  waters 
of  a  port  or  navigable  river  is  not  confined  to  the  purposes  of  pas- 
sage; trade  and  commerce  are  the  chief  objects,  and  the  right  of 
passage  is  chiefly  subservient  thereto.  Unless  there  are  facilities  for 
loading  and  unloading  of  shipping  and  landing,  much  of  the  public 
benefit  of  a  port  is  lost.  In  the  infancy  of  a  port,  when  it  is  first 
applied  to  the  purposes  of  trade  and  commerce,  unless  the  water  by 
the  shore  be  deep,  the  articles  must  be  shipped  in  shallow  water  from 
the  shore,  and  landed  in  shallow  water  on  the  shore.  Breakage,  and 
pilfering,  and  waste,  besides  the  expense  of  boating,  are  some  of  the 
concomitants  of  such  a  mode.  As  trade  advances,  the  inconve* 
nience  and  mischief  of  this  mode  are  superseded  by  the  erection  of 
wharves  and  quays,  and  what  is  perhaps  an  improved  species  of 
loading  wharf,  a  staith.  But  upon  what  principle  can  the  erection 
of  a  wharf  or  staith  be  supported  ?  It  narrows  the  right  of  passage. 
It  occupies  a  space  where  boats  before  had  navigated.  It  turns  part 
of  the  waterway  into  solid  ground ;  but  it  advances  some  of  the  pur- 
poses of  a  port,  its  trade  and  commerce.  Is  there  any  other  legal 
principle  upon  which  they  can  be  allowed  ?  Make  an  erection  for 
pleasure,  for  whim,  for  caprice,  and  if  it  interfere  in  the  least  degree 
with  the  public  right  of  passage,  it  is  a  nuisance.  Erect  it  for  the 
purposes  of  trade  and  commerce,  and  keep  it  applied  to  the  purposes 
of  trade  and  commerce,  and  subject  to  the  guards  with  which  this 
case  was  presented  to  the  jury,  the  interests  of  commerce  give  it  pro- 
tection, and  it  is  a  justifiable  erection,  and  not  a  nuisance.''  In  ac- 
cordance with  this  doctrine,  has  the  law  been  propounded  by  the  su- 
preme court  of  New  York,  in  the  case  of  The  People  t;. 
[  •  607  ]  •  The  Rensselaer  and  Saratoga  Railroad  Company,  report- 
ed in  the  15th  of  Wendell,  page  113.  That  was  a  prosecu- 
tion against  the  company  for  placing  abutments  and  piers  in  the  bed 
of  the  Hudson  River,  and  erecting  a  bridge  across  it,  being  a  public 
navigable  river.  In  delivering  the  opinion  of  the  court,  the  law  of 
the  case  is  thus  stated  by  Savage,  chief  justice,  pp.  132, 133,  of  the 
volume  above  mentioned.  "  I  think  I  may  safely  say,  that  the  po^^er 
exists  somewhere  to  erect  bridges  over  waters  which  are  navigable, 
if  the  wants  of  society  require  them,  provided  such  bridges  do  not  essen- 
tially injure  the  navigation  of  the  waters  they  cross.  Such  power 
certainly  did  exist  in  the  state  legislatures  before  the  delegation  of 
power  to  the  federal  government  by  the  federal  constitution.  It  is 
not  pretended  that  such  a  power  has  been  delegated  to  the  general 
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govemment,  or  is  conveyed  under  the  power  to  regulate  commerce 
and  navigation;  it  remains  then  in  the  state  legislatures,  or  it  exists 
nowhere.  It  does  exist,  because  it  has  not  been  surrendered  any  fxir- 
ther  than  such  surrender  may  be  qualifiedly  implied,  that  is,  the  power 
to  erect  bridges  over  navigable  streams  must  be  so  far  surrendered 
as  may  be  necessary  for  a  free  navigation  upon  those  streams.  By 
a  free  navigation,  must  not  be  understood  a  navigation  free  from 
such  partial  obstacles  and  impediments  as  the  best  interests  of  socie- 
ty may  render  necessary. 

In  conformity  with  the  doctrines  above  quoted,  and  in  support  of 
the  views  here  contended  for,  I  might  confidently  appeal  to  the  lan- 
guage of  the  judge,  by  whom  the  decision  of  this  court  has  just  been 
announced,  on  another  occasion  most  explicitly  and  emphatically 
declared.  Thus,  in  the  case  of  Palmer  v.  The  Commissioners  of 
Cayuga  county,  3  McL.'s  C.  C.  R.,  which  was  an  application  for 
an  injunction  to  prevent  the  construction  of  a  drawbridge  over  the 
Cayuga  River,  upon  the  ground  that  it  would  obstruct  the  navigation 
of  the  river,  that  judge,  in  refusing  the  application,  announces  the 
following,  as  I  conceive,  unanswerable  conclusions :  "  A  toll,  charged 
for  the  improvement  of  the  navigation,  would  not  be  a  t€Lx  for  the 
use  of  the  river  in' its  natural  state,  but  for  the  increased  commercial 
facilities.  A  drawbridge  across  a  navigable  water  is  not  an  obstruc- 
tion. As  this  would  not  be  a  work  connected  with  the  navigation  of 
the  river,  no  toll,  it  is  supposed,  could  be  charged  for  the  passage  of 
boats.  But  the  obstruction  would  be  only  momentary,  to  raise  the 
draw ;  and  as  such  a  work  may  be  very  important  in  the  general  inter- 
course of  the  community,  no  doubt  is  entertained  as  to  the  power 
of  the  State  to  make  the  bridge.  It  is  one  of  those  general  powers 
possessed  by  a  State,  for  the  public  convenience,  and  may  be  exer- 
cised, provided  it  does  not  infringe  upon  the  federal  powers." 

These  positions  require  no  comment  *  from  me ;  they  [  *  608  ] 
commend  themselves  by  their  obvious  propriety  and  reason- 
ableness. I  would  simply  remark,  in  connection  with  these  positions, 
and  as  warranted  by  them,  that  any  obstruction  by  the  Wheeling 
bridge  is  of  course  contingent  and  not  certain ;  that  even  were  it 
certain,  under  the  present  elevation  of  the  bridge,  this  difficulty  might 
be  prevented  at  a  comparatively  small  expense  and  inconvenience  by 
lowering,  when  necessary,  the  chimneys  of  a  few  steamboats  for  the 
purpose  of  safe  and  speedy  passage ;  that  this  operation,  like  the 
raising  of  a  draw,  would  be  ooly  momentary  ;  and  as,  to  use  the 
language  of  the  judge,  the  Wheeling  bridge  ^  may  be  a  work  of 
great  importance  in  a  general  intercourse,  no  doubt  is  entertained  as 
to  the  power  of  the  State  to  make  the  bridge."  It  will  be  admitted, 
VOL.  XIX.  57 
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I  presume,  that  the  Ohio  can  claim  no  higher  privileges  than  those 
appertaining  to  other  navigable  rivers. 

It  follows,  then,  from  these  adjudications,  not  less  than  from  the 
principles  of  common  sense,  that  the  conclusion,  nuisance  or  no  nui- 
sance, is  dependent  solely  upon  the  character  of  the  act  complained 
of  as  being  noxious  or  beneficial  to  the  public ;  and  that  the  ascer* 
tainment  of  that  character,  where  it  is  doubtful  upon  the  circum- 
stances, or  where  it  is  positively  denied,  is  regularly  an  investigation 
of  fact  to  be  made  and  settled,  except  under  circumstances  of  peculiar 
urgency,  by  the  established  proceeding  of  the  common  law  in  rela- 
tion to  all  questions  of  fact,  a  trial  by  jury.  This  is  the  doctrine  of 
Lord  Hale  in  reference  to  this  very  subject  of  obstructions  in  navi- 
gable waters,  as  quoted  from  his  treatise  De  Portibus,  where  it  is 
said  by  that  venerable  judge :  <'  The  case  of  building  into  the  water 
where  ships  or  vessels  might  formerly  have  ridden,  whether  it  be  nui- 
sance or  not  nuisance,  is  a  question  of  fact"  I  will  not  here  deny, 
nor  is  it  necessary  in  any  view  to  deny,  that  a  court  of  equity  "wfll 
prevent  by  injunction  the  creation  of  a  .private  injury  in  the  nature 
of  a  nuisance,  or  the  continuation  of  such  an  injury  in  a  case  proper 
for  its  jurisdiction.  Thus,  where  an  individual  or  private  person  is 
about  to  perform  an  act,  or  has  performed  an  act  which  is  palpably 
and  notoriously  in  its  character  a  nuisance,  from  which  private  and 
irreparable  injury  wiU  ensue  to  others,  or  has  accrued  to  others,  and 
will  continue,  a  court  of  equity,  upon  the  admitted  or  notorious  char- 
acter of  the  act  from  which  the  private  injury  is  shown  to  proceed, 
and  from  the  irreparable  character  of  that  injury,  will  interpose  by 
injunction  to  relieve  the.  party  injured.  Such  is  the  principle  ruled 
by  Lord  Eldon,  in  the  case  of  The  Attorney-General  v.  Cleaver,  18 
Vesey,  211,  which  was  upon  an  information  by  private  persons  for 
private  injury,  though  in  the  name  of  the  attorney-general ;  and  by 
the  same  judge,  in  the  case  of  Crowder  v.  Tinkler,  in  the 
[  *  609  ]  *  19  Vesey,  617.  Such,  also,  I  understand  to  be  ihe  rule 
laid  down  by  this  court  in  the  case  of  The  City  of  Greorgi> 
town  V.  The  Alexandria  Canal  Company.  These  cases  all  proceed 
upon  the  grounds  of  the  ascertained  character  of  the  act  complained 
of  on  the  one  hand,  and  of  the  private  and  irreparable  nature  of  the 
injury  shown  on  the  other.  This  is  as  far,  it  is  believed,  as  the  courts 
of  equity  have  ever  proceeded.  They  have  never  said  that,  where 
the  act  complained  of  was  dubious  in  its  character,  as  being  a  nui- 
sance, or  otherwise,  and  where  that  fact  was  a  matter  of  contestationi 
they  would  assume  jurisdiction  a  priori^  or  without  sending  the  ques- 
tion of  nuisance  to  be  tried  at  law,  but  have  ruled  the  reverse  of 
this ;  and  in  the  cases  just  quoted  from  Vesey,  Lord  Eldon  declared 
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that  he  would  not  decide  those  cases  until  the  equivocal  or  contested 
fact  was  settled  at  law.  Again,  it  is  ruled  in  the  cases  above  quoted, 
and  in  many  others  which  might  be  adduced,  that,  although  the 
courts  of  equity  wiU,  in  order  to  prevent  irreparable  private  injury, 
interpose  by  way  of  injunction,  that  where  the  abatement  of  a  public 
nuisance  is  the  purpose  in  view,  as  that  is  an  offence  against  the 
government,  the  attorney-general  must  be  a  party  to  any  proceeding 
for  such  a  purpose.  In  this  case,  the  act  complained  of,  if  a  nuisance, 
is  a  public  nuisance,  and  is  so  denominated  upon  the  record,  and  by 
the  decision  of  the  majority.  Its  character,  however,  as  a  nuisance 
in  any  sense  is  denied ;  and  much  testimony  has  been  taken  by  both 
parties  upon  this  contested  question.  The  interests  of  Pennsylvania, 
who  stands  here  in  the  relation  of  a  private  suitor,  and  the  alleged 
injury  to  her  private  interests,  are  the  sole  foundation  on  which  she 
has  sought  here  the  abatement  of  what  she  has  asserted  to  be  a  pub- 
lic nuisance.  And  without  the  participation  of  any  representative 
of  the  sovereignty  either  of  the  State  or  the  federal  government,  with- 
out the  agency  of  the  attorney-general  of  the  State,  or  of  the  United 
States,  without  the  reference  to  a  jury  of  any  of  the  contested  facts 
of  this  case,  this  court,  in  the  professed  exercise  of  original  equity 
jurisdiction,  upon  affidavits,  and  upon  the  opinion  of  a  single  indi- 
vidual, who  has  been,  by  this  court,  constituted  the  arbiter  of  all 
questions  of  public  policy,  of  law,  of  science,  and  of  art,  and  of  the 
competency  and  credibility  of  all  the  testimony  in  the  case,  have  de- 
cided upon  the  act  complained  of  with  reference  to  its  influence  upon 
the  rights  and  powers  both  of  the  United  States  and  of  the  local 
sovereignty ;  upon  the  rights  and  interests  of  the  complainant  in  the 
matter  in  controversy,  and  upon  the  extent  of  the  injury,  if  any,  done 
to  those  interests.  They  have,  upon  the  same  grounds,  and  in  the 
like  absence  of  the  legal  representative  of  either  the  state  or  federal 
sovereignty,  directed  a  great  public  work,  disapproved  by 
neither  of  •those  sovereignties,  and  by  one  of  them  expressly  [  *  610  ] 
authorized  and  approved,  to  be,  in  effect,  demolished. 

I  do  not  deem  it  necessary,  if  it  were  practicable,  to  examine  here, 
in  detail,  the  cumbrous  mass  of  statement  and  speculation  heaped 
together  on  this  record.  Such  a  task  is  not  requisite  in  order  to  test 
the  accuracy  of  the  decision  pronounced  in  this  case,  or  to  sustain 
the  objections  to  which  that  decision  is  believed  to  be  palpably  ob- 
noxious; both  these  objects  appear  to  me  to  be  attained  by  regarding 
the  character  of  the  case  as  described  by  the  plaintiff  herself,  and  the 
nature  and  manner  of  the  proceeding  adopted  by  the  court  as. a 
remedy  for  the  case  so  presented.  I  will  give,  succinctly,  however, 
the  results  to  which,  in  my  view,  the  court  should  have  been  led  by 
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the  facts  of  the  case,  and  to  which  an  industrious  examination,  at 
least,  of  the  testimony  has  conducted  my  mind.  Before  this,  ho^v- 
ever,  I  must  be  permitted  to  point  out  a  striking  inconsistency  be- 
tween the  alleged  ground  of  jurisdiction  in  this  cause,  as  set  forth  in 
the  pleadings,  and  the  conclusion  to  which  the  court  has  been  cairied, 
and  the  reasons  they  have  assigned  for  their  conclusion.  It  will  be 
remembered  that  the  ground  of  jurisdiction  insisted  upon  in  this  case, 
is  the  injury  alleged  to  have  been  done  to  the  State  of  Pennsylvania^ 
as  a  private  suitor,  — her  pecuUar  interest  alone  and  none  other, — 
for  none  other  could  give  jurisdiction  to  this  court  under  the  consti- 
tution ;  yet  nothing  is  more  obvious  than  that  the  whole  argument 
of  the  court  is  founded  upon  the  injury  inflicted  by  the  bridge  upon 
the  owners  of  certain  steam-packets,  and  upon  the  trade  of  Pittsburg. 
Calculations  are  gone  into  at  length,  to  show  what  number  of  pas- 
sengers and  what  amount  of  freight  are  carried  by  these  particular 
packets ;  how  much  they  would  lose  by  being  deprived  of  this  busi- 
ness, or  by  being  subjected  to  the  inconvenience  and  cost  of  lowering 
their  chimneys,  and  how  much  the  business  of  Pittsburg  would  be 
injured  by  the  obstruction  complained  of.  Thus,  the  true  character 
of  this  cause  is  betrayed  in  the  very  argument  and  conclusions  of  the 
court.  The  name  and  alleged  interests  of  Pennsylvania,  as  a  private 
suitor,  are  used  to  draw  to  this  court  jurisdiction  of  this  cause ;  bnt 
no  sooner  is  that  jurisdiction  allowed  in  the  name  of  Pennsylvania, 
than  she,  and  any  peculiar  or  corporate  interests  she  was  said  to  pos- 
sess, are  at  once  lost  sight  of,  and  those  of  the  steamboat  owners, 
and  the  local  interests  of  Pittsburg  alone  are  enforced. 

The  results  above  alluded  to,  are  as  follows :   1.  That  the  conflict- 
ing opinions  of  those  who  have  been  called,  as  men  of  science,  to 

testify  in  this  cause,  establish  nothing  conclusively,  much  less 
[  *  611  ]  ascertain  the  theory  contended  for,  that,  for  purposes  *  of 

economy,  of  rapid  combustion  of  fuel,  or  for  the  generation 
and  escape  of  steam,  an  extraordinary  height  of  chimney  is  necessary; 
but  leave  it  doubtful  whether  the  elongation  of  chimneys  beyond  a 
certain  altitude  is  not  calculated  to  retard  the  escape  of  heated  air 
and  smoke,  and  also  to  cause  inconvenience  and  danger  to  the  boats 
that  carry  them.  2.  That,  amongst  the  practical  men,  consisting  of 
those  who  have  experience  in  constructing  boats,  and  boilers,  and 
other  steamboat. machinery,  and  also  in  commanding  steamboats  on 
the  western  rivers  and  elsewhere,  the  preponderance,  for  several 
reasons  mentioned  by  them,  is  against  the  extraordinary  height  of 
chimneys.  3.  That  the  cost  incident  to  such  a  construction  of  chim- 
neys,  (supposing  this  great  altitude  to  be  advantageous,)  as  to  admit 
of  their  being  lowered,  and  the  delay  and  hazard  of  lowering  them. 
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are  subjects  of  minor  import ;  have  been  greatly  exaggerated  in  the 
statements  of  some  of  the  witnesses,  and  should  not  be  weighed  in 
competition  with  an  important  public  improvement,  itself  a  valuable 
and  necessary  commercial  facility,  and  cannot  convert  such  a  work 
into  a  public  nuisance,  or,  in  any  correct  sense,  an  obstruction  to 
navigation.  4.  That  the  commissioner  erred  in  yielding  to  specula- 
tion and  theory,  rather  than  to  practical  knowledge  and  experience, 
and  to  the  statements  of  witnesses,  in  some  instances,  whose  local 
position  was  calculated,  though  it  may  have  been  honestly  and  un- 
consciously, to  influence  their  feelings  and  their  judgments.  With 
regard  to  the  right  of  the  plaintiff  to  ask  the  abatement  of  the  Wheel- 
ing bridge,  as  a  nuisancfe,  by  any  mode  of  proceeding,  I  will  here 
add  another  remark,  which  has  in  some  degree  been  anticipated  in 
preceding  views  in  this  opinion ;  and  it  is  this :  A  nuisance,  to  exist 
at  all,  and  emphatically  a  public  nuisance,  must  be  an  offence  against 
the  public,  or,  more  properly,  against  the  government  or  sovereignty 
within  whose  jurisdiction  it  is  committed.  In  the  case  before  us, 
that  sovereignty  and  that  jurisdiction  reside  either  in  the  common- 
wealth of  Virginia,  or  in  the  federal  government.  If  in  the  former, 
she  has  expressly  sanctioned  the  act  complained  of;  consequently, 
no  nuisance  has  been  committed  with  respect  to  her.  K  the  sov- 
ereignty and  jurisdiction  be  in  the  United  States,  it  is  a  limited  and 
delegated  sovereignty,  to  be  exerted  in  the  modes  and  to  the  extent 
which  the  delegating  power  has  prescribed.  There  can  be  no  other 
in  the  government  of  the  United  States,  —  none  resulting  from  the 
principles  of  the  common  law,  as  inherent  in  an  original  and  perfect 
sovereignty.  There,  then,  can  be  no  nuisance  with  respect  to  the 
United  States,  except  what  congress  shall,  in  the  exercise  of  some  con- 
stitutional power,  declare  to  be  such;  and  congress  have  not 
declared  an  act  like  that  here  complained  of  to  be  a  *  nui-  [  *  612  ] 
sance.  Upon  the  whole  case,  then,  believing  that  Pennsyl-> 
vania  cannot  maintain  this  suit,  as  a  party,  by  any  just  interpretation 
of  the  2d  section  of  the  3d  article  of  the  constitution,  vesting  this 
court  with  original  jurisdiction ;  believing  that  the  power  which  the 
majority  of  the  court  have  assumed  cannot,  in  this  case,  be  correctly 
derived  to  them  firom  the  competency  of  congress  to  regulate  com- 
merce between  the  several  States ;  believing  that  the  question  of 
nuisance  or  no  nuisance  is  intrinsically  a  question  of  fact,  which, 
when  contested,  ought  to  be  tried  at  law  upon  the  circumstances  of 
each  case,  and  that,  before  the  ascertainment  of  that  fact,  a  court  oi 
equity  cannot  take  cognizance  either  for  enjoining  or  abating  an  act 
alleged,  but  not  proven,  to  be  nuisance ;  seeing  that  the  common- 
wealth  of  Virginia,  within  whose  territory   and   jurisdiction  the 

67* 
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Wheeling  bridge  has  been  erected,  has  authorized  and  approved  the 
erection  of  that  bridge ;  and  the  United  States,  under  the  pretext  of 
whose  authority  this  suit  has  been  instituted,  have  by  no  act  of  theirs 
forbidden  its  erection,  and  do  not  now  claim  to  have  it  abated; — my 
opinion,  upon  the  best  lights  I  have  been  able  to  bring  to  this  case, 
is,  that  the  bill  of  the  complainant  should  be  dismissed.  From  these 
convictions,  and  from  the  sense  I  entertain  of  the  almost  incalculable 
importance  of  the  decision  of  the  majority  of  the  court  in  this  case,  I 
find  myself  constrained  solemnly  to  dissent  from  that  decision. 

Motion  far  another  Reference* 

On  the  above  opinion  being  pronounced",  and  the  two  dissenting 
opinions,  Mr.  Johnson^  of  counsel  for  defendants,  suggested  to  the 
court,  that  the  engineer  of  the  bridge  had  informed  him  that  the 
obstruction  to  the  navigation  of  the  Ohio  might  be  avoided  by 
making  a  draw  in  the  suspension  bridge,  or  in  some  other  manner, 
far  less  expensive  to  the  Bridge  Company,  and  equally  convenient  to 
the  public,  than  by  elevating  the  bridge,  as  required  in  the  opinion. 

On  this  suggestion,  the  court  observed,  that,  as  they  were  desirous 
of  having  the  obstruction  removed  in  a  manner  that  shall  be  most 
convenient  and  least  expensive  to  the  Bridge  Company,  they  re* 
quested  the  counsel  to  file,  in  writing,  his  suggestions,  and  give 
notice  to  the  other  side,  that  both  parties  may  be  heard  in  regard  to 
them. 

In  pursuance  of  the  above  suggestion  from  the  court,  the  counsel 
for  the  Bridge  Company  filed  their  suggestions  in  writing,  and  an 
argument  took  place.  Afterwards,  Mr.  Justice  M'Lean  delivered  the 
following  opinion  of  the  court 

[  •  613  ]  •  Order  of  Reference. 

In  pursuance  of  the  intimation  of  the  court,  the  counsel  for  the 
defendants  filed,  in  writing,  five  plans  for  the  removal  of  the  obstixic- 
tion  to  navigation  occasioned  by  the  bridge.  ' 

1.  To  elevate.it,  as  required  by  the  opinion  of  the  court 

2.  To  remove  the  wooden  bridge  over  the  western  channel  of  the 
river. 

3.  To  remove  the  flooring  of  the  suspension-bridge,  so  that  the 
tallest  chimneys  may  pass  under  the  cables. 

4.  To  construct  a  draw  in  the  wooden  bridge  ov^r  the  western 
channel. 

5.  To  make  a  draw  in  the  suspension-bridge. 

It  is  objected  by  the  complainant's  counsel,  that,  after  a  case  bas 
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oeen  argued  upon  the  evidence,  and  the  opinion  of  the  court  pro- 
nounced, it  is  not  within  any  known  rules  of  chancery  proceeding  to 
hear  additional  evidence,  with  the  view  of  modifying,  in  any  respect, 
the  decree.  That  some  of  the  plans  now  proposed  were  not  em*- 
braced  by  the  pleadings  or  evidence  in  the  case,  and  that  the  effect 
must  be  to  open  the  case  for  additional  evidence  and  a  new  argu- 
ment. 

The  bill  alleged  the  bridge  to  be  an  obstruction  to  the  navigation 
of  the  Ohio,  and  prayed  that  it  might  be  abated  as  a  nuisance.  The 
answer  denied  that  it  was  an  obstruction  to  navigation. 

The  commissioner  was  directed  to  inqtiire,  '^  if  an  obstruction  h6 
made  to  appear,  what  change  or  alteration  in  the  construction  and 
existing  condition  of  the  said  bridge,  if  any,  can  be  made,  consistent 
with  the  continuance  of  the  same  across  said  river,  that  will  removd 
the  obstraction  to  the  firee  navigation." 

In  the  opinion  of  the  court,  the  bridge  is  an  obstruction  to  the 
navigation  of  the  river,  and  they  held,  that  an  elevation  of  it  one 
hundred  and  eleven  feet  from  low-water  mark,  the  width  of  three 
hundred  feet  across  the  channel  of  the  river,  would  remove  the  ob- 
straction. Except  the  elevation  of  the  bridge,  no  mode  was  pro- 
posed by  the  commissioner,  for  the  removal  of  the  obstruction.  His 
instructions  limited  him  to  a  '*  change  or  alteration  in  the  bridge," 
which  should  effectuate  that  object.  Several  of  the  plans  now  pro- 
posed, were  not  within  the  scope  of  his  inquiry,  and  of  course  were 
not  embraced  by  his  report. 

In  giving  relief,  the  court  are  not  bound  to  abate  the  nuisance,  as 
prayed  for  in  the  bill,  nor  to  adopt  the  report  of  the  commissioner, 
if  the  obstruction  can  be  removed  and  the  public  right  maintained 
with  less  expense  to  the  bridge  company.  This  is  a  matter  within 
the  judgment  of  the  court,  and  does  not  necessarily  constitute  a  part 
of  the  pleadings. 

*  It  is  suggested  that  the  elevation  of  the  bridge,  as  re-  [  *  614  ] 
quired  in  the  opinion  of  the  court,  must  result  in  its  abate- 
ment, as  the  stockholders  have  not  the  pecuniary  means  of  elevating 
it  Whatever  may  be  the  consequences  to  the  stockholders,  a  great 
l^ablic  right  cannot  be  made  subservient  to  their  interests.  Subject 
to  that  right,  the  court  will  regard  and  protect  their  interests. 

The  second  plan,  which  proposed  to  remove  the  bridge  over  the 
western  channel  of  the  river,  we  shall  refer  to  the  engineer  who  acted 
under  the  commissioner,  and  who  is  familiar  with  all  the  facts,  and 
having  his  surveys  before  him,  can  give  promptiy  to  the  court  thd 
information  they  desire. 

To  remove  the  flooring  of  the  bridge,  as  proposed  in  the  third 
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plan,  leaving  the  cables  in  their  present  position,  seems  to  have  no 
other  practical  result  than  the  sale  of  the  cables. 

The  third  and  fourth  plans  propose  to  construct  a  draw  for  the 
passage  of  boats,  in  the  suspension,  or  the  western  bridge. 

Draws  are  common  in  bridges  across  arms  of  the  sea  where  the 
tide  ebbs  and  flows,  for  the  passage  of  sea  vessels,  and  also  in 
bridges  over  rivers  with  a  sluggish  current ;  but  we  entertain  great 
doubts  whether  a  draw  in  either  of  the  bridges,  as  proposed,  can  be 
constructed  so  as  to  afford  <^  a  convenient  and  safe  passage  "  for  the 
steamboats  that  ply  upon  the  Ohio.  Some  of  them  are  about  two 
hundred  and  fifty  feet  long,  and  from  fifty  to  sixty  feet  in  width* 
The  current  in  the  Ohio,  at  high  water,  is  from  five  to  six  miles  an 
hour.  A  steamboat,  to  be  under  the  command  of  the  helm,  must 
have  a  pressure  of  steam,  which,  with  the  current,  would  give  it  a 
considerable  velocity  in  passing  the  draw,  and  any  deviation  firom 
the  direct  line  by  the  wind,  the  eddies  and  currents  of  the  river,  in 
high  water,  might  throw  the  boat  against  the  bridge  on  either  side. 
This  might  be  fatal  to  the  boat  and  to  the  lives  of  its  passengers ;  and 
the  danger  would  be  greatly  increased  by  attempting  to  passthe  draw 
at  night,  especially  when  the  weather  is  unfavorable  to  navigation. 

Jonathan  Knight,  an  engineer,  called  by  the  defendants,  before  the 
commissioner,  said :  "  My  opinion  is,  decidedly,  it  would  be  better  to 
pass  under  (the  bridge)  by  lowering  chimneys,  than  to  have  a  draw; 
that  it  would  be  less  dangerous  and  take  less  time."  And  he  furth^ 
states,  "  where  there  is  a  draw,  the  space  is  necessarily  contracted, 
and  it  might  strike  on  the  one  side  or  the  other,  or  the  wind  might  be 
adverse." 

The  report  of  the  commissioner  contains  a  report  of  Charles  Ellet, 
^  on  a  railway  suspension  bridge  across  the  Connecticut  (River)  at 
Middletowu,"  in  which  he  says,  "the  flooring  (of  the  bridge)  is  to  be 
placed  one  hundred  and  forty  feet  above  the  river,  and  the  naviga- 
tion left  entirely  unobstructed."  And  he  recommends  "  a 
[  •  615  ]  high  level  to  avoid  "  "  the  injury  to  the  public  consequent  *  on 
delays  at  the  draw."  In  the  same  report  he  observes :  "  No 
party  would  now  be  so  idle  as  to  ask  to  place  a  drawbridge  across 
the  Ohio  or  Mississippi ;  no  law  could  be  obtained  for  such  an  ob- 
struction, and  nothing  is  hazarded  by  the  assertion  that  such  a 
nuisance  would  be  immediately  overthrown,  if  placed  there  under  the 
color  of  any  law.  The  bridges  that  are  established  on  those  streams, 
must  be  placed  high  enough  to  dear  the  steamboats,  and  must  leave 
the  channel  open." 

We  shall  direct  the  decree  drawn  up  in  pursuance  of  the  opinion 
of  the  court,  which  affords  to  the  stockholders  of  the  bridge  the  alter* 
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native  of  elevating  it,  and  thereby  removing  the  obstruction  to  the 
navigation  of  the  river,  to  be  filed  but  not  recorded,  until  the  engineer 
or  the  commissioner  shall  report  upon  the  second,  third,  fourth,  and 
fifth  plans  proposed  by  defendants'  counsel  Notwithstanding  the 
above  intimations  in  regard  to  a  draw,  we  are  desirous  of  having  the 
report  of  a  practical  and  scientific  engineer  on  that  subject,  as  well 
as  in  relation  to  the  other  plans. 

It  is  therefore  ordered,  that  the  clerk  of  this  court  transmit  to 
William  J.  Mc  Alpine,  Esquire,  a  copy  of  this  opinion,  with  a  request 
that  he  make  a  report  to  this  court,  on  or  before  the  second  Monday 
of  May  next, — 

1.  Whether  a  draw  can  be  constructed  in  the  suspension  bridge, 
that  shall  afford  a  safe  and  convenient  passage  for  the  largest  class 
of  steamboats  which  ply  to  Pittsburg,  having  chimneys  eighty  feet 
high,  at  a  depth  of  water  thirty  feet  firom  the  ground ;  and,  if  such  a 
draw  be  practicable,  that  he  give  a  particular  description  in  what 
manner  and  of  what  dimensions  it  must  be  constructed. 

2.  Whether  such  a  draw  may  be  constructed  in  the  wooden  bridge 
over  the  western  channel  of  the  river. 

3.  Whether  the  removal  of  the  western  bridge  will  open  an  unob- 
structed channel  for  the  packets  which  now  pass  Wheeling,  having 
chimneys  eighty  feet  high,  at  all  times  when  they  shall  not  be  able  to 
pass  under  the  suspension  bridge. 

4.  Whether  the  removal  of  the  flooring  of  the  bridge,  as  proposed, 
will  enable  packets  to  pass  having  chimneys  eighty  feet  high. 

In  obedience  to  this  order  of  the  court,  Mr.  McAlpine  filed  the 
foUowing  report 

To  the  honorable  Roger  B.  Taney,  chief  justice;  John  M'Lean, 
James  M.  Wayne,  John  Catron,  John  McKinley,  Peter  V.  Daniel, 
Samuel  Nelson,  Robert  C.  Grier,  and  Benjamin  R.  Curtis,  asso- 
ciate justices  of  the  supreme  court  of  the  United  States. 

In  pursuance  of  the  order  of  the  supreme  court  of  the 
•  United  States,  dated  the  first  day  of  March,  1852,  a  copy  [  •  616  ] 
of  which  has  been  furnished  by  the  clerk  of  the  said  court, 
dated  the  third  day  of  March,  1852, 1,  William  J.  McAlpine,  do  make 
the  following  report  on  the  several  matters  directed  in  the  said  order, 
as  follows:  — 

1.  Whether  a  draw  can  be  constructed  in  the  suspension  bridge 
that  shall  afford  a  safe  and  convenient  passage  for  the  largest  class 
of  steamboats  which  ply  to  Pittsburg,  having  chimneys  eighty  feet 
high,  at  a  depth  of  water  thirty  feet  firom  the  ground ;  and  if  such  a 
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draw  be  practicable,  that  be  give  a  particalar  description  in  what 
manner,  and  of  what  dimensions,  it  must  be  constructed. 

2.  Whether  such  a  draw  may  be  constructed  in  the  wooden  bridge 
over  the  western  channel  of  the  river. 

3.  Whether  the  removal  of  the  western  bridge  will  open  an  unob- 
structed channel  for  the  packets  which  now  pass  Wheeling,  having 
chimneys  eighty  feet  high,  at  all  times,  when  they  shall  not  be  able 
to  pass  under  the  suspension  bridge. 

4.  Whether  the  removal  of  the  flooring  of  the  bridge,  as  proposed, 
will  enable  packets  to  pass  having  chinmeys  eighty  feet  high. 

The  largest  class  of  steamboats  which  ply  to  Pittsburg  are  the 
daily  packets,  which  are  £rom  fifty-four  to  fifty-eight  feet  in  width, 
and  from  two  hundred  and  fifteen  to  two  hundred  and  sixty-four  feet 
in  length. 

In  a  direct  channel,  with  a  moderate  current,  and  in  favorable 
weather,  a  draw  of  one  hundred  feet  in  width  would,  with  skilful 
navigation,  be  sufficient  for  the  safe  and  convenient  passage  of  such 
vessels. 

In  the  high  stages  of  water  in  the  Ohio  Bdver  at  Wheeling,  the 
velocity  of  the  current  is  from  five  to  six  miles  an  hour.  A  steam- 
boat, in  passing  down  the  river,  must  have  an  additional  velocity  to 
keep  her  under  the  command  of  the  helm,  so  that  she  must  pass  the 
draw  with  a  velocity  of  from  eight  to  ten  miles  per  hour;  and  this 
speed  would  be  less  than  the  ordinary  velocity  of  the  vessel  in  other 
parts  of  the  river. 

In  stormy  weather,  with  the  wind  blowing  across  the  current  of 
the  river,  it  would  be  difficult  for  a  steamboat,  of  the  size  above 
stated,  to  pass  without  considerably  more  allowance  than  would  be 
provided  for  in  a  draw  of  one  hundred  feet  in  width. 

At  such  times,  the  danger  of  passing  the  draw  at  night  would  be 
much  increased,  and  it  would  be  necessary  to  maintain  lights  on 
each  side  of  the  draw  to  guide  the  pilots  in  the  proper  direction  to 
pass  it. 

Under  the  ordinary  circumstances  of  high  water,  a  draw  of  at  least 
one  hundred  and  fifty  feet  in  width  would  be  necessary, 
[  *  617  ]  *  and' one  of  two  hundred  feet  in  width  to  pass  at  night  with 
safety. 

In  dark,  stormy  nights,  and  with  a  rapid  current  in  the  river,  the 
hazard  of  a  passage  would  be  so  great  that  vessels  would  probably 
be  laid  by,  rather  than  risk  the  dangers  of  the  passage  of  a  draw  of 
less  tiian  three  hundred  feet  in  width. 

From. the  accompanying  drawing  of  the  present  suspension  bridge 
at  Wheeling,  it  will  be  seen  that  a  draw  cannot  be  placed  in  the 
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eastern  end  of  the  bridge  whidi  will  give  a  clear  passage  way, 
beneath  the  cables,  for  steamboats  having  chimneys  eighty  feet  higb| 
at  a  depth  of  water  thirty  feet  above  the  gromid,  of  one  hundred  feet 
in  width. 

At  the  western  end  of  the  bridge,  adjoining  the  western  abutment, 
a  draw  may  be  placed,  which  will  give  a  passage  for  such  vessels  in 
a  thirty  feet  stage  of  water,  of  nearly  one  hundred  feet  in  width. 

In  reply,  therefore,  to  the  first  question  of  the  court,  I  have  to  state 
that  a  draw  of  sufficient  width  for  the  safe  and  convenient  passage 
of  steamboats  of  the  dimensions  stated,  cannot  be  constructed  in  the 
present  bridge. 

In  a  five  feet  stage  of  water^  such  a  vessel  would  have  a  space  of 
ninety-six  feet  in  width,  adjoining  the  eastern  shore,  to  pass  beneath 
the  flooring  of  the  present  bridge,  and  in  a  six  feet  stage  a  width  of 
one  hundred  and  twelve  feet. 

At  any  stage  of  water  higher  than  six  feet,  the  width  of  passage 
would  be  reduced  in  consequence  of  the  steep  inclination  of  the 
eastern  bank  of  the  river. 

In  a  five  feet  stage  of  water,  vessels  drawing  four  feet  would  strike 
the  bed  of  the  river  on  the  western  shore,  at  a  point  eight  hundred 
and  eighty  feet  from  the  face  of  the  eastern  abutment. 

A  steamboat  with  a  chimney  eighty  feet  high  would,  (allowing 
two  feet  for  clearance,)  on  a  five  feet  stage  of  water,  in  extremely 
warm  weather,  clear  the  cable  at  a  point  six  hundred  and  seventy- 
one  feet  from  the  face  of  the  eastern  abutment,  which  leaves  a  dear 
passage  way  of  two  hundred  and  nine  feet  in  width. 

In  a  six  feet  stage  of  water,  the  vessel  would  strike  the  bed  of  the 
river  at  nine  hundred  feet,  and  the  chinmey  would  clear  at  six  hun- 
dred and  eighty-five  feet ;  which  leaves  a  dear  passage  of  two  hun- 
dred and  fifteen  feet  in  width. 

In  a  seven  feet  stage  of  water,  the  vessd  would  strike  the  bed  at 
nine  hundred  and  eighteen  feet,  and  the  chimney  would  dear  at  six 
hundred  and  ninety-seven  feet,  leaving  a  passageway  of  two  hundred 
and  twenty-one  feet  in  width. 

In  an  eight  feet  stage  of  water,  the  vessel  would  strike  the 
•  bed  of  the  river  at  nine  hundred  and  twenty-two  feet,  and  [  *  618  ] 
the  chimney  would  clear  at  seven  hundred  and  nine  feet, 
leaving  a  passage  of  two  hundred  and  thirteen  feet. 

In  a  nine  feet  stage  of  water,  the  vessd  would  strike  the  bed  of 
the  river  at  nine  hundred  and  twenty-six  feet,  and  the  chimney  would 
dear  at  seven  hundred  and  nineteen  feet,  leaving  a  passage  of  two 
hundred  and  seven  feet 

In  a  ten  feet  stage  of  water,  the  vessd  would  strike  the  bed  of  the 
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river  at  nine  hundred  and  thiriy  feet,  and  the  chimney  would  clear 
at  seven  hundred  and  twenty-nine  feet,  leaving  a  passage  of  two 
hundred  and.  one  feet. 

In  an  eleven  feet  stage  of  water,  the  vessel  would  strike  the  bed  of 
the  river  at  nine  hundred  and  thiriy-four  feet,  and  the  chimney  would 
clear  at  seven  hundred  and  thirty-nine  feet,  leaving  a  passage  of  one 
hundred  and  ninety-five  feet. 

In  a  twelve  feet  stage  of  water,  the  vessel  woidd  strike  the  bed  of 
tiie  river  at  nine  hundred  and  thirty-eight  feet,  and  the  chimney  would 
dear  at  seven  hundred  and  forty-nine  feet,  leaving  a  passage  of  one 
hundred  and  eighty-nine  feet. 

In  a  thirteen  feet  stage  of  water,  the  vessel  would  strike  the  bed 
of  the  river  at  nine  hundred  and  forty-two  feet,  and  the  chimney 
would  clear  at  seven  hundred  and  fifty-nine  feet,  leaving  a  passage 
of  one  hundred  and  eighty-three  feet. 

From  the  accompanying  chart,  it  will  be  seen  that  the  shoal  which 
makes  into  the  river  from  the  west  shore  above  the  bridge,  would 
render  it  difficult  for  a  vessel  to  enter  the  draw  on  a  six  feet  stage 
of  water,  unless  its  eastern  end  were  located  at  least  three  hundred 
feet  from  the  western  abutment,  and  then  the  passage  way  under  the 
bridge,  clear  of  the  bottom  of  the  river  and  cable,  would  be  two 
hundred  and  fifteen  feet  in  width. 

It  is  necessary  that  the  draw  should  be  arranged  for  this  stage  of 
water,  because  a  vessel  could  not  then  pass  under  the  flooring  of  the 
eastern  end  of  the  bridge,  with  a  sufficient  width  of  clear  space. 

For  each  foot  that  the  water  rises,  the  passage  way  is  thrown 
about  ten  feet  to  the  west,  and  its  width  is  diminished  about  six  feel 

In  an  eighteen  feet  stage  of  water,  *the  chimney  would  clear  the 
cables  at  a  point  seven  hundred  and  eighty-three  feet  from  the  face 
of  the  eastern  abutment,  which  would  leave  a  clear  space  of  one 
hundred  and  ninety-three  feet  in  width. 

In  a  thirty  feet  stage,  the  chimney  would  clear  at  eight  hundred 
and  sixty-six  feet,  leaving  a  space  of  one  hundred  and  ten  feet. 

The  draw  would,  therefore,  require  to  be  made  at  least  three  hun- 
dred feet  long,  from  the  face  of  the  western  abutment,  to 
[  *  619  ]  *  allow  the  passage  of  steamboats  of  the  dimensions  stated, 
in  the  several  stages  of  water,  from  six  to  thirty  feet  in 
depth. 

It  is,  in  my  opinion,  impracticable  to  construct  so  large  a  draw  in 
a  suspension  bridge,  because,  from  its  flexible  character,  and  the  con- 
stant change  of  position  of  its  cables,  which  would  be  caused  by  the 
movement  of  a  mass  of  so  great  weight  as  the  draw,  it  would  not 
admit  of  the  adaptation  of  machinery  for  its  movement 
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A  draw  of  this  length  might  be  constructed  in  the  Wheeling  sus- 
pension bridge,  by  erecting  a  pier  in  the  river  at  the  eastern  end  of 
the  draw,  and  carrying  the  cables  over  the  top  of  it,  in  the  manner 
suggested  by  Colonel  Long,  in  his  testimony  before  the  commissioner, 
and  suspending  the  draw  from  a  strong  permanent  bridge,  elevated 
on  the  top  of  the  new  pier  and  abutment  of  the  present  bridge,  similar 
to  the  tubular  bridges  recently  constructed  across  the  Conway  and 
Menai  Straits,  in  Great  Britain.  The  cost  of  constructing  such  a 
draw,  and  of  the  necessary  alterations  of  the  bridge,  would  exceed 
the  cost  of  elevating  it  to  the  height  stated  in  the  order  of  the 
court 

The  inconvenience  of  the  approach  to  a  draw  placed  in  this  posi* 
tion,  and  the  uncertainty  of  its  successful  operation  and  maintenance 
under  all  circumstances  of  weather,  exposed  to  winds,  and  with  Its 
machinery  liable  to  be  deranged  by  £rost,  or  by  the  accidental  en- 
counter with  passing  vessels,  render  the  utility  of  the  plan,  in  my 
opinion,  so  doubtful,  that  any  further  detail  of  its  arrangement  is 
deemed  unnecessary. 

A  draw  can  be  constructed  in  the  wooden  bridge  over  the  western 
channel  of  the  river,  which  will,  under  ordinary  circumstances,  offer  a 
safe  and  convenient  passage  for  the  largest  class  of  steamboats  which 
ply  to  Pittsburg.  This  bridge  consists  of  three  spans,  each  of  200 
feet  in  length.  A  drawing  is  herewith  sent,  which  exhibits  a  plan 
of  a  draw  placed  in  the  centre  span  of  the  bridge,  which  opens  a  dear 
space  of  200  feet 

The  plan  of  this  draw  is  similar  to  one  which  has  been  constructed 
on  the  London  and  Brighton  Railroad,  which  has  a  single  draw, 
moving  in  one  direction,  of  sixty-six  feet  in  length. 

The  plan  proposed  for  the  Wheeling  bridge  is  in  two  parts,  open- 
ing in  the  centre,  and  moving  back  on  the  floor  of  the  present  bridge. 
Each  draw  will  open  100  feet,  (being  thirty-four  feet  more  than  ihe 
single  draw  above  mentioned,)  and  making  the  whole  opening  200 
feet,  equal  to  the  space  between  the  centre  piers. 

The  plan  proposed  will  require  the  removal  of  the  roof,  and  the 
centre  trusses  of  the  end  spans  of  the  present  bridge,  to  allow  the 
draws  to  move  back  on  the  floors.  The  draws  to  be 
*  timber;  truss  frames,  each  200  feet  long,  the  ends  sup-  [  *  620  ] 
ported  by  timber  suspenders  from  the  top  of  a  weU-braced 
centre  frame ;  the  land  ends  of  the  draws  to  be  loaded  sufljciently  to 
balance  the  projecting  portion  of  the  same.  When  the  draws  are 
closed,  the  ends  are  to  be  secured  together  with  iron  pins  passing 
through  iron  straps,  and  the  land  ends  fastened  to  the  end  spans  of 
the  permanent  bridge  in  a  similar  manner.    When  the  bridge  is  thus 
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dosed  and  secured,  it  will  fonn  a  perfect  suspension  bridge  of  200 
feet  span. 

The  draws  will  be  moved  on  wheels  moving  on  iron  rails,  laid  on 
the  floor  of  the  end  spans,  which  will  require  to  be  strengthened  by 
additional  timbers.  The  trusses  should  also  be  strengthened  witii 
arch  ribs  and  timbers  to  support  the  additional  weight  of  the  draws. 

The  draws  to  be  moved  by  gearing  placed  in  the  piers,  working 
into  a  rack  on  the  underside  of  the  drawbridge  frame ;  the  gearings 
moved  by  a  capstan  placed  on  the  side  of  the  bridge  over  the  piers. 
The  capstan  may  be  woriked  by  man  or  horse  power. 

The  floor  of  the  draw  will  be  two  and  a  half  feet  above  the  floor 
of  the  permanent  bridge,  which  may  be  overcome  by  a  light  platform, 
attached  to  the  end  of  the  draw,  that  would  move  with  the  draw 
when  opening  or  closing. 

The  cost  of  removing  the  centre  span  of  the  permanent  bridge, 
strengthening  the  side  or  end  spans,  and  constructing  the  draw- 
bridge, is  estimated  at  thirty-three  thousand  and  twenty-three  dollars 
and  sixty  cents,  ( $33,023.60.) 

It  is  proper  that  I  should  state  Ihat  there  would  be  some  difficulty 
experienced  in  the  opening  of  this,  or  any  other  practicable  draw, 
during  very  strong  gales  of  wind,  and  at  such  times  some  delays 
would  unavoidably  occur  in  the  passage  of  vessels. 

The  present  bridge  over  the  western  channel  would  not  admit  of 
the  construction  of  a  draw  of  more  than  200  feet  in  width,  without 
the  expenditure  of  a  sum  nearly  as  great  as  that  required  for  the  con- 
struction of  a  new  bridge. 

A  draw  of  300  feet  in  width  may  be  constructed,  either  in  the  pre9- 
ent  bridge,  or  in  a  new  bridge  over  the  western  channel,  in  the  same 
manner  as  before  stated,  at  the  western  end  of  the  suspension  bridge. 

The  expense  of  the  construction  of  such  a  draw  would  exceed  the 
cost  of  elevating  the  suspension  bridge  to  the  height  stated  in  the 
order  of  the  court,  and  there  would  be  the  same  difficulties  in  ope- 
rating and  maintaining  it  as  have  been  before  stated. 

In  my  opinion,  no  draw  can  be  constructed  in  either  of  the  bridges 

at  Wheeling,  which  would  produce  no  delay,  and  present 

[  *  621  ]  *  no  obstruction  to  the  safe  and  convenient  passage,  at  aU 

times,  of  the  largest  class  of  steamboats  which  navigate  the 

Ohio  River  at  Wheeling. 

In  reply  to  the  third  question  of  the  court,  I  have  to  state,  that  the 
removal  of  the  western  bridge  will  open  an  unobstructed  channel  for 
the  packets  which  now  pass  Wheeling,  when  the  water  is  six  feet 
deep  on  the  Wheeling  bar. 

It  has  been  previously  stated  that  steamboats,  witii  chinmeys  dghty 


DECEMBER  TERM,  1851.  687 

State  of  PemuylTania  v.  The  Wheeling  &c.  Bridge  Co.    13  H. 

feet  high,  will  have  a  passage-way  under  the  flooring  of  the  suspen- 
sion bridge  of  ninety-six  feet  in  width  in  a  five  feet  stage  of  water, 
8tnd  of  112  feet  in  a  six  feet  stage. 

By  removing  the  obstructions  in  the  western  channel,  which  are 
now  caused  by  a  bar  at  the  north  end  of  Zane's  Island,  an  unob- 
structed channel  can  be  obtained  for  such  vessels  at  all  times  when 
they  cannot  pass  under  the  suspension  bridge. 

A  chart  is  herewith  sent,  which  exhibits  the  obstructions  of  the 
western  channel. 

In  reply  to  the  fourth  question  of  the  court,,  it  is  proper  to  state, 
that  from  the  preceding  report  it  will  be  seen  that  the  removal  of  the 
flooring  of  the  suspension  bridge  will  enable  packets  to  pass  under 
the  cables,  having  chimneys  eighty  feet  high,  the  clear  width  of  the 
passage  being,  as  before  stated,  from  110  to  221  feet  in  width,  de* 
pending  upon  the  stage  of  water  in  the  river. 

The  naked  cables  would  afford  no  guide  to  direct  the  passage  of 
vessels  to  the  point  at  which  the  chimneys  would  clear  the  cables  on 
the  one  side,  and  not  strike  the  bottom  of  the  river  on  the  other  side. 

It  would  be  necessary  to  suspend  lights  on  the  cables  during  the 
night  to  indicate  the  passage. 

In  high  stages  of  the  water,  and  during  the  night,  the  passage  of 
vessels  of  the  size  stated  would  be  attended  with  difficulty  and  dan* 
ger,  in  consequence  of  the  narrowness  of  the  space,  and  of  its  being 
out  of  the  main  channel  of  the  river.     Respectfully  submitted, 

William  J.  MoAlpinb. 

AJbanpy  May  8, 1852. 

This  report  was  made  the  subject  of  anotiier  argument,  in  conse* 
quence  of  exceptions  to  it  being  filed  by  CampbeU^  the  attorney  gen- 
eral of  Pennsylvania,  and  Stanton^  also  of  counsel  for  the  complainant. 
The  report  of  the  case  has  already  been  extended  to  such  an  unusual 
length,  that  the  reporter  cannot  find  room  to  notice  the  arguments 
of  the  respective  counsel  upon  the  exceptions. 

*  AFLean,  J.,  delivered  the  opinion  of  the  court  [  *  622  ] 

The  plans  lately  proposed,  through  defendants  counsel, 
to  obviate  the  obstructions  to  the  navigation  of  the  Ohio  River,  by 
reason  of  the  Wheeling  bridge,  complained  of  by  the  plaintiff,  having 
been  referred  to  William  J.  McAlpine,  Esquire,  civil  engineer,  he 
reports: — 

That  a  draw  cannot  be  made  in  the  suspension  bridge  which  shall 
afford  a  safe  and  convenient  passage  for  the  largest  class  of  steam- 
boats, which  ply  from  Pittsburg,  having  chimneys  eighty  feet  high, 
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on  a  depth  of  water  thirty  feet  from  the  ground.  And  he  reports  that 
a  draw  can  be  constructed  in  the  wooden  bridge  over  the  western 
channel  of  the  river,  which  will,  under  ordinary  circumstances,  offer 
a  safe  and  convenient  passage  for  such  boats. 

That  bridge,  he  states,  consists  of  three  spans,  each  of  200  feet  in 
length ;  and  he  proposes  that  the  draw  shall  be  placed  in  the  centre 
span  of  the  bridge,  which  will  open  a  clear  space  of  200  feet.  He 
also  reports,  in  answer  to  the  third  question  of  the  court,  "  that  the 
removal  of  the  western  bridge  will  open  an  obstructed  channel  for 
the  packets  which  now  pass  Wheeling,  when  the  water  is  six  feet 
deep  on  the  Wheeling  bar." 

On  this  report  the  parties  have  been  heard. 

The  counsel  for  the  defendants  complain  that  no  notice  was  given 
to  them,  of  the  late  action  of  the  engineer.  A  notice  was  unneces- 
sary. The  proposed  plans  were  submitted  by  the  defendants,  and 
they  were  referred  to  the  engineer,  who  acted  under  the  commis- 
sioner ;  and  who,  having  made  the  surveys  and  reports,  was  in  pos- 
session of  all  the  evidence  necessary  to  give  the  required  information 
to  the  court.  He  had  only  to  look  into  his  own  work  for  the  data  to 
make  the  additional  report  in  regard  to  both  bridges  and  the  two 
channels  of  the  river,  over  which  they  have  been  constructed.  His 
opinion  as  to  a  draw  and  the  other  matters  referred  to  him,  were 
strictly  within  the  line  of  his  profession.  No  act  done  under  the  late 
reference  was  open  for  investigation  by  proof,  or  subject  to  be  influ- 
.  enced  by  argument.  The  presence  of  the  parties  by  their  counsel 
was  neither  necessary  nor  desirable,  and  notice  to  the  defendant  wa9 
not,  therefore,  required  to  be  given. 

By  the  reference,  the  court  did  not  intend  to  make  the  opinion  of 
the  engineer  the  immediate  basis  of  a  final  decree.  They  were  de- 
sirous of  ascertaining  all  the  facts  which  could  have  a  bearing  in  the 
decision  of  the  case.  They  were  fiilly  impressed  with  its  high  im- 
portance to  the  public  and  to  the  defendants.  And,  whilst  a  high 
sense  of  duty  required  them  to  maintain  the  public  right,  they  were 
solicitous,  as  expressed  in  their  former  opinion,  to  do  so,  with  the 

least  possible  expense  to  the  defendants. 
[  *  623  ]  *  In  their  former  opinion  nothing  was  said,  from  which  an 
inference  could  be  drawn,  that  the  right  of  crossing  the  Ohio 
River  by  bridges,  was  incompatible  with  its  navigation.  Had  this 
bridge  been  constructed,  in  the  language  of  its  charter,  so  ^<  as  not  to 
obstruct  the  navigation  of  the  Ohio  in  the  usual  manner,  by  steam- 
boats and  other  crafts,  as  are  now  commonly  accustomed  to  navigate 
the  same,  when  the  river  shall  be  as  high  as  the  highest  floods  herein- 
before known,"  this  suit  could  never  have  been  instituted.     The  char- 
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ter  was  granted  in  1847,  long  aft^  the  great  floods  in  1882,  and  in 
subsequent  years. 

The  right  of  navigating  the  Ohio  River,  or  any  other  river  in  our 
country,  does  not  necessarily  conflict  with  the  right  of  bridging  it 
But  these  rights  can  only  be  maintained  when  they  are  so  exercised 
as  not  to  be  incompatible  with  each  other.  It  is  in  their  improper 
exercise,  and  not  in  their  nature,  that  any  incompatibility  exists. 

We  can  derive  but  litfle  instruction  on  this  subject,  from  European 
experience  and  practice.  The  rivers  on  that  continent  are  generally 
diminutive,  and  of  no  very  great  length.  They  do  not  compare  with 
the  great  rivers  of  the  west.  The  bridges  on  the  Rhine  are  numerous, 
and  most,  if  not  all  of  them,  have  draws,  through  which  boats  are 
continually  passing.  But  their  boats  are  small,  with  low  and  light 
chimneys,  and  some,  if  not  many  of  the  bridges,  rest  upon  the  surface 
of  the  water.  A  boat  of  two  hundred  and  ninety-five  feet  in  length, 
as  The  Pittsburg,  it  is  believed,  is  not  to  be  found  engaged  in  inland 
river  navigation  in  Europe. 

The  report  now  before  us,  in  its  outlines,  is  not  objected  to  by  the 
defendants.  On  the  contrary,  they  ask  the  court  to  sanction  it,  leav- 
ing open  its  details.  In  their  former  opinion,  after  stating  the  eleva- 
tion which  must  be  given  to  the  suspension  bridge  to  remove  the 
obstruction,  the  court  say :  <'  If  this,  or  some  other  plan,  shall  not  be 
adopted,  which  shall  relieve  the  navigation  from  obstruction,  on  or 
before  the  first  day  of  February  next,  the  bridge  must  be  abated.'^ 
It  was  supposed  that  some  plan  might  be  suggested  to  remove  the 
obstruction,  at  less  expense  than  the  elevation  or  abatement  of  the 
bridge.  The  court  had  before  them  only  the  general  plan  for  relief 
reported  by  the  commissioner.  Under  such  circumstances,  they  felt 
themselves  bound  to  receive  and  refer  the  propositions  submitted  by 
the  defendants'  counsel.  The  affirmative  action  on  these  propositions 
belong  to  the  defendants ;  and  also  the  eventual  responsibility. 

The  court  think  that  the  report  of  the  engineer,  in  its  general  as- 
pect, without  examining  its  details,  afibrds  such  probability  of  success 
as  to  entitie  the  defendants  to  the  proposed  experiment 
*  We  look  to  the  desired  results,  and  not  to  the  practicability  [  *  624  ] 
and  efficiency  of  the  plan.     Of  these  the  defendants  must 
judge.     They  have  the  means  of  ascertaining,  with  the  utmost  accu 
racy,  whether  a  channel  can  be  opened,  in  the  western  branch  of  the 
river,  so  as  to  afibrd  a  safe  and  an  unobstructed  navigation  for  the 
largest  class  of  boats,  having  chimneys  eighty  feet  high,  when  they 
cannot  pass  under  the  suspension  bridge.     This  is  the  object  desired, 
and  any  thing  short  of  this  would  not  be  satisfactory. 

When  the  subject  of  a  draw  was  first  suggested  to  the  courty  it 
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was  intimated  that  no  draw  was  known  which  exceeded  seventy 
feet  in  width,  but  it  was  supposed  that  one  of  eighty  feet  might  be 
constructed.  And  the  court  then  said,  ^  we  entertain  great  doubts 
whether  a  draw  in  either  of  the  bridges,  as  proposed,  can  be  con- 
structed so  as  to  afford  a  convenient  passage  for  the  steamboats  tiiat 
ply  upon  the  Ohio  Biver."  A  draw  of  two  hundred  feet  in  the  dear 
is  now  proposed,  and  one  less  than  that  would  not  answer  tiie  pub* 
lie  demand. 

The  court  will  not  now  examine,  whether  there  be  not  in  the  west- 
ern channel  other  obstructions  than  the  bridge.  If  such  obstmction 
exist,  of  whatsoever  nature,  they  must  be  known  to  the  defendants, 
and  must  be  removed. 

With  these  general  remarks,  the  court  will  leave  the  defendants 
free  in  the  matter,  to  act  as  their  own  judgments  shall  dictate. 

The  elevation  of  the  bridge,  in  pursuance  of  the  report  of  the  com- 
missioner, was  ordered  by  the  court,  as  the  best  mode  of  removing 
the  obstruction,  suggested  by  the  evidence.  The  abatement  of  the 
nuisance  was  the  most  direct  and  ordinary  mode  for  giving  relief  in 
such  cases.  The  alternative  of  elevating  the  bridge  was  adopted, 
from  considerations  connected  with  the  interests  of  the  defendants, 
and  the  accommodation  of  the  public.  The  same  views  have  in- 
fluenced us,  in  relation  to  the  proposition  now  before  us.  We  do  not 
sanction  them  further  than  to  leave  them  to  the  defendants,  to  work 
out  and  secure,  if  they  shall  think  proper,  1}ie  required  results,  as 
stated  in  this  opinion.  The  inconsiderable  delay  of  two  or  three 
minutes  in  passing  the  draw,  and  running  the  increased  distance  of 
the  western  channel,  does  not  constitute  a  material  objection.  From 
the  statement  made,  the  increase  of  time  would  be  less  than  is  ordi- 
narily consumed  in  the  landing  or  receiving  a  passenger  at  the  shore. 

The  objection,  that  the  navigation  of  the  eastern  channel  of  the 
river  has  been  improved  by  the  government,  and  that  the  plaintiff 
has  a  right  to  its  unobstructed  use,  is  admitted  to  have  much 

force. 
[  *  625  ]  *  In  the  multitudinous  concerns  of  commerce,  we  must 
view  things  practically,  and  cannot  deal  in  abstractions.  It 
is  not  always  in  the  discretion  of  a  court  to  measure  justice  by  doing 
or  requiring  to  be  done  the  exact  thing  which  would  seem  to  be 
most  appropriate.  Cases  may  arise  in  which  great  interests  are  in- 
volved, that  may  have  had  their  origin  in  wrongful  acts,  yet  connected 
with  circumstances  which  render  it  extremely  .difficult,  if  not  imprac- 
ticable, to  do  the  thing,  or  cause  it  to  be  done,  which  is  most  fit  and 
proper.  In  such  cases,  as  in  the  law  of  mechanics,  equivalents  are 
of  necessity  substituted.     And  if  the  thing  done  be  all  that  justice 
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can  require,  it  may  snffice.  Such,  is  not  onfirequently  the  necessary 
action  of  a  conrt  of  chancery. 

K  the  western  channel  of  the  river  shall  be  made  to  afford  an 
equally  safe  and  unobstructed  passage  for  boats,  as  the  eastern  chan- 
nel, before  the  structure  of  the  suspension  bridge,  excepting  the  mere 
passage  of  the  draw,  and  the  increased  distance,  no  appreciable  injury 
is  done  to  commerce. 

The  court  will  direct  the  decree  which  has  been  filed,  and  which 
required  the  bridge  to  be  elevated,  as  therein  specified,  on  or  before 
the  first  day  of  February  next  to  be  recorded,  and  tiiat  it  shall  stand 
as  the  order  of  this  court,  unless  before  that  time  the  western  channel 
of  the  river  shall  be  made  by  the  defendants,  to  a£ford  an  unobstructed 
passage  to  boats  of  the  largest  class  which  ply  to  Pittsburg,  agreeably 
to  this  opinion ;  and  leave  is  given  to  either  party  to  move  the  court 
in  relation  to  this  matter,  on  the  first  Monday  of  February  next. 

The  costs  of  this  suit  are  ordered  to  be  paid  by  the  defendants. 

Decree.  This  cause  having  been  heard  in  February  last,  and  the 
opinion  of  the  court  pronounced ;  on  the  suggestions  of  the  defend- 
ants' counsel,  a  reference  on  certain  points  was  made  to  William  J. 
McAlpine,  whose  report  having  been  made  and  arguments  heard 
from  the  counsel  on  both  sides  at  the  adjourned  term,  in  May,  1852, 
the  cause  stands  for  a  final  decree,  on  the  original  biU,  the  amend- 
ments  thereto,  the  answers  of  respondents,  and  replications  to  said 
answers ;  and  on  the  proofs  in  the  cause,  together  with  the  report  of 
the  commissioner  appointed  by  this  court  to  examine  the  premises, 
and  on  the  exceptions  to  said  report,  when  it  appeared,  that  the 
respondents,  in  the  year  1849,  had  erected  a  suspension  bridge,  sup- 
ported by  iron-wire  cables,  across  that  portion  of  the  River  Ohio 
lying  between  the  city  of  Wheeling  and  Zane's  Island,  by  virtue  of 
a  charter  granted  by  the  commonwealth  of  Virginia,  the  span  of 
said  bridge  being  over  one  thousand  feet  long ;  and  it  also 
appeared  that  across  the  *  other  channel  of  the  river  west  [  *  626  ] 
of  Zane's  Island,  there  is  a  truss  bridge,  so  constructed  as 
altogether  to  prevent  the  passage  of  steamboats  through  that  chan- 
nel, which  bridge  is  owned  and  maintained  by  the  defendants.  And 
it  farther  appeared  that  the  suspension  bridge  over  the  channel  of  the 
river  east  of  the  island,  is  so  near  the  flow  of  the  water  in  its  ordinary 
stages,  as  seriously  to  hinder  and  obstruct  the  largest  class  of  steam- 
boats firom  passing  and  repassing  under  said  bridge,  in  going  to  and  re- 
turning from  the  port  of  Pittsburg,  in  the  State  of  Pennsylvania ;  that 
large  and  expensive  public  improvements  made  by,  and  the  property 
of  that  State,  consisting  of  canals  connecting  railroads,  turnpike  roads 
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and  slackwater  navigation  in  said  State,  constructed  yesurs  before  the 
said  suspension  bridge  was  erected,  all  of  which  improyements  ter- 
minate at  Pittsburg,  on  the  Ohio  River,  and  extend  throughout  the 
State  of  Pennsylvania,  to  the  east  and  north,  connecting  the  city  of 
Philadelphia,  in  said  State,  and  Lake  Erie  with  the  River  Ohio. 
That  a  large  commerce  for  several  years  has  been  and  now  is  carried 
on  over  these  public  works  of  internal  improvement,  on  which  Penn- 
sylvania levies  reasonable  tolls  to  maintain  said  works,  and  to  com- 
pensate her  for  their  erection.  That  said  bridge  imposes  serious 
obstructions  to  the  largest  class  of  vessels  propelled  by  steam,  and 
which  bring  freight  and  passengers  from  below  said  bridge,  and 
which  freight  and  passengers  are  intended  to  pass  east  and  north  over 
the  canals  and  railroads  of  Pennsylvania,  or  to  be  conveyed  down 
the  Ohio  River,  having  been  transported  on  the  public  works  of 
Pennsylvania,  a  portion  of  which  commerce  has  been  hindered  and 
prevented,  and  hereafter  must  be  hindered  and  prevented  from  pass- 
ing over  the  public  works  of  that  State,  because  of  obstructions  to 
navigation  interposed  by  said  bridge.  That  the  said  Ohio  River  is  a 
navigable  stream,  the  navigation  whereof  by  law  is  free  to  all  citi- 
zens of  the  United  States,  and  ought  to  remain  unobstructed ;  and 
that  the  said  suspension  bridge  not  only  obstructs  and  hinders  navi- 
gation on  said  river,  but  by  means  of  such  obstructions  does  occasion 
a  special  damage  to  the  said  State  of  Pennsylvania  as  aforesaid,  for 
which  there  is  not  a  plain  and  an  adequate  remedy  at  law,  bat  on 
the  contrary  thereof,  such  injury  is  irreparable  by  an  action  or  actions 
at  common  law. 

It  is,  therefore,  decreed  and  adjudged  that  said  suspension  bridge 
is  an  obstruction  and  nuisance,  and  that  the  complainant  has  a  just 
and  legal  right  to  have  the  navigation  of  the  said  river  made  free, 
either  by  the  abatement  or  elevation  of  the  bridge,  so  that  it  will 
cease  to  be  an  obstruction,  in  ordinary  stages  of  high  WBter,  to  the 

largest  class  of  steam-vessels  now  navigating  the  Ohio 
[  ^627  ]  River;  and  which  alteration  is  hereby  declared  *  to  be  an 

elevation  of  said  suspension  bridge,  to  the  height  of  one 
hundred  and  eleven  feet  at  least,  in  its  undermost  parts,  above  the 
low- water  mark,  by  the  Wheeling  gauge  of  the  Ohio's  water ;  and 
that  the  height  of  said  one  hundred  and  eleven  feet  shall  be  main- 
tained to  the  extent  of  three  hundred  and  eleven  feet  on  a  level  head- 
way over  the  channel  of  the  said  river.  And  that,  from  the  respec- 
tive ends  of  said  headway,  of  three  hundred  feet,  to  the  abutments 
of  each  end  of  the  bridge,  the  descent  shall  not  exceed  at  the  rate 
of  four  feet  fall  to  every  hundred  feet  of  extension  on  the  line  of  the 
bridge;  and  that  the  same  shall  be  removed  by  respondents,  or 
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altered,  as  above  stated,  on  or  before  the  first  day  of  Febmary, 
1853. 

Since  the  above  decree  was  drawn,  certain  propositions  having 
been  made  by  the  defendants  to  open  an  unobstructed  navigation  for 
boats  of  the  largest  class,  which  ply  to  Pittsburg,  through  the  western 
channel  of  the  river,  as  is  more  particularly  stated  in  the  last  opinion 
of  the  court  in  this  case,  which  may  avoid  the  obstructions  by  reason 
of  the  bridge  complained  of  by  the  plaintiffs ;  and,  as  time  has  been 
given,  to  the  first  Monday  of  February  next,  for  the  defendants, 
should  they  deem  proper,  to  carry  out  tlieir  propositions,  by  removing 
all  obstructions  in  the  western  channel,  on  which  day  the  plaintiff 
may  move  the  court  on  the  subject  of  the  decree,  and  of  the  pro- 
posed alterations  in  the  western  channel,  which,  being  before  the 
court,  will  enable  them  to  act  in  the  premises  as  the  law  and  the 
equity  of  the  case  may  require. 

The  court  order  the  costs  to  be  paid  by  defendants. 

Taney,  C.  J.,  and  Daniel,  J.,  dissented. 

Opinion  of  Mr.  Justice  Darnel  and  Mr.  Chief  Justice  Tamey. 

When  this  case  was  formerly  before  us,  my  opinion  was  expressed 
at  length  against  the  right  of  this  court  to  take  jurisdiction  thereof. 
My  opinion  upon  this  question  remains  unchanged ;  but  the  court 
having  taken  jurisdiction,  I  do  not  conceive  that  my  objection  to  the 
cognizance  by  the  court  of  this  controversy  forbids  my  concurrence 
in  any  modification  of  the  decree  originally  proposed  in  this  case, 
calculated  to  relieve  the  defendants  from  the  operation  of  exactions, 
believed  by  me  to  be  unwarranted  by  law.  I,  therefore,  concur  in 
the  proposed  modification  of  the  former  decree,  by  which  a  draw  is 
authorized  in  the  bridge  over  the  western  branch  of  the  River  Ohio. 
I  think,  however,  that  the  length  prescribed  by  this  court  for  the 
draw,  is  greater  than  the  public  exigencies  require,  and  that 
•a  draw  of  one  hundred  feet,  at  the  utmost,  would  be  ample  [  *  628  ] 
to  meet  those  exigencies.  It  is  also  my  opinion,  that  the 
costs  in  this  cause  should  be  equally  borne  by  the  parties. 

Taney,  C.  J.,  also  dissented,  concurring  in  the  opinion  of  Daniel,  J. 

18  H.  421;  1  B.  808;  2 B.  486;  8  Wal.  718,  784. 
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ABATEMENT 
Fabtibs. 

ACCORD  AND  SATISFACTION. 

Hie  drawer  of  bills,  who  was  the  principal  debtor,  for  the  purpose  ol  relieving  the 
accommodation  acceptor,  made  a  contract  with  the  indorsee  to  satisfy  the  bills,  and 
this  agreement  was  executed  on  the  part  of  the  drawer  while  the  bills  were  oat  of 
the  hands  of  the  indorsee,  who  had  transferred  them  to  the  appellants,  as  security 
for  his  indebtedness  to  them ;  subsequently,  the  indorsee  obtained  the  title  to  the 
bills.  Held^  that  as  soon  as  he  did  so  they  were  extinguished  by  force  of  the  satis- 
faction previously  given  and  received.  Farmer^  Bank  of  Virginia  v.  (Troves,  IS 
H.  51-**25. 

Equxtt,  3.  8. 

ACCOUNT. 
Eyidencs,  10;  MoRTaAOS,  5. 

ACKNOWLEDGMENT. 
Deed,  4. 

ACTION. 

Armt  &c.  ;  Bills  of  Exchange,  &c.  2;  Bond;  Courts  of  the  United 
States,  1.  4.  16;  Covenant,!;  Deceit;  Evidence,  2;  Fugitives  from 
Service;  Limitations  of  Suits;  Mortgage,  9;  Navt,  &c.;  Pleading, 
4.6. 

ADMIRALTY. 

1.  The  admiralty  jurisdiction  granted  to  the  district  courts  of  the  United  States  under 
the  constitution,  extends  to  the  navigable  lakes  and  rivers  of  the  United  States, 
without  regard  to  the  ebb  and  flow  of  the  tides  of  the  ocean.  Prapeller  GentMet 
Chief  v.  Fitzhugh,  12  H.  443 288. 
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2.  Congress  had  power  to  pass  the  act  of  February  26, 1846,  (6  S^ats.  at  Large,  726,) 
not  as  regulations  of  commerce,  but  under  the  proyision  of  flie  constitution  that  the 
judicial  power  of  the  United  States  shall  extend  to  cases  of  admiralty  and  maritime 
jurisdiction,  and  as  regulations  of  that  jurisdiction.    lb. 

8.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  extends  to  collisioiii 
on  the  Kiver  Mississippi  aboye  the  ebb  and  flow  of  the  tide.  Fretz  v.  Bull,  12  H. 
466 249. 

4.  Though  the  owner  of  a  boat  and  cargo,  destroyed  by  a  collisioii,  has  received,  from 
the  underwriter  on  the  cargo,  the  amount  of  a  part  of  his  loss,  he  may  mainUun  a 
libel,  and  it  is  not  fatal  to  his  suit  that  the  libel  states  it  to  be  in  behalf  of  the  under- 
writer,   lb. 

Appeal,  2;  Collision;  Deposition;  Prize,  1.  4-6. 

ADVERSE  POSSESSION. 
Limitations  or  Suits,  1.  2 ;  Mortgaob,  9. 

AGENT. 

If  a  clause  in  a  power  of  attorney  relate  only  to  the  particular  mode  in  which  an  au- 
thority was  to  be  executed,  and  its  language  is  ambiguous,  but,  with  reasonable 
attention  would  bear  the  interpretation  upon  which  the  agent  and  a  third  persoa 
baye  acted,  the  principal  is  bound.     Very  y.  Levy,  18  H.  845*  •  •  •527. 

ALABAMA. 
Deed,  4;  Doweb. 

AMENDMENT. 

I^eaye  to  amend  was  properly  refused  by  the  circuit  court,  at  the  hearing,  as  the  pro- 
posed amendment  would  haye  presented  a  new  case.    Snead  v.  M'CduU,  12  H.  407 
...208. 

APPEAL. 

1.  An  appeal  does  not  lie  to  this  court  from  a  decree  of  a  district  court  in  bankruptcy. 
Crawford  v.  Points,  18  a  11 866. 

2.  Where  separate  libels  were  filed  by  shippers  of  goods,  and  consolidated  by  order  of 
court ;  and  also  where  several  shippers  joined  originally  in  one  libel ;  the  object  of 
each  being  to  recover  a  several  compensation  for  injury  done  to  his  goods,  from- some 
caues  for  which  the  carrier  was  responsible.  Held,  That  to  test  the  right  to  appeal, 
each  cause  of  damage  must  be  considered  separately ;  and  if  the  damage  awarded  to  a 
particular  shipper,  did  not  exceed  $2,000,  there  could  be  no  i^peal  as  to  his  cause. 
Rich  v.  Lambert,  12  H.  847 171. 

8.  The  act  of  March  8, 1808,  §  2,  (2  Stats,  at  Large,  244,)  prohibits  this  court  from  receiv* 
ing  new  evidence  on  an  appeal  in  an  equity  cause.  Russell  y.  Southard,  12  H.  189 
... .66. 

4.  An  appeal-bond,  conditioned  that  the  obligees  will  pay  aU  costs  and  damages  which 
they,  may  be  adjudged  to  pay  by  reason  of  the  appeal  being  broken,  and  the  ques- 
tion of  the  extent  of  their  liability  submitted  to  the  court  on  an  agreed  case,  held, 
1.  That  the  proceeds  of  property  attached  in  the  suit  were  not  to  be  applied  pro  rata 
to  the  original  judgment  and  to  the  enhanced  damages  and  costs  by  reason  of  the 
appeal,  but  that  the  former  should  be  first  fully  paid.  2.  That  the  equitable  power 
of  the  court  to  reduce  the  penalty  does  not  exist  in  a  case  submitted  on  an  agreed 
statement  of  facts.  8.  That  as  the  whole  amount  of  the  penalty  of  the  bond  and 
interest  thereon  from  the  date  of  the  writ  in  this  suit,  did  not  exceed  what  remained 
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dae  to  the  obligor,  after  appl3riiig  the  proceeds  of  the  property  attached  as  above 
mentioDed,  the  obligees  were  liable  to  a  judgment  for  such  penalty  and  interest 
Ives  v.  Merchants  Bank  of  Boston^  12  H.  159  •  •  •  'SO. 

Courts  of  the  United  States,  5. 14. 18. 19;  Deposition;  Supbbsedbas. 

ARBITRATION. 

1.  On  an  arbitration  between  partners,  held  that  they  had  appropriated  a  part  of  the 
assets  of  the  firm,  and  that  the  arbitrator  had  not  power  to  disturb  that  arrangement 
McCormick  v.  Gray^  13  H.  26 868. 

2.  Though  one  part  of  an  award  may  sometimes  be  good  and  another  part  bad,  the  part 
allowed  to  stand  must  appear  to  be  in  no  way  affected  by  the  departure  of  the  re- 
feree from  the  submission.    lb, 

ARKANSAS. 
Eyidenge,  9 ;  Limitations  of  Suits,  8. 

ARMY  OP  THE  UNITED  STATES. 

1.  The  plaintiff,  in  the  train  of  one  of  the  military  expeditions  from  the  United  States, 
entered  Mexico  during  the  war  with  that  country,  for  purposes  of  trade ;  after  en- 
tering that  country,  his  wagons  and  teams  were  taken  possession  of  by  the  defend- 
ant, the  second  in  command,  under  an  order  from  the  commanding  officer  of  the 
expedition,  and,  in  consequence,  his  goods  were  lost,  and  his  teams  jmd  wagons 
destroyed.  Heldf  1.  That  as  he  entered  the  country  to  trade  with  the  enemy  by  the 
permission  of  the  commander,  and  under  the  sanction  of  the  executive  power  of  the 
United  States,  his  property  was  not  liable  to  seizure  by  law  for  such  trading.  MU- 
cheU  V.  Harmony,  13  H.  116 420. 

8.  That  mere  rumors  or  suspicions  of  a  design  to  quit  the  forces  and  join  himself  to  the 
enemy,  would  not  justify  the  seizure ;  the  defendant  must  prove  the  &ct  that  such 
illegal  design  existed.    /6. 

8.  That  to  justify  the  seizure,  in  order  to  prevent  the  property  from  falling  into  the 
hands  of  the  enemy,  or  to  appropriate  it  to  the  public  defence,  the  danger  must  be 
inmiediate  and  instantly  impending ;  and  though  the  state  of  &cts,  as  they  appeared 
to  the  commander  when  he  acted,  must  govern,  and  he  is  justified  in  acting  on 
reasonable  grounds  of  belief;  yet,  mere  good  intentions  on  his  part,  and  a  general 
desire  to  j^romote  the  public  service,  are  not  sufficient ;  his  judgment  must  have  been 
fiurly  exercised  upon  the  case  of  necessity  shown  by  the  evidence  before  him,  to 
take  private  property  for  the  use  of  the  expedition,  or  to  prevent  the  enemy  from 
nsingit*    i&. 

4.  Ailer  the  plaintiff's  property  had  been  seized  and  taken  out  of  his  control,  and 
carried  to  a  distant  place,  whither  he  necessarily  followed,  his  efforts  to  save  it 
from  loss,  and  offers  to  restore  the  possession  to  him,  did  not  devest  his  right  of  ac- 
tion, or  impose  on  him  any  duty  of  taking  possession,    lb, 

5.  A  military  officer  cannot  rely  on  an  apparently  unlawful  order  of  his  superior,  as  a 
justification,    lb, 

6.  Interest,  at  the  rate  of  six  per  cent,  from  the  time  the  judgment  was  signed  in  the 
circuit  court,  was  allowed  in  this  court  as  the  proper  measure  of  damages  on  the 
writ  of  error.    R. 

Coubts  of  the  United  States,  1*5. 

ASSIGNMENT. 

1.  Question,  whether  a  writing  was  intended  as  a  naked  authority  to  collect  and  ooop- 
YOL.  XIX.  59 
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trol  certain  jndgmento,  or  as  an  aasignment  of  the  crediton^  interest  therein.   Bddf 
to  be  the  former  on^.    Bogen  v.  lindsey^  18  H.  441*  •  •  •hll. 

LiXN,  8 ;  MoBTGAas,  10. 
ASSUMPSIT. 

MOBTGAGB,  8. 

ATTACHMENT. 
Appeal,  4. 

BAIL. 

1.  The  judgment  against  the  debtor  is  conclnnye  evidence  of  the  existence  and  amount 
of  the  debt  in  a  scire  facias  against  the  bail.    MoneU  v.  HaU^  18  H.  212  •  •  •  •464. 

2.  A  motion  to  enter  an  exoneretur  is  not  a  defence  to  the  scire  facias,  bnt  an  appeal 
to  the  discretion  of  the  court  for  a  smnmary  exercise  of  its  equitable  power ;  and 
the  refusal  of  the  motion  cannot  be  assigned  for  error.    i& 

BAILMENT. 

MOBTOAaX,  10. 

BANE. 
Bnx  OF  Cbbdit. 

BANEBUFT. 

1.  Where,  by  the  local  law,  a  judgment  or  execution  makes  a  lien  on  proper^,  a 
power  of  attorney  given  hy  the  debtor  to  confess  judgment,  is  a  securitj  made  or 
given  by  the  debtor,  under  the  second  section  of  the  bankrupt  act,  (5  Stats,  at 
Large,  442,)  and  is  voidj  if  accompanied  by  the  fiicts  which,  according  to  that  act, 
avoid  securities,  made  or  given  by  the  debtor.  Buckingham  v.  McLean,  18  BL  150 
••••440. 

2.  But  it  is  not  sufficient  to  avmd  it  that  the  debtor  should  have  contemplated  a  state 
of  insolvency ;  he  must  have  contemplated  an  act  of  bankruptcy,  or  an  application 
by  himself  to  be  declared  a  bankrupt,  at  the  time  when  he  gave  the  power  of  at- 
torney,   lb. 

8.  The  giving  of  such  a  power  of  attorney  is  not,  per  se,  an  act  of  bankruptcy,  vnleas 
done  willingly,  or  firaudulently ;  and  it  is  not  fraudulent,  if  the  donee  be  a  bond  fide 
creditor,  unless  the  debtor  contemplated  bankruptcy  in  the  sense  above  explained. 
A. 

ApPBAL.  1  ;  MOBTOAOB,  8. 

BASTARD. 

EyiDXifOB,  10. 

BILL  OF  CREDIT. 

Bills  of  a  bank,  incorporated  by  a  State,  managed  by  directors  under  its  charter,  hav> 
ing  a  capital  stock  actually  paid  in  and  liable  for  its  debts,  and  subject  to  be  sued  Ibr 
non-payment,  are  not  "bills  of  credit"  issued  by  the  State,  though  the  State  owns 
the  entire  stock,  the  legislature  elects  the  directors,  the  &ith  of  the  State  is  pledged 
for  the  redemption  of  the  bills,  and  they  are  made  receivable  in  payment  of  all  pub- 
lic dues.    Damngton  v.  State  Bank  of  Alabama,  18  H.  12*  •  •  •857. 
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BILLS  OF  EXCHANGE  AND  FB0MI8S0BY  NOTES. 

1.  The  fbUowing  paper: — 

"  No.  959.  Miflfliflsippi  Union  Bank,  Jackson,  (Mias.,)  Febnuuy  8, 1840. 

I  hereby  certify  that  Hugh  Short  has  deposited  in  this  bank,  payable  twelve  months 
from  Ist  May,  1839,  with  five  per  cent,  interest  till  due,  fifteen  hundred  dollars,  for 
the  use  of  Henry  Miller,  and  payable  only  to  his  order,  upon  the  return  of  this  cer- 
tificate. $1,500.  Wm.  P.  Grayson,  Cashier,"  —  not  being  paid  at  maturity  and  due 
demand  made  by  notice  to  an  indorser  having  been  given,  Ae2d  that  it  was  negotiable 
'  and  the  indorser  liable.    Miller  v.  Austerif  18  H.  218-  •  •  '^S7, 

2.  In  an  action  to  recover  the  Consideration  of  a  sale  and  conveyance  of  real  and  per* 
sonai  property,  for  which  three  notes  were  given,  two  of  which  were  admitted  to 
have  been  paid,  and  the  third  was  produced  and  tendered  to  be  given  up ;  Held^ 
1.  That  the  other  notes  need  not  be  produced ;  2.  That,  as  defendants  gave  their 
notes  for  the  purchase-money,  the  presumption  was  that  the  conveyances  had  been 
made,  and  the  deeds  need  not  be  produced ;  3.  That  there  was  no  presumption  that 
the  notes  were  received  in  satis^don  of  the  purchase-money.  Lyman  v.  Bank  qf 
the  United  States^  12  H.  225-  •  •  -115. 

AocoBD  AMD  Satisfaotion;   Limitations  of  Suits,  4.  5;   FLBADiMa.  4.  5; 

Slaves;  Witness. 

BILL  OF  LADING. 
SmpSy  &c.  1.  2.  5. 

BOND. 

An  injunction  bond  in  Louisiana  was  conditioned  to  pay  <'  all  snoh  damages  as  the  ob- 
ligee may  recover  against  us,"  this  being  the  usual  form  under  the  state  practice, 
where  if  the  injunction  is  dissolved,  the  court  proceeds  to  assess  the  damages 
and  decrees  their  payment  by  the  principal  and  sureties  in  such  a  bond.  Held^ 
1.  That  state  practice  was  inapplicable  to  a  case  in  equity.  2.  That  no  decree 
could  be  made  against  the  sureties.  8.  That  as  none  had.  been  made,  tiie  condition 
of  the  bond  was  not  broken,  and  no  action  at  law  would  lie  thereon.  Bein  v.  Heathy 
12  H.  168 86. 

Afpeaxi,  4 ;  Damages,  8.  4 ;  Evidenob,  7.  8;  Mistake;  Supebsedeas. 

* 

BOUNDAEY. 

Construction  of  an  act  of  commissioners  establishing  part  of  the  western  boundary  of 
Georgia  on  the  west  bank  of  the  Chattahoochee  Biver.  Howard  v.  IngersoU,  18  H. 
881- ••'542. 

BURDEN  OP  PROOF. 
Ships,  &c.  5. 

CAPTURE. 
Prize. 

CASES  AFFIRMED. 

1.  Gill  V.  Oliver's  Executors,  11  How.  529,  affirmed,  and  the  decision  applied  to  this 
case.     Williama  v.  Oioer,  12  H.  Ill*  •  •  -55.     12  H  125 61. 

2.  The  decision,  in  Union  Bank  of  Louisiana  v.  Stafford,  12  H.  827,  affirmed  and 
applied  to  this  case.  New  Orleans  Canal  and  Banking' Company  v.  Stafford,  12  H. 
848  •  •  •  ^168. 
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8.  Pollard  v.  Hagan,  8  How.  212,  and  Goodtitle  v.  Kibbe,  9  How.  477,  affirmed  and 

applied  to  this  case.    Doe  y.  Bed^e,  IS  H.  25*  •  •  •867. 
4.  The  decision  in  this  case,  9  How.  196,  affirmed  and  explained.    Neves  y.  Scatty  IS 

H.268 492. 

LIMITATI017S  OF   SuiTS,  5 ;  FUBLIO  LaNDB,  8.  9.  22. 

CERTIFICATE  OF  DEPOSIT. 
Bills  of  Exchakob,  &c.  1. 

CHAEXEB. 
Constitutional  Law,  4. 

COLLATERAL  SECURITY. 
Mortgage,  10. 

COLLISION. 

1.  If  a  steamer  is  wrongfnlly  in  dangerous  proximity  to  a  flatboat,  and  the  proximate 
cause  of  a  collision  is  an  unexpected  sheer  given  to  the  flatboat  by  an  eddy,  the 
steamer  is  in  fault,  and  must  bear  the  whole  loss.    Fretz  v.  BuUj  12  H.  466 ....  249. 

2.  If  a  steamer  be  wrongfully  in  a  dangerous  proximity  to  a  sailing  vessel,  and  there  is 
immediate  and  pressing  danger  of  a  collision,  and  the  master  of  the  sailing  vessel, 
previously  in  no  &ult,  in  the  alarm  of  the  moment,  fiiils  to  give  the  most  proper  or- 
der, this  does  not  exempt  the  steamer  from  damages  for  the  collision  which  ensues. 
Propeller  Oenesee  Chief  y.  FUzhugh,  12  H  448 288. 

8.  If  a  collision  occurs  in  the  night  between  a  steamer  and  a  sailing  vessel,  and  the 
steamer  had  not  a  proper  look-out  kept,  this  is|>rti?ii2  facie  evidence  that  the  &ult  of 
the  steamer  occasioned  the  collision.    i5. 

4.  What  b  a  proper  look-out,  explained.    lb, 

5.  If  a  steamboat,  injured  by  a  collision  on  the  Ohio,  observed  the  custonuuy  rule, 
which  requires  a  descending  boat  to  keep  the  middle  of  the  stream  and  stop  her  en- 
gines when  meeting  an  ascending  boat,  she  is  not  in  &ult  for  not  backing,  when  it 
was  uncertain  whether  the  ascending  boat  would  pass  ahead  or  astem.  WiUiamion 
V.  BarreUj  18  H  101 411. 

6.  Damages  for  demurrage  may  be  ^ven  in  a  collision  case,  and  the  rate  of  freight 
which  a  vessel  would  have  earned,  deducting  expenses,  is  a  proper  measure,    ib. 

7.  A  case  of  collision*  on  the  Mississippi  River,  turning  wholly  on  a  question  of  fiust 
Walsh  V.  Bogers,  18  H.  288 498. 

Admiralty,  8. 4. 

COMMERCE. 
Constitutional  Law,  1-8 ;  Nxtisancs. 

COMMON  CARRIER. 
Ships,  &c. 

COMPACT  BETWEEN  STATES. 
Nuisance. 

CONGRESS. 
'  Statutes. 

CONSTITUTIONAL  LAW. 
1.  Laws  for  the  regulation  of  pilots  and  pilotage,  are  not  laws  laying  imposts,  or  duties 
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on  imports,  or  exports,  or  tonnage,  within  the  meanmg  of  the  tenth  section  of  th» 
first  article  of  the  constitution  of  the  United  States,  if  they  do  not  pass  the  appro- 
priate  line  which  limits  laws  for  the  regulation  of  the  pilots  and  pilotage ;  and  thejr 
cannot  be  considered  as  passing  that  line  because  they  require  the  payment  of  half 
pilotage  fees  by  certain  vessels,  which  decline  to  receive  a  pilot,  and  not  by  others, 
nor  because  the  sums  thus  received  go  to  form  a  charitable  fund  for  distressed  or 
decayed  pilots,  their  widows  and  children.  Cooley  v.  Board  of  Wardens  of  the  Port 
of  Philadelphia^  12  H.  299 148. 

2.  A  regulation  of  pilots  and  pilotage  is  a  regulation  of  commerce,  within  the  grant  to 
congress  of  the  commercial  power,  coi^tained  in  the  eighth  section  of  the  first  article 
of  the  constitution.    i5. 

8.  The  mere  grant  to  congress  of  the  power  to  regulate  commerce,  did  not  prevent  the 
States  from  regulating  pilots ;  and  the  legislation  of  congress,  with  a  single  excep- 
tion, is  such,  that  state  regulations  may  be  made,  without  conflicting  with  the  will  of 
congress  in  making  regulations,  or  in  leaving  individuals  to  their  own  unrestricted 
action.    lb. 

4.  Under  a  stipulation  in  the  charter  of  a  railroad  corporation,  that  the  State  would 
not,  within  thirty  years,  allow  any  other  railroad  to  be  constructed,  within  certain 
limits,  the  probable  effect  of  which  would  be  to  diminish  the  number  of  a  certain 
description  of  passengers  on  the  railroad  then  chartered.  Held^  1.  That  this  stipu- 
lation was  to  be  construed  strictly,  as  against  the  corporation.  2.  That  it  was  not 
violated  merely  by  chartering  another  railroad,  which  might  be  used,  exclusively,  to 
transport  merchandise.  Richmond,  Frederickshurg^  and  Potomac  Railroad  Company 
V.  Louisa  Railroad  Company,  18  U.  71*  •  •  •892. 

Admiralty,  1-8;    £ill  of  Credit;    Courts  or  the  United  States,  2-d; 

Cumberland  Boad;  Public  Lands,  21.  22. 

CONTINUANCE. 
Writ  of  Error,  4. 

CONTRACT. 

1.  Under  a  power  reserved  to  a  party  to  declare  a  contract  no  longer  binding,  held,  this 
extended  only  to  the  work  which  remained  to  be  done,  and  did  not  deprive  the 
contractor  of  compensation  for  what  had  been  done.  Philadelphia,  Wilmington^  and 
Baltimore  Railroad  Company  v.  Howard,  IS  H.  807*  •  •  •512. 

2.  Certain  special  covenants  and  stipulations  in  an  indenture  between  a  railroad  cor- 
poration and  a  contractor  for  building  the  road,  construed  and  applied.    lb. 

8.  A  contract  to  exchange  securities,  followed  by  an  actual  exchange,  cannot  be 
rescinded  by  one  party  without  a  tender  of  what  he  received.  Farmers*  Bank  of 
Virginia  v.  Oroves,  12  H.  5 1  •  •  •  •  25. 

AsSIGNMEfTT ;    CONSTITUTIONAL  LaW,   4 ;     CUMBERLAND   ROAD  ;    DaMAOES,  1  ; 

Equity  ;  Mistake  ;  Mortgage,  9  ;  Nuisance  ;  Slaves  ;  Specific  Per« 
formance. 

CORPORATION.  ^ 

Constitutional  Law,  4 ;  Evidence,  8. 4. 

COUNSEL  FEES. 

« 

Damages,  2.- 

COURTS. 
Prize,  1. 
69* 
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COURTS  OF  THE  UNTTED  STATES. 

1.  The  coartB  of  the  United  States  have  jurifldiction  between  proper  parties,  of 
action  of  trespass,  de  bonis  asportoHs,  committed  in  a  foreign  country.    MitcheU  t« 
Harmony^  13  H.  115*  •  •  '420. 

2.  Hie  power  proposed  to  be  conferred  on  the  drcmt  courts  of  the  United  States  by 
the  act  of  March  28, 1792,  (1  Stats,  at  Large,  248,)  wa3  not  judicial  power  within 
the  meaning  of  the  constitution,  and  was,  therefore,  unconstitutional,  and  could  not 
lawfully  be  exercised  by  the  courts.  United  States  v.  Todd^  in  note  to  United  Staiet 
▼.  Ferreira,  18  H.  40*  •  •  •878,  880. 

8.  As  the  act  of  congress  intended  to  confer  the  power  on  the  courts  as  a  judicial 
function,  it  could  not  be  construed  as  an  authority  to  the  judges  composing  the 
court  to  exercise  the  power  out  of  court  in  the  character  of  oommissionerB.    lb. 

4.  Money  paid  under  a  certificate  from  persons  not  authorized  by  law  to  give  it,  might 
be  recovered  back  by  the  United  States.    lb. 

5.  An  act  of  congress  having  authorized  the  district  judge  of  the  United  States  finr 
Florida,  to  adjudicate  on  claims  for  injuries  suffered  by  inhabitants  of  Florida,  by 
the  operations  of  the  American  army  in  Florida,  which  claims  were  to  be  paid,  if 
the  secretary  of  the  treasury  should,  on  a  report  of  the  evidence,  deem  it  equitable ; 
Held,  not  to  be  an  authority  to  exercise  any  of  the  judicial  power  of  the  United 
States  under  the  constitution ;  but  that  the  judge  acted  as  a  conumsdoner,  and  no 
appeal  lay  to  this  court     United  States  v.  Ferreirc^  18  H.  40-  •  -  •878. 

6.  If  the  judgment  of  an  inferior  court  of  a  State,  against  a  titie  claimed  under  an  act 
of  congress,  b  affirmed  by  a  divided  court  above,  a  writ  of  error  lies,  under  the  25th 
section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85.)  Lessieur  v.  Price,  12 
H.  59 81. 

7.  If  the  highest  court  of  a  State  in  &ct  decides  against  the  plaintiff*,  one  of  the  ques- 
tions enumerated  in  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Laige, 
85,)  a  writ  of  error  lies,  although  it  may  have  disregarded  one  of  its  own  rules  of 
practice  in  making  a  decision.  Darrington  v.  State  Bank  of  Alabama,  18  H.  12  •  •  •  •  85  7. 

8.  Under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85,)  this 
court  cannot  reexamine  the  decision  of  a  state  court,  that  a  law  of  a  territory  was 
not  repugnant  to  the  constitution  of  the  United  States.  Mmen^  Bank  of  Dubuque 
V.  Iowa,  12  H.  1.  ...1. 

9.  In  Louisiana,  the  opinion  of  the  court  is  entered  of  record,  and  shows  on  what  prin- 
ciples the  case  was  decided,  and  if  it  does  not  appear  from  the  opinion,  or  otiier- 
wise  on  the  record,  that  some  question  described  in  the  25ih  section  of  the  judi- 
ciary act  of  1 789,  (1  Stats,  at  Large,  85,)  was  decided  against  the  plaintiff  in  error, 
this  court  has  not  jurisdiction  of  a  writ  of  error  to  the  state  court*  Grand  Qtdf 
Railroad  and  Banking  Company  v.  Marshall,  12  H.  165. . .  .88. 

10.  A  decision  by  a  state  court,  in  &vor  of  a  right  claimed  under  an  act  gf  congress, 
does  not  entitle  the  losing  party  to  a  writ  of  error.    Linton  v.  Stanton,  12  H.  428 

•    .    .   a  m££» 

11.  If  it  clearly  appear  that  the  decision  of  the  state  court  would  have  been  the 
same,  independent  of  a  law  of  the  State  which  the  plaintiff  in  error  insisted  im- 
paired the  obligation  of  tt  contract,  this  court  will  not  reverse  the  decinon  on  that 
ground,  and  send  the  case  back  to  be  again  decided  the  same  way  upon  the  other 
ground.     Williams  v.  Oliver,  12  H.  Ill 55.    12  H.  125 61. 

12.  If  the  record  does  not  show  that  the  state  court  in  &ct  decided  the  case  upon  a 
question  of  local  law,  this  court  wiU  not  infer  tbat  it  was  decided  on  such  a  point,  if 
such  decision  would  be  erroneous.    Neilson  v.  Lagow,  12  H.  98-  •  •  •46. 

18.  This  court  is  not  bound  by  the  decision  of  a  state  court,  upon  a  question  of  equity 
law.    Neves  v.  Scott^  18  H.  268 492. 
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14.  The  act  of  March  8,  1845,  (6  State,  at  Large,  782,)  is  a  reyenue  law,  within  the 
meaning  of  the  act  of  May  81, 1844,  (5  StatB.  at  Large,  658,)  as  to  writs  of  error 
and  appeals.     United  States  y.  Bromley^  12  H.  88*  •  •  •48. 

15.  The  practice  of  the  circuit  court  of  the  United  States  for  Louisiana,  as  to  giying 
reasons  for  a  judgment  and  as  to  the  form  and  effect  of  yerdicts,  is  goyemed  by  the 
acts  of  congress  and  the  rules  of  the  conmion  law,  and  not  by  the  laws  of  the  State. 
Parks  y.  Turner,  12  H.  89 18. 

16.  The  84th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  92,)  applies  only 
to  the  trial  of  ciyil  actions  at  die  common  law.  United  States  y.  Reid,  12  H.  861 
....  180. 

17.  In  criminal  trials  in  the  courts  of  the  United  States  held  in  one  of  the  original 
thirteen  States,  the  admissibility  of  eyidence  depends  upon  the  law  of  the  State 
where  the  trial  is  held,  as  it  was,  when  the  courts  of  the  United  States  were  estab- 
lished by  the  judiciaiy  act  of  1 789.    lb, 

18.  If  an  appellee  has  appeared,  without  a  citation,  and  allowed  the  first  term  to  pass 
oyer,  and  has  made  no  motion  to  dismiss,  it  is  too  late  to  moye  at  the  second  term. 
Buckingham  y.  McLean,  18  H.  150*  •  •  '440. 

19.  A  cause  cannot  be  docketed  and  dismissed  under  the  48d  rule  of  this  court  upon 
a  certificate  of  the  clerk  of  the  court  below,  which  does  not  name  eyery  indiyidual 
who  was  a  party  to  the  record.    Smith  y.  Clark,  12  H.  21  •  •  •  •  18. 

Admibaltt,  1~8;  Amendment;  Appeal;  Dbfobition;  Parties;  Prize,  1. 
4-6 ;  Public  Lands,  14-28 ;  Supersedeas  ;  Verdict  ;  Writ  of  Error. 

COVENANT. 

1.  Though  two  persons  are  named  in  an  indenture,  as  ^  the  party  of  the  first  part,"  if 
only  one  seals  the  deed,  he  alone  is  that  party,  and  may  sue  alone  on  coyenants  with 
"  the  party  of  the  first  part."  Philadelphia,  Wilmington,  and  Baltimore  Railroad 
Company  y.  Howard,  13  H.  807*  •  •  •512. 

*>  Rules  as  to  construing  covenants  to  be  dependent  or  otherwise.    lb. 

Contract,  2. 

CRIMINAL  LAW. 
Courts  or  the  United  States,  17. 

CUMBERLAND  ROAD. 

Under  the  compact  between  the  United  States  and  the  State  of  Maryland,  respecting 
the  Cumberland  road,  the  imposition  of  a  toll  of  four  cents  for  eyery  passenger  caiv 
ried  in  a  mail-coach  is,  in  effect,  the  imposition  of  a  tax  upon  the  United  States, 
through  the  contractors  for  carrying  the  mail ;  and  the  other  requirement,  to  pay 
the  sum  of  one  dollar  for  every  mail-coach  passing  a  gate,  whereof  the  proprietor 
does  not  report  the  number  of  passengers,  is  but  a  commutation  for  such  tolls ;  and 
the  law  is  a  violation  of  that  compact,  and  void.  Achison  y.  HuddUson,  12  H.  298 
140. 

DAMAGES. 

1.  In  an  action  for  breach  of  a  contract  to  permit  the  phiintiff  to  construct  a  railroad 
and  to  pay  him  therefor,  at  certain  rates,  the  profits,  meaning  thereby  the  difference 
between  the  cost  to  him  of  doing  the  work,  and  the  price  to  be  paid  for  it,  are  a 
proper  subject  of  damages.  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Com 
pony  y.  Hoioard,  18  H.  807 512. 

2.  Il  an  action  of  trespass,  a  jury  may  give  what  are  called  exemplary  damages ;  but 
counsel  fees  are  not  to  be  included  in,  and  allowed  as  part  of  the  damages,  in  any 
action  at  law.    Day  v.  Woodtoorth,  18  H.  868 « •  •  •584. 
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8.  Where  an  execution  was  levied  on  slaves,  and  a  delivery  bond  given,  in  Mississippi, 
and  on  its  forfeiture,  which  operated  as  a  judgment  against  the  principal  and  surety, 
the  surety  took  the  slaves  by  force  out  of  the  possession  of  the  principal  and  subjected 
them  to  sale  on  the  execution,  and  thus  satisfied  the  judgment,  in  an  action  of  tres- 
pass by  the  principal  against  the  surety,  keldj  that  ^e  latter  might  recoup  from  the 
damages  the  amount  of  the  judgment  so  satisfied.  McAfee  v.  Crofford^  13  H.  447 
•  •  •  *58d« 

4.  The  jury  having  found  that,  in  consequence  of  the  wrongful  abduction  of  the  plain- 
tiffs' slaves,  the  cattle  of  the  neighbors  destroyed  his  com,  and  a  flood  in  the  river 
swept  away  a  quantity  of  his  wood,  held^  that  it  was  not  erroneous  to  include  the 
value  of  these  things  in  the  damages,  in  am  action  of  trespass  for  carrying  awcy  the 
slaves.    lb. 

Collision,  6 ;  Writ  of  Ebkob,  4. 

DEATH. 
Execution. 

DECEIT. 

The  gist  of  an  action  for  a  false  representation  oonceming  the  credit  of  another,  is  the 
fraud  of  the  defendant,  and  damage  thereby  done  to  the  plaintiff*;  and  for  any  honest 
statement,  however  ill-founded,  this  action  will  not  lie.  Lord  v.  Qoddard,  IS  H.  198 
...461. 

DEED. 

1.  A  conveyance  to  trustees,  in  trust  to  sell  the  land,  and  apply  so  much  of  the  proceeds 
as  may  be  needful  to  pay  a  debt,  is  not  a  purchase  of  the  land  by  the  creditor.  Neil- 
son  V.  LagoWj  12  H.  98. . .  .46. 

2.  Though  a  deed  contain  language  which  would  be  sufficient  to  raise  a  use,  executed, 
yet  if  it  appear  that  the  legal  title  was  to  continue  in  trustees,  such  language  will  be 
held  only  to  declare  a  trust.    lb. 

8.  If  land  be  conveyed  to  trustees,  in  trust  to  sell  and  convey  a  fee-simple,  they  take  a 
fee,  without  words  of  limitation.    lb. 

4.  The  law  of  Alabama  does  not  require  the  acknowledgment  of  a  feme  covert  to  be 
made  in  ipsissimis  verbis;  if  it  conform  in  substance  to  what  the  statute  requires,  ft  is 
valid.  Dundas  v.  Hitchcock^  12  H.  256-  •  •  •128. 

5.  If  a  widow,  who  is  also  a  devisee  with  a  power  or  sale,  release  to  a  purchaser  for  a 
valuable  consideration,  she  shall  be  deemed  to  convey  in  every  character  which  en- 
abled her  to  give  effect  to  her  deed ;  and  she  cannot  set  up  that  she  conveyed  only 
under  a  power ;  that  she  disaffirmed  the  provision  for  herself  in  the  will,  and  took 
her  dower,  and  did  not  release  that.    lb. 

6.  The  impression  of  a  seal  upon  paper,  sufficiently  clear  to  be  recognized,  is  a  valid 
legal  seal.    Pillow  v.  Roberts^  18  H.  472 597. 

Covenant;  Do  web;  Evidence,  S.  4.  9;  Fraud;  Limitations  of  Suits,  1.  2 

Trust. 

DEMURRAGE. 
Collision,  6. 

DEMURRER 
Equity,  l  ;  Pleading,  1.  2. 

DEPOSITION. 
Where  the  circuit  court  issued  a  conmiission  to  take  evidence  in  an  admiralty  caoM 
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pending  in  this  court  hy  appeal,  and  both  parties  joined  in  executing  it,  a  proper 
order  of  the  circuit  court,  or  consent  of  the  parties  to  dispense  with  the  order,  must 
be  presumed.    Eieh  y.  Lambert^  12  H.  847*  •  •  •  171. 

Eyidencb,  5. 16. 

DISCONTINUANCE. 

Pleading,  4.  6. 

DISMISSAL  OP  SUIT. 
Courts  of  the  United  States,  18.19. 

DOWER. 

A  clause  releaang  the  right  to  dower  was  inserted  in  an  indenture  after  the  signatures, 
of  both  husband  and  wife,  and  began :  "  And  I,  A.  H.,  wife  of  H.  H.,  &c."  Held^ 
That  it  was  a  part  of  the  same  deed,  and  was  a  valid  release  under  the  laws  of  Ala- 
bama.   Dundas  y.  Hitchcock^  1 2  H.  256 ... .  128. 

Deed,  6. 

EJECTMENT. 
Public  Lands,  5. 

EQUITY. 

1.  A  Inll  in  equity,  which  states  as  the  complainant's  title,  that  he  purchased,  under 
regular  proceedings,  and  at  an  open  and  fair  execution  sale,  a  debt  of  $260,000,  for 
$600,  is  not  bad  on  demurrer.    Ermn  v.  Parham^  12H.197....97. 

2.  A  creditor  who  has  made  a  binding  agreement  with  his  debtor,  not  inequitable  in 
itself,  to  accept  specific  articles  in  payment  of  his  debt,  cannot  haye  relief  in  equity, 
without  complying  mih  his  contract     Very  y.  Levy,  18  H.  845  •  •  •  •  527. 

8.  Such  an  agreement  imports,  per  se,  a  yaluable  consideration.    lb. 

Appeal,  8 ;  Bond  ;  Courts  of  the  United  States,  18 ;  Fraud  ;  Lien,  1 ;  Mis- 
take; Mortgage,  8-10;  Nuisance;  Parties;  Specific  Performance; 
Supersedeas. 

ESCROW. 
Evidence,  4. 

ESTOPPEL. 

If,  in  an  action  of  assumpsil  against  a  corporation,  the  defendant  insist  that  the  writing, 
on  which  the  action  is  founded,  bears  die  corporate  seal,  and  defeats  the  action  upon 
the  ground  that  it  should  have  been  an  action  of  coyenant,  the  defendant  is  estopped 
from  denying,  on  the  trial  of  an  action  of  covenant,  that  the  paper  is  the  deed  of  the 
corporation.  PMaddphiay  WUmngUm^  and  BaUimore  Railroad  Company  y.  Howard* 
18  H.  807 512. 

Deed,  5 ;  Evidbncb,  6 ;  Lien,  1 ;  Mortoagb,  9. 

EVIDENCE. 

1.  VThere  a  formal  record  is  not  required  by  law  to  be  made  up,  those  entries  which 
are  permitted  to  stand  in  its  place,  are  admismble  in  evidence.  Philadelphia^  WiU 
nungUmj  and  BaUimore  Railroad  Company  y.  Howard^  18  H.  807-  •  •  '512. 

2.  The  docket  entry  of  an  action  is  admissible  evidence  of  its  mere  pendency  in  court. 
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8.  Evidence  that  a  corporation,  through  its  counsel,  treated  a  paper  as  its  deed,  in  the 
course  of  a  trial,  is  admissible,  as  against  the  corporation,  to  prove  that  the  seal,  at- 
tached to  the  paper,  is  the  seal  of  the  corporation.    lb. 

4.  Though  it  may  be  shown  that  at  the  time  of  the  sealing  of  an  indenture  it  was 
agreed,  that  the  instrument  should  not  be  the  deed  of  a  corporation  until  a  condition 
should  be  complied  with,  such  an  understanding  prior  to  the  sealing,  and  in  no  way 
connected  with  that  act,  cannot  be  shown.    lb, 

5.  To  read  the  deposition  of  a  deceased  witness,  taken  in  a  former  cause,  it  is  not  nec- 
essary the  parties  should  be  identicaL    lb, 

6.  If  a  party  have  not  opportunity  to  show  an  estoppel  by  pleading,  he  may  exhibit 
the  matter  thereof  in  evidence,  and  the  court  and  jury  are  bound  thereby.    lb, 

7.  A  copy  of  an  official  bond,  duly  authenticated  according  to  the  act  of  congress  of 
July  2,  1836,  §  15,  (5  Stats,  at  Large,  82,)  is  admissible  in  evidence.  United  States 
y.  WUkinsorij  12  H.  246 118. 

8.  Under  the  8th  and  15th  sections  of  the  act  of  July  2, 1886,  (5  Stats,  at  Large,  81, 
82,)  transcripts  of  the  quarterly  returns  of  a  postmaster,  as  corrected  by  the  auditor, 
and  of  the  accounts  based  thereon,  are  admissible  in  evidence  in  an  action  against 
the  postmaster  and  his  sureties  on  his  official  bond,  though  credits  claimed  by  him 
and  rejected,  do  not  appear  in  such  accounts.  United  States  v.  Hodge,  13  H.  478 
....  603. 

9.  Under  the  law  of  Arkansas,  a  deed,  made  by  a  collector  of  taxes,  and  acknowledged 
and  recorded,  is  evidence  of  the  validity  of  the  collector's  proceedings.  Pillow  v. 
Roberts,  13  H.  472 697. 

10.  Bill  in  ei\mty  to  establish  the  title  of  Myra  Clark  Gaines  to  one  half  the  estate  of 
the  late  Daniel  Clark,  as  his  legitimate  daughter,  and  to  have  an  account  thereof 
from  his  executors  and  others.  Held,  that  the  legitimacy  of  the  complainant  was 
not  made  out,  and  the  bill  was  dismissed.     Oaines  v.  Belf,  12  H.  472 ....  254. 

11.  The  marriage  of  the  complainant's  mother  to  D.  being  admitted,  his  confession 
that  he  had  a  lawful  wife  living  at  the  time  of  such  marriage,  is  not  admissible  in 
evidence  as  against  third  persons.    lb. 

12.  The  certificate  of  a  clergyman,  made  sixteen  years  after  the  alleged  act,  that  he 
had  married  the  persons  named  therein,  held  not  to  be  evidence,    lb, 

18.  A  record  of  a  county  court  in  New  Orleans,  oontaining  no  libel,  or  petition,  and 
not  showing  upon  its  face  that  it  was  a  proceeding  in  rem,  held  inadmissible  in  evi- 
dence as  against  third  persons,    lb, 

14.  A  decree  of  this  court,  made  in  a  smt  which  b  proved  not  to  have  been  a  real  con- 
troversy, is  not  admissible  in  evidence  against  third  persons,    lb, 

15.  Where  the  complainant  had  put  in  secondary  evidence  that  one  D.  had  be«n 
convicted  of  bigamy  by  the  ecclesiastical  court  in  New  Orleans,  while  under  the 
dominion  of  Spain,  and  that,  on  search,  the  record  thereof  could  not  be  found,  the 
respondent  may  introduce  a  record  of  such  prosecution  in  which  D.  was  acquitted, 
coming  from  the  custody  of  the  proper  officers,  the  signatures  of  the  Spanish  ofiicers 
to  the  authentication  of  the  record  being  proved,  and  it  being  shown  that  at  the  time 
in  question  those  persons  held  those  offices,    lb, 

16.  A  deposition  of  the  complainant's  mother,  under  whom  she  claims  title,  made  in 
another  proceeding,  is  evidence  against  the  complainant.    lb, 

1 7.  A  letter  from  a  husband  to  a  wife,  is  evidence  in  a  suit  inter  alios  of  the  state  of  hu 
feelings  towards  her  when  written,  and  also  of  his  being  at  the  place  where  it  pui^ 
ports  to  have  been  written  at  the  time  of  its  date.    lb. 

Appeal,  8 ;  Bail,  1 ;  Bills  of  Exchanqr,  &c  2 ;  Collibion,  3 ;  Courts  of 
THE  United  States,  16. 17;  Deposition  ;  Limitations  of  Suits,  l ;  Mort- 
gage, 1-8;  Navt,  &e.  6;  New  Trial;  Public  Lands,  11;  Ships,  &c  5; 
Writ  of  Error,  2. 
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EXCEPnONS. 

1.  Ad  exception  which  became  wholly  immaterial  in  the  progress  of  the  trial,  cannot 
be  assigned  as  error.  PhUadelpkiaf  Wilmingtan^  and  Baltimore  Railroad  Company  t. 
Howard,  18  H.  807 612. 

2.  The  right  to  open  and  close  is  so  far  dependent  on  the  discretion  of  the  court  below, 
that  it  is  not  the  subject  of  a  bill  of  exceptions.  Day  v.  Woodtoortkt  18  H.  863*  •  •  • 
584. 

8.  If  a  record  declare  that  a  bill  of  exceptions  was  t^en  on  the  trial  of  a  case,  this  will 
control  an  erroneous  date  attached  to  the  bill  of  exceptions,  according  to  which  it 
was  signed  before  the  trial     United  States  t.  WUkinsony  12  H.  246. . .  .118. 

Wbit  of  Error,  2-4. 

EXECUTION. 

Where  a  judgment  lien  existed  on  land  at  the  time  of  its  seizure  and  sale  on  the  execu- 
tion, and,  under  the  law  of  Mississippi,  an  appraisement  and  suspension  of  proceed- 
ings took  place,  and  the  debtor  died  before  the  issue  of  a  venditioni  exponas,  under 
which  the  land  was  sold  to  satisfy  the  execution.  Held,  1.  That  the  appraisement, 
&c.,  did  not  displace  the  lien.  2.  That  the  sale  upon  the  venditioni  exponas  was 
merely  a  continuation  of  the  proceedings  under  the  execution  begun  in  his  lifetime. 
8.  That  his  death,  after  the  teste  of  the  execution,  and  the  seizure  of  the  land  there- 
on, did  not  render  a  scire  facias  necessary^  and  the  levy  and  sale  were  regular  and 
legal.     Taylor  v.  Doe,  18  H.  287. . .  .502. 

Damaqbs,  8.  A ;  JuDOMBurTy  &C.;  Lien,  2 ;  Supsrbepsas. 
EXECUTORS  AND  ADMmiSTBATORS. 

LnCITATIOKS  OF  SuiTSy  8.  5. 

EXONEBETUB. 
Bail,  2. 

FLORIDA. 
Courts  of  the  Unitbd  Statbs,  5. 

FRANCE. 
Public  Lands,  6. 16. 17. 19. 

FRAUD. 

A  conveyance  of  land  set  aside,  for  fraudulent  misrepresentations  as  to  the  quantity 

value,  and  title.    Tyler  v.  Black,  18  H.  280 469. 

Deceit;  Mortgage,  4. 

FBAUDULENT  CONVEYANCE. 

1.  To  avoid  a  poet-nuptial  settlement,  insolvency  need  not  be  proved.  Parish  v. 
Murphree,  18  H.  92> •  •  •407. 

2.  A  merchant,  largely  indebted,  and  whose  means  of  payment  were  subject  to  many 
contingencies,  was  not  in  a  condition  to  make  such  a  settlement  of  a  large  landed 
estate,  and  it  is  voidable  by  his  creditors.    lb. 

Bankrupt. 

FBEIGHT. 
Collision,  6. 

FUGITIVES  FBOM  SEBVICE,  aw. 
The  4th  section  of  the  act  of  February  12, 1798,  (1  Stats,  at  Large,  805,)  respecting 
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fn^tiYes  from  service,  is  repealed,  so  fiir  as  it  relates  to  the  penally,  by  the  act  of 
September  18, 1850,  (9  Stats,  at  Large,  462,)  and  an  action  for  the  penalty,  pend- 
ing at  the  time  of  the  repeal,  is  barred.    Norris  v.  Crocker^  IS  H.  429*  •  •  -575. 

GEORGIA. 
Boundary. 

GRANT. 
^  PuBLio  Lands. 

GREAT  BRITAIN. 
PuBLXo  Lands,  28. 

HUSBAND  AND  WIFE. 

Under  the  charter  of  the  Union  Bank  of  Louisiana,  it  was  held,  that  a  married  woman 
could  and  did  bind  her  property  by  a  contract  of  borrowing  jointly  with  her  hns- 
band,  whatever  might  be  the  general  law  of  Louisiana  on  the  subject  Union  Bank 
of  Louisiana  ▼.  Stafford^  12  H.  827*  •  •  •  160.  New  Orleans  Ckxnal  and  Banking  Coin- 
pany  v.  Stafford^  12  H.  848 168. 

DEEDy4;  Do  web;  Eyidbnce,  11. 12. 17;  Fraudulent  Conyetancb. 

INDIANA. 

Certain  special  acts  of  the  State  of  Indiana  as  to  lands  ^ven  for  the  establishment  of 
a  county  seat,  examined  and  applied.  Sargeani  t.  Stdte  Bank  of  Indiana^  12  & 
871. ...1^. 

INDICTMENT. 
Courts  of  the  United  States,  17. 

INJUNCTION. 
Bond;  Mistake;  Nuibanob. 

INSOLVENT. 
Lien,,  8. 

INSURANCE. 

ADMIBALTT,  4  ;  MOBTOAOBy  6. 

INTEREST. 
Armt,  &c,  6. 

INTERNATIONAL  LAW. 
Prize. 

JEOFAILS,  STATUTES  OP. 
Pleading,  2;  Verdiot. 

JOINDER  OF  PARTIES. 
Appeal,  2 ;  Parties  ;  Pleadino,  4.  fiw 

JOINT  DEFENDANTa 
Parties  ;  Pleading,  4.  5. 
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JUDGMENT  AND  DEGBEE. 

Under  the  law  of  Louidana,  the  sale  of  property  under  execution,  on  a  twelve  monthi* 
credit,  neither  satisfies  the  judgment,  nor  novates  the  debt  Union  Bank  of  Lou- 
igiana  v.  Stafford^  12  H.  827. . .  .160.  New  Orleans  Canal  and  Banking  Company 
▼.  Stafford^  12  H.  848 168. 

Assignment;  Bail,  1;  Bankrupt;  Courts  of  the  United  States,  15;  Evi- 
dence, 14 ;  Execution  ;  Lien,  2.  8 ;  Limitations  of  Suits,  8.  5 ;  Mortoaob, 
8 ;  Parties  ;  Plbadino,  2-5 ;  Public  Lands,  14.  24 ;  Verdict. 

m 

JURISDICTION. 
Courts  of  the  United  States,  1 ;  Parties. 

JURY. 
New  Trial. 

KENTUCKY. 
Nuisance. 

LACHES. 
Mortgage,  5. 

LAPSE  OF  TIME. 
Public  Lands,  18. 

LIEN 

1.  A  settler,  entitled  to  preemption,  sold  his  right,  his  vendee  resold  it,  taking  from  the 
second  vendee  a  contract  in  writing,  to  pay  to  the  preemptioner  a  sum  of  money  a« 
part  of  the  price  for  which  the  preemptioner  had  conveyed  his  right  to  the  first 
vendee.  Upon  a  biU  in  equity  by  the  preemptioner,  to  subject  the  land  to  the  pay- 
ment of  this  sum  of  money,  held^  1.  That  the  preemptioner  had  a  title,  which  was 
the  subject  of  a  sale.  2.  That  the  second  vendee  having  gone  into  possession  under 
his  contract,  which  he  never  rescinded,  and  not  having  relinquished  the  possession, 
could  not  afterwards  acquire  a  title  from  the  government  by  proving  a  right  of  pre- 
emption in  his  own  name,  and  then  insist  that  nothing  was  due  on  account  of  his 
purchase.  8.  That  the  complainant  had  a  Hen  on  the  land  by  virtue  of  the  contract 
of  the  second  with  the  first  vendee.     Thredgill  v.  Pintard,  12  H.  24. ...  15. 

2.  The  levy  of  a  ca,  sa.,  in  1817,  was  a  release  of  the  judgment  lien  on  lands  of  the 
debtor,  by  the  law  of  Yiiginia;  and  in  this  case  there  was  no  escape,  or  death  in 
custody,  to  revive  the  lien,  nor  was  any  execution  lien  created  by  the  10th  section 
of  the  Virginia  act  of  1819,  which  applies  only  to  levies  commenced  after  the  date 
of  the  act    Snead  v.  M'CouU,  12  H.  407 208. 

8.  Taking  the  poor  debtor's  oath,  under  the  act  of  congress  of  January  6, 1800,  (2 
Stats,  at  Laige,  4,)  did  not  revive  a  judgment  lien,  nor  did  a  deed  of  asdgnment  of 
his  property  by  the  debtor  to  the  marshal.    lb. 

Bankrupt;  Execution. 

LIMITATIONS  OF  SUITS. 

1.  An  entry  under  a  deed  from  a  tax  collector,  and  possessicm  of  the  land  described  in 
the  deed,  is  sufficient  evidence  of  an  adverse  seisin  imder  a  statute  of  limitations. 
Pillow  V.  RobertSf  18  H.  472 597. 

VOL.   XIX.  60 
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2.  By  the  law  of  Arkansas,  five  years'  possession  under  an  inyalid  deed  from  a  tax 
collector,  is  a  bar  to  an  action  by  the  true  owner.  Pillow  v.  Roberts^  18  H.  472  -  •  •  • 
597. 

8.  Though  a  judgment  obtained  against  one  executor  in  a  State  where  he  has  qualified* 
is  not  conclusive  against  another  executor  in  another  State  where  he  has  qualified, 
it  is  primd  facie  valid ;  and  a  bar  by  the  statute  of  limitations,  of  the  original  canae 
of  action,  is  not  a  bar  to  a  suit  on  such  a  judgment  Hill  v.  Tucker,  18  U.  458-  -  •  - 
587. 

4.  Article  8505,  of  the  Code  of  Louisiana,  does  not  apply  to,  or  limit  suits  on  paper 
not  negotiable,    lb, 

5.  The  preceding  decision,  Hill  v.  Tucker,  18  H.  458,  applied  to  this  case.  QoodaU  ▼. 
Tucker,  18  H.  469 594. 

MoBTOAOE,  9 ;  Public  Lands,  19. 

LOUISIANA. 

Bond;  Courts  of  thb  United  Statbs,  9. 15;  Husband  and  Wife;  Judg- 
ment, &c. ;  Limitations  of  Suits,  4.  5  ^  Public  Lands,  7-28 ;  Writ  of 
Error,  2.  8. 

MARRIAGE. 
Evidence,  11. 12. 

MISSISSIPPI 
Execution  ;  Pleading,  4.  5 ;  Slaves. 

MISSOURL 
Public  Lands,  1-4. 

MISTAKE. 

A  having  purchased  land  from  B,  suffered  it  to  be  sold  for  taxes;  afterwarda  C,  who 
was  A's  surety  for  the  price,  obtained  from  B  a  new  bond  to  convey,  the  first  being 
surrendered ;  B  was  ignorant  of  the  tax  sale,  received  no  new  conaderatiou,  and 
intended  merely  to  substitute  C  for  A.  On  a  Inll  by  C  to  have  the  contract  rescinded, 
and  the  judgment  against  him  for  the  purchase-money  enjoined ;  Held,  1.  That  the 
loss  of  the  title  was  C's  loss.  2.  That  tiie  bond  to  C  should  be  rdbrmed,  so  as  to  ac- 
cord with  the  real  agreement  3.  That  this  might  be  done  under  the  answer  withoat 
a  cross-bill ;  and  a  decree  was  made  accordingly.  Bradford  v.  Union  Bank  of  Teur 
nessee,  18  H.  57 888. 

MONEY  HAD  AND  RECEIVED. 
Pleading,  4.  5. 

MONITION. 
Prize,  5. 

MORTGAGE. 

1.  On  a  bill  to  redeem,  parol  evidence  is  admissible  to  show  that  what  appears  upon 
the  written  papers  to  have  been  a  conditional  sale  for  an  agreed  price,  was  in  fiict  a 
loan  of  money,  and  that  the  land  was  but  a  security  for  the  money  lent.  RusseU  v. 
Southard,  12  H.  189*  •  •  -66. 

2.  The  inadequacy  of  the  sum  mentioned  in  the  papers  as  the  consideration  of  tlie 
alleged  sale,  is  an  important  circumstance  to  show  that  the  transaction  was  not  in 
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troth  a  sale,  but  a  mortgage ;  and,  in  a  doubtful  case,  courts  will  incline  to  consider 

it  a  mortgage.    Russell  v.  Southardj  12  H.  139 66. 

8.  Though  no  personal  security  for  the  repayment  of  the  money  was  given  in  writing, 
yet  where  the  written  memorandum  ascertains  the  amount  advanced,  and  the  oral 
evidence  shows  it  was  by  way  of  loan,  the  relation  of  debtor  and  creditor  exists  and 
assumpsit  will  lie,  and  the  conveyance  is  a  mortgage.    lb, 

4.  Though  a  mortgagee  in  possession  may  take  a  release  from  the  mortgagor,  the  trans- 
action is  to  be  carefully  scrutinized^  and  if  any  unconscientious  advantage  was  taken, 
the  release  will  be  set  aside.    lb. 

5.  An  account  of  rents  and  profits  is  not  an  inseparable  incident  to  the  redemption  of 
a  mortgage  of  lands ;  laches  by  the  mortgagor  may,  and  in  this  case  did,  operate  as 
a  waiver  of  the  right.    lb, 

6.  A  mortgagee  in  possession,  who  obtains  insurance,  and  pays  the  premium,  is  not  ao- 
countablo  to  the  mortgagor  for  what  was  received  under  the  policy.     lb, 

7.  A  mortgagee,  in  possession  of  slaves,  is  accountable,  not  only  for  their  hire  actually 
received  by  him,  but  for  what  he  might  have  received  without  gross  negligence. 
Bennett  v.  Butterworth,  12  H.  367 186. 

8.  Where  the  district  court,  sitting  in  bankruptcy,  reformed  a  first  mortgage  without 
notice  to  the  second  mortgagee,  and  subsequently,  on  the  petition  of  the  assignee, 
and  with  notice  to  the  second  mortgagee,  caused  the  mortgaged  property  to  be  sold, 
h^,  that  the  second  mortgagee  was  bound  by  this  last  proceeding,  and  could  not 
maintain  a  bill  against  the  first  mortgagee,  who  was  the  purchaser  under  the  sale,  to. 
charge  his  second  mortgage  on  the  property.    Fowler  v.  Uartt  13  H.  373  •  -  •  •  538. 

9.  The  Texas  statute  of  limitations  of  actions  upon  contracts,  or  for  the  detention  of 
personal  property,  have  no  application  to  a  bill  in  equity  to  foreclose  a  mortgage ; 
equity  does  not  allow  the  mortgagor  to  set  up  his  possession  as  adverse  to  the  mort- 
gagee. Union  Bank  of  Louisiana  y.  Stafford,  12  H.  327- •••160.  New  Orleans 
Canal  and  Banking  Company  v.  Stafford,  12  H.  343  •  •  •  •  168. 

10.  A  bill  to  foreclose  an  equitable  mortgage  on  machinery,  cannot  be  maintained  by 
an  assignee,  who  took  the  assignment  only  to  secure  a  debt  which  has  been  paid. 
WiOfur  Y.  Almy,  12  H.  180  .\ .  .89. 

NAVIGATION. 

Nuisance.* 

NAVY  OP  THE  UNITED  STATES. 

1.  In  an  action  by  a  marine  against  his  commanding  officer,  for  inflicting  punishment 
on  him  for  refusing  to  do  duty  in  a  foreign  port,  upon  the  ground  that  the  time  of 
his  enlistment  had  expired  and  he  was  entitled  to  his  discharge,  held,  1.  That  the 
right  to  determine  the  question  whether  the  plaintiff  was  then  and  there  entitled 
to  his  discharge,  was  for  the  time  being,  in  the  commander ;  and  it  was  the  duty  of 
the  plaintiff  to  submit  to  that  determination  and  look  for  redress  on  his  return 
home ;  and  for  any  mere  error  in  judgment  in  this  matter,  no  action  would  lie 
against  the  commander.    Dinsman  v.  Wilkes,  12  H.  390. ...  201. 

2.  That  the  refusal  of  the  plaintiff  to  submit  to  the  decision  of  the  commander,  was 
an  act  of  insubordination,  for  which  he  was  liable  to  punishment    3, 

8.  That  if  the  defendant,  in  the  honest  exercise  of  his  judgment,  believed  it  proper  to 

confine  the  plaintiff  on  shore,  he  had  a  right  to  do  so.    lb, 
A.  If  the  punishment  inflicted  on  the  plaintiff,  was,  in  any  degree,  or  in  any  manner, 

aggravated  by  malice,  or  a  vindictive  feeling,  or  a  desire  to  oppress  him,  on  the  part 

of  the  defendant,  he  is  liable  to  an  action.    lb. 
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5.  Certain  questions  as  to  the  admissibility  of  evidence  in  the  particalar  posfcore  of  tbe 
facts,  considered  and  ruled.    Dinsman  ▼.  WilkeSy  12  H.  890. . .  .201. 

Prize,  S. 

NEW  TRIAL. 

Though  no  absolute  rule  is  lud  down,  concerning  the  exclusion  of  the  testimony  of 
jurors  as  to  misconduct  in  the  jurj-room,  the  court  examined  the  evidence  in  this 
case,  and  held  it  did  not  show  ground  for  a  new  trial.  United  States  v.  Reid^  12  H. 
861 180. 

NOTICE. 
Record. 

NOVATION. 
Judgment,  &c. 

NUISANCE. 

1.  The  Ohio  River  being  a  public  navigable  stream,  of  right  should  remain  free  and 
unobstructed.  Pennsylvania  v.  Wheeling  and  Belmont  Bridge  Company,  IS  H.  518 
....621. 

2.  The  Wheeling  bridge  is  an  obstruction  of  the  free  navigation  of  the  Ohio  by  vessels 
propelled  by  steam.    2b. 

8.  A  law  of  the  State  of  Virginia  authorizing  this  obstruction  was  inoperative.    lb, 

4.  1 .  Because  it  impaired  the  obligation  of  the  compact  between  Virginia  and  Kentucky, 
that  the  use  and  navigation  of  tbe  Ohio,  so  far  as  the  territory  of  Virgiiua  or  Ken- 
tucky is  concerned,  shall  be  free  and  common  to  the  citizens  of  the  United  States.  lb. 

5.  2.  Because  it  is  in  conflict  with  the  legislation  of  congress  which  regulates  the  com- 
merce among  different  States  and  with  foreign  nations  carried  on  upon  this  river. 
Ih, 

6.  The  State  of  Pennsylvania,  as  the  proprietor  of  public  works,  suffers  special  damage 
in  its  property,  by  reason  of  this  public  nuisance,  and  this  damage  is  continued  from 
day  to  day,  is  not  capable  of  proof  and  computation  in  each  item  thereof,  and  so  is 
not  reparable  by  the  course  of  the  common  law,  and  in  such  a  case  a  bill  in  equity, 
by  the  State,  lies,  to  enjoin  the  nuisance.    lb, 

7.  But,  if  by  the  construction  and  use  of  a  suitable  and  practicable  draw,  the  navigation 
of  the  river  should  be  restored  to  such  a  condition  as,  in  the  judgment  of  the  court, 
renders  it  free  from  unreasonable  obstruction,  the  bridge  should  not  be  treated  as  a 
nuisance.    lb, 

OFFICER. 
Army,  &c. 

OmO  RIVER. 
Nuisance. 

PARTIES. 

When  the  proper  parties  are  not  within  the  jurisdiction,  and  a  decree  may  be  made 
without  affecting  their  interests,  the  plaintiff  is  excused  from  joining  them  by  the 
first  section  of  the  act  of  February  28,  1889,  (5  Stats,  at  Large,  821.)  Union  Bank 
of  Louisiana  v.  Stafford,  12  H.  827*  •••160.  New  Orleans  .Canal  and  Banking 
Company  v.  Stafford,  12'  H.  348. . . .  168. 

Admiralty,  4 ;  Covenant,  1 ;  Pubuc  Lands,  16. 


INDEX.  718 


PARTNERSHIP. 

Partners  have  the  right,  as  between  themselves,  to  control  the  possession  of  their  assets, 
and  appropriate  them  to  the  pa)rment  of  claims  hy  one  partner  on  the  firm.  McCor^ 
mick  V.  Gray,  18  H.  26*  •  •  '868. 

Arbitration. 

PATENT. 
Public  Lands,  5. 

PAYMENT. 

Accord  and  Satisfaction;   Bills  of  Exchange,  &c  2;   Judgment,  &c.; 

Mortgage,  10;  Partnership. 

PENALTY. 

FUGITIYBB  FROM  SeRYICS. 

PENNSYLVANIA. 
Nuisance. 

PENSION. 
Courts  of  the  United  States,  3-4. 

PILOTS  AND  PILOTAGE. 
Constitutional  Law,  1-8. 

PLEADING. 

1.  The  •omission  of  the  defendant  to  join  in  a  demurrer  to  a  plea,  is  a  waiver  of  that 
plea.    Marsell  v.  Hall,  18  H.  212-  •  •  •464. 

2.  An  omission  to  enter  a  formal  judgment  on  one  of  two  pleas,  which  was  demurred 
to,  and  which  showed  no  defence,  is  cured  by  the  statute  of  jeofiiils,  (1  Stats,  at 
Lai^e,  91,  §  32.)     lb. 

8.  Where  a  set  of  pleas  are  all  applicable  to  the  first  count,  which  was  struck  out  after 
the  issues  thereon  were  made  up,  and  the  second  count  was  not  answered,  it  was 
regular  to  give  judgment  ibr  the  plaintiff  for  want  of  a  plea.  Hogan  v.  Boss,  18  H. 
173 451. 

4.  As,  by  the  law  of  Mississippi,  a  joint  promise  on  negotiable  paper,  makes  a  several, 
as  weir  as  a  joint  liability  to  action,  the  plaintiff,  in  an  action  agsunst  two  or  more 
jointly,  may,  by  leave  of  the  court,  discontinue  against  all  but  one,  and  take  judg- 
ment against  him  alone,  though  the  defendants  plead  jointly.  Coffee  v.  Planters 
Bank  of  Tennessee,  13  H.  183-  •  *  '454. 

5.  And  where  such  a  judgment  was  rendered  on  a  count  for  money  had  and  received, 
and  no  objection  was  taken  in  the  court  below,  upon  a  writ  of  error,  it  was  intended, 
in  support  of  the  judgment,  that  the  liability  of  the  defendant  arose  out  of  negotia- 
ble paper,  and  so  was  several  as  well  as  joint.    Jb. 

Admiralty,  4;  Evidbngb,  6;  Mistake;  Parties;  Publio  Lands,  14.  18; 

Writ  of  Error,  1. 


60 


PLEDGE. 

MORTGAGB,  10. 
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POOB  DEBTOR. 

LiEK)  8. 

POST-OFFICE  AND  POSTMASTER. 

1.  A  paper,  folded  in  the  form  of  a  letter  not  sealed,  containing  an  order  for  merchant 
dise,  is  "  mailable  matter,"  within  the  meaning  of  the  tenth  section  of  the  act  of 
March  8,  1845,  (5  Stats,  at  Large,  786,)  and  the  carriage  of  such  a  letter  snbjecta 
the  master  of  a  steamboat  running  regularly  on  a  mail  route,  to  a  penalty.  United 
States  y.  Bromley,  12  H.  88 48. 

2.  An  initial  letter  written  on  the  envelop  of  a  newspaper,  is  not  a  "•  writing  or  memo> 
randum  "  forbidden  by  the  18th  or  80th  section  of  the  act  of  March  8, 1825,  (4  State, 
at  Large,  105,  111,)  and  a  postmaster  is  not  justified  thereby  in  detiuntng  such 
newspaper  from  the  person  to  whom  it  is  directed.  Teal  v.  Felton,  12  H.  284. . . . 
186. 

8.  Trover  lies  in  a  state  court  for  the  conversion,  to  which  such  unlawftil  detention 
amounts.    2b, 

Eyidenge,  7.  8. 

POWER. 
Deed,  5. 

PRACTICE 
Amendment;  Appeal,  8.  4;  Bond;  Coxtbtsof  the  United  States,  15-19; 

exoeptionb,  2. 

PRESIDENT. 
Prize,  1. 

PRESUMPTION. 
Bills  of  Exohangb,  &o.  2 ;  Deposition  ;  Public  Lands,  7-10. 18.  * 

PRIZE. 

1.  Neither  the  President,  nor  any  inferior  executive  officer,  can  establish  a  court  td 
prize,  competent  to  take  jurisdiction  of  a  case  of  capture  Jure  belli.  Jecker  ▼. 
Montgomery,  18  H.  498 615. 

2.  Though  it  is  the  duty  of  the  captor,  under  the  laws  of  nations  affirmed  by  the  act 
of  congress,  to  send  in  captured  property  for  adjudication  by  a  court  qf  his  own 
country,  having  competent  jurisdiction,  yet  he  may  be  excused,  by  imperative  cir> 
cumstances,  for  making  a  sale  of  such  property,  and  afterwards  seasonably  subjectiiig 
the  proceeds  to  the  jurisdiction  of  a  proper  court  of  prize.    Ih. 

3.  The  orders  of  the  commander  in  chief,  not  to  weaken  his  force  by  detaching  an  o(^ 
ficer  and  crew  for  the  prize ;  or  his  own  deliberate  and  honest  judgment,  exercised 
in  reference  to  all  the  circumstances,  that  the  public  service  does  not  permit  him  to 
make  such  detachment,  will  excuse  the  captor  from  sending  in  his  prize  for  adjudicar 
don.    2b, 

4.  If  no  sufficient  excuse  appear,  or  if  the  captor  have  unreasonably  delayed  to  bring 
the  question  of  prize  or  no  prize  to  an  adjudication,  the  court  may  refuse  to  proceed 
to  an  adjudication,  and  may  award  restitution,  with  or  without  damages,  upon  the 
ground  of  forfeiture  of  rights  by  the  captor,  although  his  seizure  was  originally  law- 
ful   2h. 


INDEX.  715 

§•  So  if  the  captor  ahovld  neglect  to  proceed  at  all,  the  court  may,  upon  a  libel  filed 
hj  the  owner,  for  a  marine  trespass,  grant  a  monition  to  proceed  to  adjudication  in 
a  court  of  prize,  or  refuse  it,  and  at  once  award  damages.  Jecker  v.  Montgomery^ 
18  H.  498 615. 

6.  In  this  case,  the  captor  was  held  to  have  forfeited  no  rights,  and  an  order  to  proceed 
in  a  court  of  prize,  within  whose  jurisdiction  were  the  proceeds  of  the  sale  of  the 
property,  was  directed  to  be  made  by  the  circuit  court    /& 

PUBLIC  LANDS. 

1.  The  inception  of  title  to  a  particular  tract  of  land  under  a  New  Madrid  certificate, 
is  the  recording  of  the  plat  and  survey  in  the  recorder's  office.  Lessieur  y.  Pricey 
12H.59 81. 

2.  By  the  act  of  March  8, 1820,  (8  Stats,  at  Large,  547,  §  6,)  granting  four  sections 
of  land  to  the  State  of  Missouri,  a  title  to  four  sections  of  land  was  vested  in  the 
State,  with  power  to  select  and  locate  the  particular  land ;  and  when  the  selection 
was  made  by  authorized  commissioners,  and  notified  to  the  surveyor-general,  the 
title  became  attached  to  the  particular  land  so  selected.    Jb, 

8.  The  surrounding  circumstances  considered,  and  allowed  to  ^ve  a  construction  to  an 
act  of  congress  making  a  grant  of  land.    lb. 

4.  A  location  under  a  New  Madrid  certificate  amounted  to  an  exchange  of  the  land  at 
New  Madrid  for  the  land  located,  and  could  not  be  made  without  the  knowledge  of 
the  owner  of  the  New  Madrid  claim.    lb. 

5.  A  patent  which  reserved  the  rights  of  settlers  in  the  village  of  Peoria  as  granted  by 
acts  of  May  15,  1820,  (8  Stats,  at  Laige,  605,)  and  March  8, 1828,  (8  Stats,  at 
Large,  786,)  gave  no  title  as  against  such  a  settler,  who  may  recover  the  land,  in  an 
action  of  ejectment,  against  the  patentee,  though  the  settler's  patent  was  of  a  sub- 
sequent date.    BaUance  v.  Forsyth^  18  H.  18 862. 

6.  After  the  10th  February,  1768,  the  date  of  the  definitive  treaty  of  peace  between 
Great  Britain,  France,  and  Spain,  by  which  the  territory  between  the  rivers  Misos- 
sippi  and  Perdido  was  ceded  to  Great  Britain,  the  French  authorities  could  not 
graAt  lands  therein.    MontatUt  v.  United  States^  12  H.  47  •  •  •  •  28. 

7.  Where  a  concession  was  made  by  the  Spanish  governor  of  Louisiana  in  1799,  and 
no  survey  was  made  and  no  possession  taken,  and  no  act  done  under  it  until  it  was 
produced  in  court,  in  1846  ;  held,  that  the  incipient  title  must  be  presumed  to  have 
been  extinguished.     United  States  v.  Hughes,  18  H.  1. . .  .849. 

8.  The  previous  decision  affirmed,  and  applied  to  the  facts  of  this  case.  75. 18  H.  4 
.  • .  .852. 

9.  The  two  previous  decisions  affirmed  and  applied  to  this  case.    lb.  18  H.  7  •  •  •  •  854. 

10.  A  claim  founded  on  a  Spanish  order  of  survey,  no  possession  having  been  taken, 
and  no  survey  made,  nor  any  act  done  under  the  alleged  title  since  1791,  when  the 
order  of  survey  was  issued,  held  to  have  been  abandoned  and  the  inchoate  title  ex- 
tinguished.    United  States  v.  Simon,  12  H.  483 225. 

11.  A  paper  extracted  &om  a  Spanish  register  of  land  titles  in  Louisiana,  purporting 
to  contain  only  the  recitals  which  usually  precede  a  Spanish  title  in  form,  but  adding 
no  words  of  grant,  held  not  to  be  evidence  of  any  title.  United  States  v.  Le  Blanc, 
12  H.  485 227. 

12.  Some  account  of  the  officers  by  whom  the  power  to  grant  lands  in  Louisiana  was 
exercised,  under  the  Spanish  authorities.    United  States  v.  Moore,  12  H.  209  •  •  •  106. 

18.  A  claim  under  an  alleged  purchase  from  the  Spanish  authorities,  held,  upon  the 
evidence,  and  the  presumptions  arising  from  the  lapse  of  time  and  the  surrounding 
circumstances,  to  have  been  extinguished,  by  the  Spanish  authorities  before  the 
cession  of  Louisiana  to  the  United  States.    lb. 

14.  The  district  court,  proceeding  under  the  act  of  May  26,  1824,  (4  Stats,  at  Large^ 
62,)  cannot  make  an  indefinite  decree,  in  favor  of  the  petitioner,  for  such  quanti^ 
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of  land  as  the  United  States  may  have  sold  of  the  land  adjudged  to  belong  to  him) 
the  precise  quantity  must  be  ascertained  by  the  decree ;  and  it  is  to  this  end,  in 
part,  that  the  act  requires  those  in  possession  of  any  part  of  the  land  claimed  by  the 
petitioner,  to  be  made  parties.     Untied  Slates  ▼.  Moore^  12  H.  209*  •  •  •  106. 

15.  Though  the  amendatory  and  repealing  clauses  of  the  acts  of  May  23,  1828,  (4 
Stats,  at  Large,  284,)  and  May  24,  1828,  (4  Stats,  at  Laige,  298,)  do  not  require 
adverse  claimants  to  be  made  parties  to  a  petition,  yet  the  act  of  June  1 7,  1844,  (5 
Stats,  at  Large^676,)  which  revived  and  extended  the  act  of  1824,  does  not  incor- 
porate those  provisions  in  either  of  these  acts  of  1828,  and,  proceeding  under  this 
act  of  1844,  adverse  claimants  must  be  made  parties.    lb. 

16.  Grants  made  by  the  French  authorities  in  Louisiana,  after  the  date  of  the  treaty  of 
Fontainbteau,  (8  Stats,  at  Large,  200,)  held  void,  unless  continued  possession  laid  a 
foundation  for  presuming 'a  confirmation  by  the  authorities  of  Spain,  in  which  case, 
as  the  tides  would  be  complete  and  legal,  a  remedy  is  not  afforded  by  the  act  of  May 
26,  1824,  (4  Stats,  at  Large,  52,)  but  the  tities  are  to  be  tried  in  the  usual  modes, 
under  the  laws  and  practice  of  the  State.     United  States  v.  PiUerin^  18  H.  9 855. 

17.  Petition  dismissed  without  prejudice.    lb, 

18.  A  petition  to  confirm  a  Spanish  titie  in  Louisiana,  under  the  act  of  May  26, 1824, 
(4  Stats,  at  Large,  52,)  must  contain  an  allegation  of  the  residence  of  the  grantee  in 
Louisiana,  at  the  date  of  the  grant,  or  previous  to  March  10,  1804;  and  the  title 
shown  must  not  be  a  complete  titie.     United  States  v.  Casianty  12  H.  437 228. 

19.  The  act  of  May  26, 1824,  (4  Stats,  at  Large,  52,)  revived  by  the  act  of  June  17, 
1844,  (5  Stats,  at  Large,  676,)  limits  the  right  to  file  a  petition  under  a  French  o 
Spanish  grant,  to  two  years  from  the  passage  of  the  latter  act     United  States    . 
Porche^  12  U.  426  •  •  •  •  228. 

20.  Though  the  commandant  of  the  port  of  New  Madrid,  in  upper  Louisiana,  had 
power,  as  the  deputy  of  the  Spanish  governor  of  the  province,  to  enter  into  a  con* 
tract  to  grant  lands  in  consideration  of  the  introduction  of  a  colony,  &c.,  and  though 
the  facts  set  forth  in  his  order  as  the  motives  of  the  agreement  must  be  taken  as 
true,  yet,  before  the  grantee  could  apply  for  a  titie  in  form,  he  must,  according  to 
the  laws  and  usages  of  Spain,  have  complied  with  the  conditions  which  formed  the 
consideration  of  the  grant ;  and  as  the  United  States  have  succeeded  to  the  rights 
and  duties  of  the  Spanish  crown,  touching  this  subject,  the  applicant,  who  has  &iled 
to  perform  those  conditions,  cannot  demand  a  titie  from  the  United  States,  under 
the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  revived  by  the  act  of  June  17, 
1844,  (5  Stats,  at  Large,  676.)     Qknn  v.  United  States,  18  H.  250 480. 

21.  The  time  allowed  by  the  United  States  for  performance  of  such  conditions  in  grants 
of  this  character,  did  not  run  after  the  date  of  the  act  of  March  26,  1804,  (2  Stats, 
at  Large,  287,  §  14,)  and  it  was  competent  for  the  political  department  of  the  gov^ 
emment  thus  to  limit  the  time.    1  b. 

22.  The  principles  of  the  preceding  case,  Glenn  v.  United  States,  18  H.  250,  applied 
to  this  case,  and  the  petition  dismissed.  De  Villmonfs  Heirs  v.  United  States,  18  EL 
261 489. 

23.  The  petition  of  the  appellees,  founded  on  a  British  grant,  dismissed,  because,  if  any 
titie  was  made  thereby,  it  was  a  complete  legal  titie,  and  the  district  court  had  not 
jurisdiction  under  the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  as  revived  by 
the  act  of  June  17, 1844,  (5  Stats,  at  Large,  676.)  United  States  v.  McCuUagk,  19 
H.  216 465. 

24.  Under  the  act  of  May  20, 1826,  (4  Stats,  at  Large,  179,)  granting  lands  for  the 
support  of  schools,  the  secretary  of  the  treasury  had  power  to  decide,  as  between 
the  school  trustees  for  a  township  and  one  claiming  under  a  private  entry,  whether 
the  land  in  question  had  been  duly  selected  and  set  apart  for  the  schoob  of  the 
township ;  and  his  decision  was  final.     CampbeU  v.  Doe,  13  H.  244 •  •  •  •477. 

Lien,  1. 
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PURCHASE. 
Dbbd,  1, 

BAniROAD. 

GOKSTITUTIONAL  LaW,  4 ;  CONTBAOT,  3. 

RECORD. 

A  paper  found  on  the  files  of  the  court  in  a  case,  purporting  to  show  how  notice  was 
^ven  in  that  case,  but  contradicting  the  entry  on  the  record  that  due  notice  was 
given,  is  not  a  part  of  the  record,  nor  entitled  to  any  effect  Sargeant  r.  State  Bank 
of  Indiana,  12  H.  871 190» 

Courts  of  the  Ukitbd  States,  9 ;  Evidenoe,  1.  2.  lS-15 ;  Exceptions,  8. 

RECOUPMENT. 
Damages,  8. 

RESCISSION  OF  CONTRACT. 
Contract;  Mistake. 

REVENUE  LAWS. 

1.  Though  generally,  the  name  by  which  an  article  is  known  in  commerce,  is  taken  to 
include  that  article  in  a  revenue  law,  yet,  by  a  course  of  legislation,  it  may  be  made 
apparent  that  congress  did  not  intend  to  include  a  particular  article  under  a  name, 
which,  among  commercial  men,  would  include  it  De  Forest  v.  Lawrence^  13  H.  274 
••••496. 

J.  This  principle  applied  to  dried  sheepskins,  having  the  wool  on,  under  the  act  of 
July  80, 1846,  (9  Stats,  at  Laige,  42.)    lb. 

8.  Under  the  tariff  act  of  July  80,  1846,  (9  Stats,  at  Large,  44,  sched.  B,)  glass  tum- 
blers, having  the  entire  sur&ce  or  bottom  smoothed,  or  polished,  or  their  sides  fig- 
ured or  ornamented  by  cutting,  or  grinding,  are  "  glass  cut,"  and  subject  to  a  duty 
of  40  per  centum  ad  vcUorem,    Binns  v.  Lawrence,  12  H.  9  •  •  •  •  7. 

4.  Under  the  tariff  act  of  July  80, 1846,  (9  Stats,  at  Large,  42,)  only  the  quantity  of 
btandy  imported,  not  that  8ho:vm  by  the  invoices,  is  dutiable ;  but  as  this  act  lays 
upon  it  an  o^  valorem  duty,  the  allowance  for  leakage  of  two  per  centum  of  quantity 
gauged,  cannot  be  made  under  the  59th  section  of  the  collection  act  of  1799, 
(1  Stats,  at  Large,  672,)  because  that  law  applied  only  to  liquors  subject  to  duty  by 
the  gallon.    Lawrence  v.  Caswell,  18  H.  488 612. 

6.  Under  the  warehousing  act  of  August  6,  1846,  (9  Stats,  at  Large,  68,)  an  importer 
had  not  a  right,  as  soon  as  the  law  was  passed,  and  independently  of  any  regulations 
by  the  secretary  of  the  treasury,  to  land  his  goods  at  the  port  of  delivery  to  which 
they  were  destined,  and  store  them  there,  on  giving  such  bonds  as  that  act  required. 
TremleU  v.  Adams,  18  H.  296. . .  .607. 

6.  The  act  was  confined  to  ports  of  entry,  until  extended  by  the  action  of  the  secretary, 
to  ports  of  delivery.    1  h. 

CONSTITUTIONAI.  LaW,  1-8 ;  CoURTS  OF  THE  UNITED  STATES,  14. 

RIGHT  TO  BEGIN. 
Exceptions,  2. 
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BIVEB. 

NUISANCB. 

SALE. 

1>BSD|  1-4 ;  Equitt,  1 ;  Ezbcutioh ;  Judgment,  &o.;  Lien;  MoBTaAGE,  1-4.  8; 

Pbizb,  2-6 ;  Slaves  ;  Taxes  ;  Trust,  1. 

SCHOOLS. 
PuBZJO  Lands,  24. 

SCIRE  FACL^S. 
Bail;  Execution. 

SEAL. 
Deed,  6. 

SEISIN  AND  DISSEISIN. 
Limitations  of  Suits,  1.  2. 

SET-OFF. 
Damages,  8. 

SHIPS  AND  SHIPPING. 

1.  Damage  done  to  cotton  thread,  by  dampness  of  the  hold  of  the  Tessel,  not  occasioned 
by  bad  stowage,  or  any  negligence  of  the  master,  or  mariners,  is  an  "  accident  of 
navigation,"  within  the  exception  in  a  bill  of  lading.  Clark  t.  Barnwell^  12  H.  272 
....180. 

2.  If  damage  be  done  by  an  accident,  or  peril,  excepted  in  the  bill  of  lading,  the  ship- 
per must  primd  facie  bear  the  loss ;  but  he  may  impose  it  on  the  master  or  owners, 
or  on  the  vessel,  by  proving  tiiat  the  negligence  of  the  master,  or  mariners,  made  the 
excepted  peril  or  accident  operative  on  his  goods.    lb. 

S.  If  it'is  usual  to  carry  salt  as  part  of  the  caigo  of  a  general  ship,  it  is  not  negligence 
to  take  it  on  board ;  and  the  owner  of  goods,  liable  to  be  injured  by  its  presence  in 
the  hold,  must  bear  the  loss  occasioned  thereby,  if  there  was  no  bad  stowage,  and  no 
inquiry  made  by  the  shipper,  before  the  goods  were  put  on  board,    lb, 

4.  A  carrier  is  not  responsible  for  the  consequences  of  delay  of  the  voyage  not  attrib- 
utable to  misconduct  of  his  servants.    lb. 

5.  A  bill  of  lading,  containing  the  usual  clause,  ^  shipped  in  good  order,  ftc.,"  and 
addmg  **  contents  unknown,"  acknowledges  only  the  fair  external  appearance  of  the 
packages,  and  the  burden  is  on  shipper  to  prove  the  condition  of  their  contents  when 
they  came  on  board.    lb. 

.6.  A  question  of  &ct  as  to  Ihe  cause  of  damage  to  goods  in  the  hold  of  a  veaaeL  Biek 
T.  Lambert^  12  H.  847. . .  .171. 

COLLIBIOK. 

SLAVES. 
The  statute  of  Sfisstssippi,  of  June,  1822,  respecting  the  sale  of  slaves  brought  into  thai 
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State,  does  not  make  void  a  note  given  for  the  price  of  such  slaves.    Harris  v.  Rwh 

fie&,  12H.  79 38. 

Dakaobs,  8. 4 ;  Fuoitiybb  from  Skbtiob  ;  Mobtoagb,  7. 

SPAIN. 

PUBLIO  LaNDB,  7-22. 

SPECIFIC  PERFORMANCE. 

Upon  a  bill  for  specific  performance  of  a  contract  to  convey  land,  held,  that  the  com- 
plainant was  not  entitled  to  a  decree.  1.  Because  he  had  shown  no  performance  or 
offer  to  perform,  on  his  own  part  2.  Because  an  agreement  to  convey  in  consid* 
eration  of  payments  to  be  made  out  of  the  profits  of  the  vendor's  lands,  was  not  a 
contract  which  a  court  of  equity  would  enforce.  8.  That  the  complainant  had 
abandoned  and  released  his  claim.    Dorsey  v.  Packwood,  12H.126....61. 

Equity,  1. 

■ 

STATE. 
Bill  of   Crbdit;   Constitutional   Law,    1-8;   Courts   of   thb    Unitbjd 

Statbs,  16-17. 

STATE  COURT. 
Courts  of  thb  Unitbd  Statbs,  6-18,  15-17 ;  Post^Offiob,  &c.  8. 

STATUTES. 

Though  by  the  fundamental  law  of  a  territory  its  legislation  is  to  be  subject  to  the  dis* 
approval  of  congress,  yet  till  disapproved  it  is  valid  and  operative ;  it  does  not  owe 
its  effect  to  the  action  of  congress  thereon,  so  as  to  become  an  act  of  congress, 
Miners'  Bank  of  Dubuque  v.  /atoa,  12  H.  1 ...  .1. 

Constitutional  Law,  4 ;  Courts  of  thb  United  Statbs,  8 ;  Cuhbbrland 
Road  ;  Fuoititbs  from  Sbrticb  ;  Indiana  ;  Rbybnub  Laws,  1.  2. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  TfflS  VOLUME. 

1 789,  August  7,  Lighthouses,  &c.    1  Stats,  at  Large,  58. 

■.  4,  p.  54 Cooley  v.  Board  of  Wardens  of  Philadelphia,  12  H. 

299 i.l48 

1789,  September  2,  Treasury.    1  Stats,  at  Large,  65. 

Neilson  v.  Lagow,  12  H.  98 41 

1789,  September  24,  Judiciary.    1  Stats,  at  Large,  78. 

United  States  v.  Bromley,  12  H.  88 48 

Saltmarshv.  Tuthill,  12  H.  887 200 

Pennsylvania  v.  Wheeling  Bridge  Co.  18  H.  518-  •  •  -621 

s.  9,  p.  76 Propeller  Genesee  Chiefs.  Fitzbugh,  12  H.  448 288 

s.  11,  p.  78 Coffee  v.  Planters  Bank  of  Tennessee,  18  H.  183 454 

sa  20.84,  pp.  88,  92 United  States  v.  Reid,  12  H.  861 180 

a.  25,  p.  86 Miners'  Bank  v.  Iowa,  12  H.  1 1 

Lessieur  t;.  Price,  1 2  H.  59. 81 

Neilson  v.  Lagow,  12  H.  98 46 

Williams  v.  Oliver,  12  H.  Ill 65 
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Grand  Gulf  Railroad  and  Banking  Company  v.  Mar- 
shall, 12  H.165.. 8S 

Teal  V.  Felton,  12  U.  284 136 

Achison  v,  Huddleson,  12  H.  298 140 

Linton  r.  Stanton,  12  H.  428 222 

Darrington  v.  State  Bank  of  Alabama,  18  H.  12 857 

Campbell  v.  Doe,  13  H.  244 477 

8.  26,  p.  87 Ives  v.  Merchants  Bank  of  Boston,  12  H.  159 80 

a.  80,  p.  88 Walsh  v,  Rogers,  18  H.  288 498 

8.  82,p,  91 Parks  v.  Turner,  12  H.  89 18 

Morsell  v.  Hall,  18  H.  212 464 

1789,  September  29,  Process  in  Courts  of  the  United  States.  1  Stats,  at  Large,  98. 

Pennsylvania  v.  Wheeling  Bridge  Ca  18  H.  5.18 621 

1790,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  112. 
8.27,  p.  118 United  States  v.  Reid,  12  H.  861 180 

1790,  July  20,  GoTernment  of  Seamen  in  Merchant  Service.    1  Stats,  at  Laige,  181. 

Cooley  V.  Board  of  Wardens  of  Philadelphia,  12  H. 
299 143 

1791,  February  4,  Admission  of  Kentucky  into  the  Union.    1  Stats,  at  Large,  189. 

Pennsylvania  v,  Wheeling^ridge  Co.,  18  EL  518*  •  •  -621 

1792,  March  28,  Pensions.    1  Stats,  at  Large,  248. 

United  States  v.  Ferreira,  1 8  H.  40 873 

88.  2.  8.  4,  p.  244 United  States  v.  Ferreira,  18  H.  40 880,  n. 

1792,  May  8,  ProoeBS  in  Courts  of  the  United  States.    1  Stats,  at  Large,  275. 

Pennsylvania  v.  Wheeling  Bridge  Co.  18  H.  518 621 

1798,  February  12,  Fugitives,  &c.    1  Stats,  at  Large,  802. 
8.  4,  p.  805 Norris  v.  Crocker,  18  H.  429 575 

1798,  February  18,  Enrolling  vessels,  &c.    1  Stats,  at  Large,  805. 

Pennsylvania  v.  Wheeling  Bridge  Ca  13  H.  518  •  •  •  •621 

1798,  February  28,  Invalid  Pensions.    1  Stats,  at  Large,  824. 

United  States  v,  Ferreira,  18  H.  40 878,  880,  n. 

1794,  June  5,  Crimes  against  the  United  States.    1  Stats,  at  Lai^,  881. 

Williams  v.  Oliver,  12  H.  Ill 55 

1797,  March  8,  Accounts  with  the  United  States.    1  Stats,  at  Large,  518. 

United  States  v.  Hodge,  18  H.  478 608 

1798,  April  7,  Limits  of  Georgia.    1  Stats,  at  Large,  549. 

Howi^  t;.  Ingersoll,  18  H.  881 542 
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1799,  March  2,  Duties.    1  Stats,  at  Large,  627. 

0.  21,  p.  642 Tremlett  v,  Adams,  13  H.  295 607 

8.  59,  p.  672 Lawrence  v,  Caswell,  18  H.  488 612 

1800,  Jannaiy  6,  Imprisonment  for  Debt    2  Stats,  at  Large,  4. 

Snead  v.  McCoull,  12  H.  407 208 

1800,  May  IS,  Duties.    2  Stats,  at  Large,  84. 

Lawrence  v.  Caswell,  13  H.  488 612 

1803,  March  8,  Ohio.    2  Stats,  at  Large,  225. 

Campbell  t;.  Doe,  13  H.  244 47 


n 


1803,  March  3,  Judiciary.    2  Stats,  at  Large,  244. 

Russell  w.  Southard,  12  H.  189 66 

Rich  V.  Lambert,  12  H.  847 171 

1803,  October  31,  Occupation  of  Louisiana.    2  Stats,  at  Large,  245. 

Gaines  v.  Relf,  12  H.  472 254 

1804,  March  26,  Government  of  Louisiana.    2  Stats,  at  Large,  283 

Gaines  »  Relf,  12  H.  472 254 

Do  YUlimonts  Heirs  t;.  United  States,  IS  H.  261 489 

14»p.  287 Glenn  v.  United  States,  13  H.  250 480 

1805,  March  3,  Government  of  Louisiana.    2  Stats,  at  Large,  381. 

Gaines  v.  Relf,  1 2  H.  4  72 254 

1814,  April  12,  Loui^na  Land  Claims.    8  Stats,  at  Large,  121. 

Thredgill  t;.  Pintard,  12  H.  24 15 

1815,  February  17,  Relief  of  Inhabitants  of  New  Madrid.    8  Stats,  at  Large,  211. 

Lessieur  v.  Price,  12  H.  59 31 

1818,  April  20,  Warehousing  Spirits,  &c.    3  Stats,  at  Large,  469. 

Tremlett  v.  Adams,  13  H.  295 507 

1820,  March  6,  Missouri.    3  Stats,  at  Large,  545. 
8.  6,  p.  547 Lessieur  v.  Price,  12  H.  59 81 

1820,  May  1,  Treasury.    3  Stats,  at  Laige,  567. 
8.  7,  p.  568 Neilson  v.  Lagow,  12  H.  98 -^  46 

1820,  May  15,  Relief  of  Inhabitants  of  Peoria.    8  Stats,  at  Large,  605. 

Ballanoe  V.  f  orsyth,  13  H.  18 362 

1821,  March  3,  Process  in  Courts  of  the  United  States.    3  Stats,  at  Large,  643. 

Miller  v.  Austen,  13  H.  218 467 

VOL.  XIX.  61 ' 
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1823,  March  8,  Treaty  with  Spain.    8  Stats,  at  Large,  768. 

United  States  v.  Ferreira,  IS  H.  40 Z7$ 

1828,  March  8,  Peoria  Land  Claims.    8  Stats,  at  Large,  786. 

Ballance  v.  Forsyth,  18  H.  18 363 

1824,  May  26,  Preemption,  (Arkansas.)    4  Stats,  at  Large,  89. 

Thredgill  v,  Pintard,  12  H.  24 15 

1824,  May  26,  Missouri  Land  Claims.    4  Stats,  at  Large,  52. 

United  States  p.  Moore,  12  H.  209 106 

United  States  v.  Hughes,  IS  H.  1.  4.  7 S49,  852,  854 

United  States  v.  Piiierin,  IS  H.  9 355 

United  States  v.  McCulIagh,  18  H.  216 465 

Sf.  1.  2,  pp.  52. 58 Glenn  v.  United  States,  13  H.  250 480 

e.5,p.54 United  States  r,  Porche,  12  H.426 223 

s^  11,  p.  55 tlnited  States  v.  Castant,  12  H.  487 228 

1824,  May  26,  Practice  of  the  United  States  Courts  in  Louisiana,    4  Stats,  at 

Large,  62. 

Parks  17.  Turner,  12  H.  89 18 

1825,  March  8,  Post-Office.    4  Stats,  at  Large,  102. 

08. 18.  80,  pp.  105.  Ill Teal  v.  Felton,  12  H.  284 186 

8.  88,  p.  118 United  States  v.  Hodge,  18  H.  478 60S 

1826,  May  22,  Belief  of  Phineas  Underwood.    6  Stats,  at  Laige,  855. 

United  States  v.  Porche,  12  H.  426 228 

1826,  May  22,  School  Lands.    4  Stats,  at  Large,  179. 

Campbell  V.  Doe,  18  H.  244 477 

1828,  May  19,  Duties.    4  Stats,  at  Large,  270. 
8.  2,  p.  271 De  Forest  v.  Lawrence,  18  H.  274 485 

1828,  May  19,  Process  in  Courts  of  the  United  States.    4  Stats,  at  Laige,  278. 

Pennsylvania  v.  Wheeling  Bridge  Co.  12  H.  518 621 

1828,  May  28,  Florida  Land  Claims.    4  Stats,  at  Large,  284. 

United  States  t;.  Moore,  12  H.  209 106 

•.  6,  p.  285 • Glenn  v.  United  States,  18  H.  250 • 480 

1828,  May  24,  Missouri  Land  Claims.    4  Stats,  at  Large,  298. 

United  States  i;.  Moore,  12  H.  209 106 

United  States  v.  Porche,  1 2  H.  426 228 

1881,  March  2,  Cumberland  Road,  (Assent  to  Act  of  Ohio.)   4  Stats,  at  Laige,  488. 

Achison  v.  Hud'dleson,  12  H.  298 140 

1882,  May  5,  Land  Claim  of  John  Kennedy  confirmed.    6  Stats,  at  Laige,  485. 

Doe  V.  Beebe,  18  H.  25 867 
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1832,  July  8,  Internal  Lnprovement,  Cumberland  Boad.    4  Stats,  at  Large,  551. 

Achison  v.  Hnddleson,  12  H.  298 140 

1882,  July  9,  Missouri  Land  Claims.    4  Stats,  at  Large,  565. 
B.  8,  p.  567 Glenn  17.  United  States,  13  H.  250 480 

1832,  July  14,  Duties.    4  Stats,  at  Large,  588. 
B.  2,  p.  584 De  Forest  ».  Lawrence,  18  H.  274 495 

1883,  Marcli  2,  Cumberland  Road,  (Assent  to  Act  of  Virginia.)  4  Stats,  at  Large,  655. 

Adiison  v.  Huddleson,  12  H.  298 140 

1884,  June  19,  Preemption.    4  Stats,  at  Large,  678. 

Thredgill  v.  Fintard,  12  H.  24 15 

1884y  Jane  26,  Belief  of  Inhabitants  of  East  Florida.    6  Stats,  at  Large,  569. 

United  States  v.  Ferreira,  13  H.  40 878 

1886,  April  20,  Wisconsin.    5  Stats,  at  Large,  10. 

Miners'  Bank  v,  Iowa,  12  H.  1 1 

1886,  July  2,  Post-Office.    5  Stats,  at  Large,  80. 

88.  8. 15,  pp.  81.  82 United  States  v,  Hodge,  13  H.  478 603 

8. 15,  p.  82 United  States  r.  Wilkinson,  12  H.  246 118 

1837,  March  2,  Enlistment  of  Boys  for  Naval  Service.    5  Stats,  at  Large,  153. 

Dinsman  v.  Wilkes,  12  H.  890 201 

1837,  March  2,  Pilots.    5  Stats,  at  Large,  158. 

Cooley  V.  Board  of  Wardens,  &c.  of  Philadelphia,  12  H. 
299 143 

1837,  March  8,  Approval  of  Acts  of    Legislature  of  Wisconsin  incorporating 

Banks.    5  Stats,  at  Large,  198. 

Miners'  Bank  t?.  Iowa,  12  H.  1  •  •  •  • 1 

1838,  June  12,  Division  of  Wisconsin,  (Iowa.)     5  Stats,  at  Large,  285. 

Miners*  Bank  v.  Iowa,  12  H.  1 1 

1888,  June  22,  Preemption.    5  Stats,  at  Large,  251. 

Thredgill  t;.  Pintard,  12  H.  24 15 

1839,  February  28,  Judiciary.    5  Stats,  at  Large,  321. 
i.  1,  p.  821 Union  Bank  of  Louisiana  v.  Stafford,  12  H.  327 160 

1841,  August  19,  Bankruptcy.    5  Stats,  at  Laige,  440. 

Linton  v.  Stanton,  12  H.  423 222 

Rogers  v.  Lindsey,  13  H.  441 577 

88.  1.  2,  pp.  440.  442 Buckingham  v.  McLean,  13  H.  150 440 

88. 1.  2,  pp.  440.  442 Fowler  v.  Hart,  13  H.  873 538 
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1842,  August  SO,  Duties.    5  Stats,  at  Lai^,  548. 

Tremlett  o.  Adams,  IS  H.  295 607 

9. 5,  par.  6. 1 20,  pp.  554. 556  •  De  Forest  v.  Lawrence,  IS  H.  274 495 

184S,  March  1,  Arkansas  Land  Titles.    5  Stats,  at  Large,  608. 
i.  3,  p.  603 Thredgill  v.  Pintawl,  12  H.  24 16 

1844,  June  17,  Missouri  Land  Claims.    5  Stats,  at  Large,  676. 

United  States  t;.  Moore,  12  H.  209 106 

United  States  v.  Porche,  12  H.  426 223 

United  States  v.  Castant,  12  H.487 228 

United  States  v.  Hughes,  IS  H.  1.  4.  7 349,  352,  354 

United  States  v,  Pillerin,  18  H.  9 355 

United  States  v.  McCulIagh,  13  H.  216 465 

Glenn  v.  United  States,  IS  II.  250 480 

1845,  February  26,  Jurisdiction  of  District  Court  over  Lakes,  &c.    5  Stats,  at 

Large,  726. 

Propeller  Genesee  Chief  v.  Fitzhugh,  12  H.  443 233 

m 

1845,  March  3,  Post-Office.    5  Stats,  at  Lai^  732. 

s.  1.  2.  16,  pp.  782.  783.  7S7.Teal  i;.  Felton,  12  H.  284 186 

8. 10,  p. 736 United  States  i?.  Bromley,  12  H.  88 '-••.  48 

1845,  March  3,  Admission  of  Iowa  into  the  Union.    5  Stats,  at  Large,  742. 

Miners'  Bank  v.  Iowa,  12  H.  1 1 


1846,  July  30,  Duties.    9  Stats,  at  Large,  42. 

De  Forest  v.  Lawrence,  13  H.  274 495 

Lawrence  v,  Caswell,  13  H.  488 612 

8.  6,  p.  43 Tremlettr.  Adams,  13  H.  295 507 

B.  11,  p.  44 Binns  v.  Lawrence,  12  H.  9 7 

1846,  August  6,  Warehousing.     9  Stats,  at  Large,  53. 

—  Lawrence  v.  Caswell,  13  H.  488 612 

m.  1.  2,  pp.  53.54 .--Tremlettr.  Adams,  18  H.  295 507 

1847,  March  3,  Admission  of  Wisconsin  into  the  Union.    9  Stats,  at  Large,  178. 

Miners*  Bank  v.  Iowa,  12  H.  1 1 

1849,  March  3,  Belief  of  Peter  Capella,  &c.    9  Stats,  at  Large,  788. 

United  States  r.  Ferreira,  18  H.  40 873 

1850,  September  18,  Fugitives,  &c.    9  Stats,  at  Large,  462. 
s.  7,  p.  464 Norris  v.  Crocker,  18  H.  429 575 

SUPERSEDEAS. 

An  appeal  claimed  and  allowed,  and  an  appeal  bond  given,  in  an  action  at  law,  do  not 
operate  as  a  supersedeas ;  a  writ  of  error  sued  out  after  the  expiration  of  ten  days 
from  the  judgment  day,  cannot  so  operate ;  and  no  court  of  the  United  States  has 
any  equitable  power  to  correct  the  mistake  and  set  aside  an  execution  in  such  a  case. 
Saltmarsh  v.  TtUhUl,  12  H.  387 200. 
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SUBETY. 
Bond  ;  Damaqbs^  8. 4 ;  Evibbnob,  7. 8. 

TAXES. 

Where  a  tax  was  assessed  on  a  whole  fractional  quarter  section,  embradng  several  vil« 
lage  lots,  and  the  sale  for  its  non-pa)rment  was  of  an  "  acre  off  the  east  aide/'  the  sale 
was  held  void.    BaUance  y.  Forsyth^  18  H.  18*  •  •  -862. 

Cumberland  Boad  ;  Eyidbnob,  9 ;  Limitationb  of  Suits,  1.  2. 

TERRITORY. 
CouBTS  OF  THB  Unitbd  Statbs,  8;  Statutbs. 

TEXAS. 

MORTOAOB,  9. 

TRADE  WITH  THE  ENEMY. 
Abmt,  &c. 

TREATY. 
Public  Lakds,  6. 16. 17. 

TRESPASS. 
Courts  of  the  United  States,  1 ;  Damages,  »-4. 

TRIAL. 
Courts  of  the  United  States,  16. 17. 

TROVER. 
Post-Office,  &c.  8. 

TRUST. 

Tmstees  to  sell  must  unite  in  the  sale  and  conveyance  to  pass  any  title  to  property 
held  by  them  jointly.     Wilbur  v.  Almy,  12  H.  180 89. 

Deed,  1-8. 

UNION  BANK  OF  LOUISIANA. 
Husband  and  Wife. 

«  UNITED  STATES. 

The  7th  section  of  the  act  of  May  1,  1820,  (8  Stats,  at  Large,  568,)  does  not  prevent  th« 
acquisition  of  the  legal  title  to  land  by  the  United  States,  when  taken  as  security  for 
a  debt  by  the  proper  officer,  though  not  specially  required  or  authorized  Uy  anv 
particular  act  of  congress.    Neilson  v.  Lagow,  12  H.  98. . .  .46. 

Courts  of  the  United  States,  4. 

USURY. 

The  addition  of  the  current  rate  of  exchange  to  the  legal  rate  of  interest  is  not  usury, 
because  the  former  is  taken,  not  for  the  loan  or  forbearance  of  the  money,  but  as  a 
compensation  for  receiving  it  at  a  place  where  it  is  expected  to  be  less  valuable  than 
at  the  place  where  the  loan  is  made.     Buckingham  v.  McLean^  IS  H.  160. . .  .440 
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VENDOR  AND  PURCHASER. 

LiBN,  1. 

VERDICT. 

The  statate  of  jeofidls  (1  Stats,  at  Large,  91,  §  32,)  applies  to  defects  in  verdicts ;  and 
where  this  conrt  can  see  from  the  verdict,  what  was  the  snbstantial  finding  of  the 
jury,  and  that  it  covered  what  was  in  issue,  the  judgment  will  not  be  reversed  by 

reason  of  any  defect  m  the  form  of  the  verdict.    Parks  v.  Turner^  12  H.  89 18. 

CotJBTS  OF  TfiK  United  States,  15. 

VIRGINIA. 
Lien,  2 ;  Nuisanob. 

WAIVER. 

Courts  of  the  Uihtbd  States,  18 ;  Deposition  ;  Mortgaoe,  5 ;  Pleading,  1 

WHEELING  BRIDGE 
Nuisance. 

WITNESa 

A  party  to  a  bill  is  incompetent  to  prove  any  &ct  which,  taken  in  connection  witih 
other  &ct8,  cuts  off  a  part  of  the  nominal  amount  of  such  bill.  SaUmarsh  v.  TuthiU, 
IS  H.  229 468. 

WRIT  OP  ERROR 

.  A  writ  of  error  which  did  not  set  oat  the  names  of  all  the  parties  to  the  judgment 
of  the  circuit  court,  was  dismissed.     Smyth  v.  Strader,  12  H.  827*  •  •  -160. 

I.  When  a  case  comes  here  by  a  writ  of  error  to  the  circuit  court  in  Louisiana,  and  it 
appears  that  the  whole  case,  both  upon  the  law  and  the  fact,  was  submitted  to  the 
judge  without  a  jury,  the  admission  or  rejection  of  evidence  merely,  though  excepted 
to,  cannot  be  assigned  for  error.     Weilns  v.  George,  13  H.  190 458. 

).  If  a  case  at  law  in  Louisiana,  is  submitted  to  the  judge  without  a  jury,  and  no  ex- 
ception is  taken  to  any  ruling  on  any  matter  of  law,  the  finding  is  conclusive,  and 
the  judgment  must  be  affirmed  on  error.    Bond  v.  Brown,  12  EL  254 ....  121. 

4.  An  exception  having  been  taken  to  the  refusal  of  the  court  below  to  continue  the 
case,  the  judgment  was  affirmed  with  ten  per  cent  damages,  on  the  ground  that  the 
writ  of  error  was  sued  out  merely  for  delay.    Barrow  v.  Httl,  18  H.  54  •  •  •  382. 

Abmt,  &C.  6 ;  Bail,  2;  Courts  of  the  United  States,  6-12.  14.  19 ;  Excep- 
tions ;  Pleading,  4.  5 ;  Supe&sedeas. 
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This  book  should  be  returned  to 
the  Library  on  or  before  the  last  date 
stamped  below. 

A  fine  is  incurred  by  retaining  it 
beyond  the  specified  time. 

Please  return  promptly. 
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